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DETERMINED  IN 


THE  SUPREME  COURT, 

APRIL  TEEM,  1873. 


[Ko.  3,463.] 

S.  A.  KUSEL  V.  WILLIAM  SHARKEY. 

STATEiiENT  ON  MoTiON  FOR  New  Trial.  —  A  fltatement  on  motion  for  a 
new  trial  must  contain  tho  specificatious  particularly  pointing  out 
wherein  the  judgment  ia  not  warranted  by  tho  evidence,  or  wherein  tho 
facts  found  are  contrary  to  the  evidence,  or  what  tho  errors  in  law  were, 
if  tho  new  trial  is  asked  on  said  grounds,  or  it  will  be  disregarded. 

Implied  Findings  of  Fact. — If  the  facts  found  aro  silent  upon  some  mate- 
rial issue,  tho  law  implies  that  the  Court  found  upon  that  issue  in  such 
a  way  as  to  support  the  judgment. 

Facts  IKoUFPICIest  to  Show  Trespass.  —  In  replevin  for  hogs  distrained 
under  tho  Act  of  March  26th,  1857,  the  Court  found  that  the  "defendant 
had  caught  the  said  hogs  in  traps  on  his  land,  and  had  hauled  them  in 
wagons  to  the  pen, "  and  that  certain  persons  selected  by  tho  Constable, 
without  notice  to  the  plaintiff  and  in  his  absence,  and  who  were  not 
sworn  nor  acting  on  tho  testimony  of  sworn  witnesses,  appraised  tho 
damages  ''committed  by  said  hogs  in  destroying  fifteen  acres  of  grain 
which  defendant  claimed  was  destroyed  by  said  hogs:"  Iltldy  that  suca 
facts  do  not  tend  to  provo  the  trespass. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  County  of  Butte. 
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4  K.USEL  r.  SHABKEr.  [Sup.  Ct. 

Opinion  of  the  Court — Crockett,  J. 

^*^  The  action  was  replevin,  to  recover  one  hundred  and 
seventy-five  hogs.  The  plaintiff  Imd  judgment.  The  de- 
fendant moved  for  a  new  trial,  and  his  statement  was  filed 
January  24th,  1872.  The  following  were  the  only  specifi- 
cations in  the  statement: 

"Upon  the  above  statement  defendant  moves  for  anew 
trial  herein,  and  as  grounds  of  his  motion  for  a  new  trial, 
and  as  assignment  of  errors  on  motion  for  new  trial  and 
appeal,  makes  the  following  specifications: 

*' First.  The  Courfc  erred  in  rendering  a  judgment  for 
gold  coin. 

**  Second.  The  findings  of  fact  and  conclusions  of  law 
drawn  from  the  facts  are  contraiy  to  the  evidence,  and  are 
not  sustained  by  the  fa;Cts  found,  nor  the  law  as  drawn  from 
said  facts. 

"Third.  The  judgment  is  erroneous,  as  being  contrary 
to  the  evidence,  the  finding  of  facts,  and  the  law  of  the 
case." 

The  attorneys  stipulated  that  the  statement  was  correct. 
The  motion  was  denied,  and  he  appealed  from  the  judg- 
ment and  from  the  order  denying  his  motion  for  a  new  trial. 
The  other  facts  are  stated  in  the  opinion. 

IV,  G.  Belcher  and  Burt  &  Sexton^  for  Appellant. 
L,  G,  Granger^  for  Respondent. 

By  the  Court,  Crockett,  J. : 

The  appeal  in  this  case  must  be  decided  on  the  judgment- 
roll  alone.  The  motion  for  a  new  trial  was  founded  on  the 
ground:  first,  that  the  findings  were  not  justified  by  the 
evidence;  second,  errors  in  law  occurring  at  the  trial;  third, 
that  the  findings  were  contrary  to  the  law  and  the  evidence. 
But  there  were  no  specifications  in  the  statement  as  required 
by  section  one  hundred  and  ninety-five  of  the  Practice  Act, 
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April,  1873.]  Kusel  v.  Sharkey, 


Opinion  of  the  Conrt — Crockett,  J. 


^^^  and  it  must  therefore  be  disregarded.  The  only  defense 
relied  upon  by  the  defendant  is,  that  the  hogs,  which  con- 
stitute the  subject-matter  of  the  action,  were  taken  up  whilst 
damage  feasant  on  his  land,  and  that  at  common  law  as  well 
as  by  the  provisions  of  the  Act  of  March  26th,  1857  (Stats. 
1857,  p.  106),  he  was  entitled  to  take  them  up  and  hold 
them  until  the  owner  paid  the  damages  they  had  caused, 
together  with  the  cost  of  keeping  them ;  and  that  he  was 
so  holding  them  at  the  commencement  of  this  action,  hav- 
ing, up  to  that  time  at  least,  complied  strictly  with  the  re- 
quirements of  the  above-mentioned  Act.  The  fact,  which 
lies  at  the  foundation  of  the  defense,  is  that  the  hogs  were 
taken  up  whilst  damage  fedtant  on  the  defendant's  premises, 
and  we  can  look  only  to  the  findings  to  ascertain  whether 
this  fact  existed.  The  only  finding  on  this  point  is  that  the 
plaintiff  was  the  owner  of  the  hogs,  and  found  them  in  a 
pen  on  the  defendant's  premises,  and  that  the  ''defendant 
had  caught  the  said  hogs  in  traps  on  his  land,  and  had 
hauled  them  in  wagons  to  the  pen  above  mentioned,  where 
ho  fed  and  watered  them  until  the  15th  day  of  September, 
1870."  The  court,  it  is  true,  further  finds  that  when  the 
plaintiff  demanded  the  hogs  the  defendant  refused  to  de- 
liver them  unless  the  plaintiff  would  pay  the  damages 
"claimed  by  the  defendant  for  trespass  alleged  to  have 
been  committed  by  said  hogs  on  his  land,  and  for  taking 
up,  keeping,  and  feeding  said  hogs,  amounting  to  about  the 
sum  of  seven  hundred  and  eighty-nine  dollars,  and  that  the 
plaintiff  refused  to  pay  said  amount  or  claims,  or  any  sum 
whatever,  and  denied  the  defendant's  right  to  take  up  said 
hogs."  The  court  further  finds  that  on  the  next  day  the 
defendant  turned  over  the  hogs  to  the  possession  of  a  Con- 
stable, who  advertised  them  for  sale,  selected  three  persons 
''to  act  as  appraisers  and  assess  the  amount  of  damages 
claimed  to  have  been  done  by  said  hogs  to  the  premises  of 
defendant,"  and  that  the  appraisers,  without  having  been 
*^^  sworn,  or  viewiflg  the  premises,  and  without  the  testimony 
of  sworn  witnesses,  and  in  the  absence  of  the  plaintiff,  who 
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had  no  notice  of  tbe  proceeding,  made  an  award  assessing 
the  damage  and  the  cost  of  taking  up  and  keeping  the  hogs, 
whereupon  the  Constable  proceeded  to  sell  and  did  sell  the 
hogs  for  six  hundred  dollars;  that  all  these  proceedings  by 
the  Constable  and  the  appraisers  occurred  after  the  cpm- 
mencement  of  this  action,  which  was  instituted  on  the  same 
day  on  which  the  hogs  were  delivered  to   the  Constable. 
The  Court  also  finds  that  the  defendant  '*  posted  notices  of 
the  taking  up  of  said  hogs  in  three  public  places  of  Chico 
Township,     *    *    *    correctly  describing    the    marks   of 
said  hogs."     But  it  is  nowhere  found  as  a  fact,  even  infer- 
entiallj,  that  the  hogs  were  taken  up  whilst  trespassing  on 
the  defendant's  premises.     The  circumstances  that  the  * '  de- 
fendant had  caught  the  said  hogs  in  traps  on  his  land,  and 
had  hauled  them  in  wagons  to  the  pen,"  is  in  no  sense 
equivalent  to  an  affirmation  that  they  were  found  trespassing 
on  the  land.     Non  constat  but  that  they  were  driven  from  off 
the  adjoining  premises  into  the  traps,  or  that  they  were  on 
the  land  of  the  defendant  by  his  license  or  with  his  consent. 
All  the  other  facts  found,  having  any  relevancy  to  this  point, 
are  that  the  defendant  posted  notices  that  he  had  taken  up 
the  hogs,  and  when  the  plaintiff  demanded  them,  (he  de- 
fendant refused  to  deliver  them,  unless  he  was  paid  certain 
damages  '*for  trespass  alleged  to  have  been  committed  by 
said  hogs  on  his  land,"  which  damages  the  defendant  refused 
to  pay,  and  denied  "the  defendant's  right  to  take  up  said 
hogs."    All  that  this  amounts  to  is  the  assertion  on  one  side 
of  a  claim  founded  on  an  '*  alleged  trespass  "  and  a  denial  of 
it  on  the  other  side.     The  fact  that  certain  persons  selected 
by  the  Constable,  without  notice  to  the  plaintiff,  and  in  his 
absence,  and  who  were  not  sworn,  nor  acted  on  the  testi- 
mony of  sworn  witnesses,  ajipraised  the  damages  "commit- 
ted by  said  hogs  in  destroying  fifteen  acres  of  grain,  which 
^"'^  defendant  cilaimed  was  destroyed  by  said  hogs,"  neither 
proves  nor  tends  to  prove  the  fact  that  the  hogs  were  taken 
up  whilst  trespassing  on  the  defendant's  land. 

In  short,  there  is  nothing  in  the  findings  which  either 
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expressly  or  by  reasonable  deduction  establishes  this  mate- 
rial fact.  If  we  were  at  liberty  to  look  into  the  evidence,  we 
would  doubtless  find  much  tending  to  support  the  defend- 
ant's theory  of  the  facts.  But  if  the  findings  were  defective 
on  this  point,  the  statute  points  out  how  the  defect  might 
have  been  remedied,  and  if  they  were  not  justified  by  the 
evidence,  the  statement  on  the  motion  for  a  new  trial  should 
have  contained  the  necessary  specifications  to  enable  us  to 
review  the  evidence.  But,  as  the  case  is  presented  by  this 
record,  we  discover  no  error  in  the  judgment. 
Judgment  affirmed. 

Mr.  Justice  Belcheb,  being  disqualified,  did  not  partici- 
pate in  the  decision. 


•  [No.  3,371.] 

MAKGAEET   BEENNAN    v.    CHARLES    FORD    and 

LUCIUS  SANBORN. 

Office  of  a  Demubrer. — It  is  not  the  office  of  a  demurrer  to  eet  oxit 
facta.  All  the  facts  involved  in  a  demurrer  are  those  alleged  in  the 
pleading  demurred  to,  and  the  demurrer  merely  raises  a  question  of  law 
as  to  the  sufficiency  of  those  facts. 

Form  of  Demurrer. — An  allegation  in  a  demurrer,  *'that  it  appears  by  the 
complaint  that  the  cause  of  action  is  barred  by  the  Statute  of  Limita- 
tions," is  sufficient  in  form  to  raiso  the  question  of  law  as  to  whether  the 
aUeged  cause  of  action  is  barred  by  the  statute. 

TmK  OF  PERFORMDro  AN  AGREEMENT. — When  the  terms  of  an  agreement  do 
not  limit  the  time  within  which  it  is  to  be  performed,  the  law  implies 
that  it  is  to  be  performed  immediately,  or,  at  most,  within  a  reasonable 
time. 

Allegation  of  an  Agreement  in  Pleading. — ^When  a  pleading  alleges  an 
agreement  to  have  been  entered  into  by  parties,  but  does  not  aver 
whether  it  was  verbal  or  in  writing,  the  presumption,  on  demurrer,  is 
that  it  was  in  writing. 

Limitation  of  Action  as  to  Conveyance  of  Land. — ^When  two  parties  cn- 

(^>    ter  into  a  contract  for  an  exchange  of  lands,  the  facts;  that  one  of  the 

parties  has  performed  on  his  part  by  conveying  the  land  which  he  agreed 

to  convey  in  exchange  for  the  tract  to  be  conveyed  by  the  other,  and  that 

the  grantee  has  entered  into  possession  and  sold  portions  of  the  land  thus 
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conveyed,  do  not  prevent  the  Statute  of  limitationa  from  running  as  tc 
the  right  of  the  party  who  has  performed,  to  a  oonveyance  from  the  other. 

Allegation  of  Possession  of  Land  in  Pleading. — An  allegation  in  acom^ 
plaint,  that  the  plaintiff  "assumed  to  and  did  exercise  acts  of  control 
over  and  possession  of  portions  "  of  a  tract  of  land,  is  not  equivalent  to 
an  averment  that  the  plaintiff  had  actual  possession  of  the  tract  of  land, 
or  any  part  of  it. 

Performance  of  Mutual  Contracts. — When  a  contract  for  the  mutual  ex- 
change of  lands  does  not  contain  a  provision  from  which  it  can  bo  infer- 
red that  one  conveyance  was  to  precede  the  other,  the  law  implies  that 
the  conveyances  are  to  be  made  concurrently,  and  the  mutual  covenants 
of  the  parties  are  dependent. 

Limitation  of  Actions  whkn  Covenants  are  Dependent. — ^When  mutual 
agreements  to  convey  lands  are  to  be  performed  concurrently,  the  Statute 
of  Limitations  does  not  commence  running  until  one  party  has  performed 
by  delivering  a  deed,  or  has  offered  to  perform  by  making  a  tender. 

Statute  of  Frauds. — An  agreement  in  writing  for  a  mutual  conveyance  of 
lands  in  exchange,  is  not  void  under  the  Statute  of  Frauds. 

Appeal  from  the  District  Court,  Twentieth  Judicial  Dis- 
trict, County  of  Santa  Cruz. 

The  complaint  alleges  that  in  October,  1873,  James  Bren- 
nan  owned  the  "thousand-acre  tract,"  being  a  part  of  the 
Rancho  Corralitos,  and  that  defendant,  Ford,  at  the  same 
time  owned  an  undivided  one  thirteenth  of  the  Eancho  San 
Andreas,  and  that  said  Brennan  then  made  an  agreement 
with  said  Ford  by  which  said  Brennan  was  to  sell  and  con- 
vey to  said  Ford  the  undivided  half  of  said  **  thousand-acre 
tract,"  and  said  Ford  was  to  sell  and  convey  to  said  Brennan 
the  undivided  half  of  said  one  thirteenth  of  said  Bancbo 
San  Andreas,  and  that  immediately  after  the  agreement  said 
Brennan  delivered  to  said  Ford  possession  of  the  undivided 
half  of  the  "  thousand-acre  tract,"  and  that  Ford,  and  those  to 
^^  whom  he  had  sold,  still  retained  possession  of  the  same. 
That  said  Brennan  and  Ford,  in  1864,  jointly  sold  to  third 
parties  about  six  hundred  acresof  the  "thousand-acre  tract," 
and  divided  the  purchase-money  equally  between  theip,  and 
that  Ford,  in  1865,  sold  and  conveyed  an  undivided  half  of 
his  interest  in  the  "thousand-acre  tract"  to  defendant  San- 
born, and  that  Sanborn  bought  with  full  notice  of  the  agree- 
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ment  of  1863,  and  that  said  Brennan,  July  1,  1868,  deeded 
to  the  plaintiff  Lis  interest  in  the  agreement  and  in  the 
undivided  one  thirteenth  of  the  San  Andreas  Bancho,  and 
that  the  plaintiff,  in  November,  1868,  demanded  of  the  de- 
fendants a  conveyance  of  said  interest  in  the  San  Andreas 
Banchoy  and  the  defendants  refused  to.  make  it.  The  com- 
plaint was  filed  December  7,  1870. 
The  other  facts  are  stated  in  the  opinion. 


C.  B.  Younger,  for  Appellant: 

The  Statute  of  Limitations  is  not  properly  pleaded,  and 
the  question  of  the  bar  of  plaintiff's  remedy  is  not  presented 
by  the  demurrers,  except  by  way  of  argument.  The  Prac- 
tice Act  requires  the  grounds,  not  the  causes  of  demurrer 
to  be  stated  ^'without  regard  to  where  or  in  what  pleading 
the  objection  is  interposed:"  Brown  v*  Martin,  26  Cal.  89. 
Whether  the  benefit  of  the  statute  is  claimed  by  demurrer 
or  answer,  the  form  of  pleading  it  is  the  same :  Id.  To  be 
available,  the  plea  must  aver  the  facts  which  bring  the 
demand  within  the  operation  of  the  statute,  as  that  the 
alleged  cause  of  action  has  not  accrued  within  certain  desig- 
nated years  previous  to  the  filing  of  the  complaint:  CauU 
field  V.  Saunders,  17  Cal.  570. '  The  facts,  not  conclusions 
of  law,  should  be  stated:  Tunnel  Company  v.  Slranahan, 
31  Cal.  383.  The  general  ground  of  demurrer,  that  the  com- 
plaint does  not  state  facts  sufficient,  does  not  present  the 
^®^  question  of  the  Statute  of  Limitations :  SlaUery  v.  Hall, 
43  Cal.  191;  Keuty.  Snyder,  30  Cal.  672;  Broion  v.  Mar- 
tin,  supra. 

The  statute,  if  it  runs  against  such  an  agreement,  did 
not  commence  until  the  demand  on  defendants  for  a  deed: 
Dodge  v.  Clark,  17  Cal.  586;  Miles  v.  Tlwrne,  38  Cal.  335. 
The  demand  for  a  deed  was  made  on  November  14,  1868, 
and  defendants  then  refused  to  execute  it.  Until  this  de- 
mand was  refused,  there  was  nothing  to  indicate  that  defend- 
ants did  not  intend  to  fulfill  the  engagement:  Miles  v.  IJiome, 
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supra;  Ord  v.  De  La  Guerra,  supra;  Schroder  v.  Johns,  27 
Oal.  274. 

By  accepting,  on  January  31, 1867,  from  Brennan  a  deed, 
wherein  was  recited  that  they  were  to  convey  to  him  the 
interest  in  the  San  Andreas  ranch  in  consideration  of  the 
conveyance  to  them  of  the  half  of  the  **  thousaud-acre  tract,'' 
defendants  recognized  the  agreement  e^  then  existing,  and 
binding  on  them,  and  they  cannot  avail  themselves  of  the 
Statute  of  Limitations:  Millard  v.  Hathaway,  27  Cal,  120; 
Simpson  v.  Eckstein,  23  Id.  594.  The  recital  in  the  deed 
from  Brennan  to  defendants  that  they  were  to  convey  to  him 
tlie  interest  in  the  San  Andreas  ranch,  is  evidence  of  that 
fact  against  them,  and  all  persons  claiming  under  them,  with- 
out farther  proof  thereof  by  Brennan  or  his  grantee:  Torry 
V.  Orleans  Bank,  9  Paige,  659;  Lewis  v.  CovUlaud,  21  Cal. 
178.  Besides,  if  there  is  any  section  of  the  statute  which 
applies  to  actions  of  this  character,  it  is  the  nineteenth, 
which  prescribes  four  years:  Dodge  y.  Clark,  17  Cal.  586; 
Miles  V.  T/wrne,  38  Id.  335. 

William  Irvine,  for  Bespondents : 

Ko  trust  could  arise  upon  the  averments  of  the  complaint. 
Ford  did  not  take  or  acquire  any  interest  in  the  San  Andreas 
Bancho,  under  or  pursuant  to  the  alleged  agreement,  but 
was  the  owner  of  the  one  thirteenth  interest  therein  when* 
^"^  this  agreement  was  made:  Tiflfany  &  BuUard's  Law  of 
Trusts  and  Trustees,  pp.  20,  22,  23,  28,  31. 

If  such  a  trust  did  arise  upon  the  entering  into  the  agree- 
ment, then  it  is  barred  by  the  Statute  of  Limitations;  or,  if 
it  arose  upon  the  sales  of  the  several  portions  of  the  Bren- 
nan interest  in  "  the  one  thousand-acre  tract,"  in  1864,  and 
the  division  of  moneys  received  from  such  sales  between 
Brennan  and  Ford,  then  it  is  also  barred  by  the  statute: 
Tiflfany  &  BuUard  Law  of  Trusts  and  Trustees,  p.  717. 

The  rule  there  laid  down  is,  '*  that  the  statute  will  com- 
mence to  run  against  the  cestui  que  trust  from  the  period  at 
which  he  could  have  vindicated  his  right  by  action  or  other- 
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"wise,  which,  in  equity,  is  considered  to  be  when  he  has,  or 
with  reasonable  diligence  could  have,  made  liimself  ac- 
quainted with  his  rights!" 

Whether  the  agreement  was  in  writing  or  by  parol  is 
alike  immaterial  as  affecting  the  question  of  a  trust,  or  the 
bar  of  the  statute.  If  a  written  contract,  it  is  seen  that  no 
express  trust  was  created  by  its  terms;  and  whether  written 
or  verbal,  it  was  barred  by  the  statute  before  this  action 
was  commenced. 

There  is  no  materiality  or  pertinency  in  the  matters  alleged 
iu  the  complaint  as  showing  performance  of  the  agreement 
by  James  Brennan  on  liis  part,  with  reference  to  the  matter 
of  a  trust.  If  he  had  gone  into  actual  possession  of  the 
lands  of  the  **San  Andreas"  upon  entering  into  the  agree-i 
ment  with  Ford,  and  retained  possession,  asserting  his  right 
to  a  conveyance,  the  statute  would  not  have  run  against  his 
right  to  have  specific  performance.  But  no  such  showing 
is  made.  The  claim  of  the  plaintiff  to  have  specific  perform- 
ance is  based  solely  on  the  allegations  that  James  Brennan 
performed  the  contract  on  his  part,  and  thereby,  it  is  as- 
sumed, he  acquired  the  equitable  title  to  the  interest  in  the 
lauds  that  Ford  agreed  to  convey  to  him,  and  to  which  the 
latter  had  the  legal  title  at  the  date  of  the  agreement,  and 
^^^  which  he  has  ever  since  held,  and  now  asserts  against  any 
right  of  the  plaintiff:  Traphagen  v.  Traphagen,  40  Barb. 
537;  BmntU  v.  Abrams,  41  Id.  619. 

By  the  Court,  Crockett,  J. : 

This  action  is  to  enforce  the  specific  performance  of  a 
contract  for  the  conveyance  of  'land,  and  a  demurrer  to  the 
complaint  having  been  sustained,  final  judgment  was  en- 
tered for  the  defendants,  from  which  the  plaintiff  appeals. 

The  objection  that  the  defense  of  the  Statute  of  Limita- 
tions set  up  in  the  demurrer,  is  not  well  pleaded  in  point  of 
form  is  not  tenable.  The  demurrer  in  this  respect  is  not 
obnoxious  to  the  objection  commented  upon  in  Broion  v. 
Martin,  25  Cal.  89;  and  KerU  v.  Snijder,  30  Cal.  672.     The 
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point  decided  in  these  cases  was  that  the  defense  of  the 
Statute  of  Limitations  cannot  be  raised  by  demarrer  under 
the  general  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  must  be  specially 
set  up  and  relied  upon.  The  demurrer  in  this  case  conforms 
to  this  requirement,  and  specially  sets  up  the  statute  as  a 
defense.'  Nor  is  it  defective  under  the  ruling  in  Caulfidd  y. 
SaunderSj  17  CaL  571,  in  which  it  is  held  that  a  plea  that 
the  items  of  the  account  sued  upon  are  "  barred  by  time, 
and  he  pleads  and  relies  upon  the  statute  of  the  State  of 
California  entitled  '  An  Act  defining  the  time  of  commenc- 
ing ciyil  actions,' approved  April  22,  1850,  in  bar  of  any 
recovery  in  said  action,"  is  fatally  defect! ve^  as  stating  only 
a  conclusion  of  law. 

The  Court  says:  "To  be  available,  the  plea  must  aver 
the  facts  which  bring  the  demand  within  the  operation  of 
the  statute,  as  that  the  alleged  cause  of  action  has  not 
accrued  within  certain  years  previous  to  the  filing  of  the 
complaint." ,  But  it  is  not  the  office  of  a  demurrer  to  sot 
out  facts.  On  the  contraiy,  all  the  facts  involved  in  a  de- 
^^^^  murrer  are  those  alleged  in  the  pleading  demurred  to,  and 
the  demurrer  merely  raises  a  question  of  law  as  to  the  suffi- 
ciency of  the  facts  to  constitute  a  cause  of  action  or  a  de- 
fense. The  demurrer  in  this  case  is,  therefore,  sufficient  in 
form. 

The  grounds  of  demurrer  are:  ** First,  that  it  appears  by 
the  complaint  that  the  cause  of  action  is  barred  by  the  Stat- 
ute of  Limitations.  Second,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  this :  1,  that 
the  alleged  agreement  is  within  the  Statute  of  Frauds;  2, 
that  there  are  no  sufficient  allegations  of  part  performance 
to  give  jurisdiction  to  a  Court  of  equity  to  grant  relief;  3, 
that  the  terms  and  conditions  of  the  alleged  agreement  are 
uncertain;  4,  that  the  plaintiff  has  adequate  remedy  at  law. 
Third,  that  there  is  a  defect  of  parties  plaintiff  and  defend- 
ant. Fourth,  that  the  Court  has  no  jurisdiction  of  the  sub- 
ject-matter. 
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The  defense  fpaiided  on  the  Statute  of  Limitations  will  be 
first  considered.     The  agreement  on  which  the  action  is 
founded  was  entered  into  in  the  year  1863,  and  as  no  time 
was  limited  within  which  it  was  tp  be  performed,  the  law 
implies  that  it  was  to  be  performed  immediately,  or,  at 
most,   within  a  reasonable  time;     This  action  was  com- 
menced in  the  year  1870;  and  it  does  not  appear  from  the 
complaint  whether  the  agreement  was  verbal  or  in  writing. 
But  on  demurrer,  we   shall  consider  it  to  have  been  in 
writing:  Stiles  v.  27ior7ie,  38  Cal.  335.     In  order  to  avoid 
the  bar  of  the  statute,  the  plaintiff  alleges,  first,  that  her 
grantor  (with  whom  the  contract  was  made)  has  fully  per- 
formed it  on  his  part  by  conveying  the  tract  which  he 
agreed  to  convey,  in  exchange  for  the  tract  to  be  conveyed 
by  the  defendants,  and  that  the  defendants  entered  into  the 
possession  of  the  tract  so  conveyed,  and  have  sold  portions 
thereof;  second,  that  in  the  year  1868  a  demand  for  a  con- 
veyance by  the  defendants  was  made,  and  they  then  refused, 
^**^  for  the  first  time,  to  make  it;  third,  that  in  the  year  1867 
the  plaintiff's  grantor,  at  the  request  of  the  defendants,  and 
in  execution  of  the  agreement  on  his  part,  and   "in  con- 
sideration tliat  said  defendants  would  convey  to  said  James 
Brennan  (plaintiff's  grantor)    the  undivided  half  of   one 
thirteenth  part  of  said  Bancho  San  Andreas,  did  grant,  sell, 
and  convey  to  said  defendants,  by  particular  description,  the 
undivided  half  of  said  'thousand-acre'  tract  of  land;"  fourth, 
that  in  the  expectation  that  the  defendants  would  convey  to 
him  the  interest  in  the  Bancho  San  Andreas,  which  they 
agreed  to  convey,  said  James  Brennan  '^assumed  to  and  did 
exercise  acts  of  control  over  and  possession  of  portions  of 
said  Bancho  San  Andreas,  and  claimed  to  be  the  owner  of 
one  undivided  half  of  one  thirteenth  part  thereof  under  said 
agreement."    The  facts  stated  in  the  first  point  do  not  take 
the  case  out  of  the  bar  of  the  statute,   and  the  authorities 
cited  in  support  of  it  have  no  reference  to  a  defense  founded 
on  the  Statute  of  Limitations.     The  three  remaining  points 
will  be  considered  together.    In  the  carefully  considered 
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case  of  Love  v.  WaOeins,  40  Cal.  547,  we  held  that  in  an 
executory  contract  for  the  sale  and  conveyance  of  land,  if 
the  vendee  has  been  let  into  the  possession,  and  has  paid 
the  purchase-money,   he   thereby  becomes  the   equitable 
owner,  for  whom  the  vendor  holds  the  naked,  legal  title  in 
trust,  and  that  whilst  he  Remains  in  possession,  with  the 
acquiescence  of  the  vendor,  the  Statute  of  Limitations  does 
not  run  against  him.  .  In  the  case  at  bar  it  is  conceded  by 
counsel  that  if  James  Brennan  had   fully  performed  the 
agreement  on  his  part,  and  had  entered  into  and  continued 
in  possession  of  the  Bancho  San  Andreas  under  his  contract 
of  purchase,  the  Statute  of  Limitations  would  not  bar  an 
action  to  compel  a  conveyance  of  the  legal  title.     But  there 
is  no  sufficient  averment  in    the  complaint  that  he   ever 
entered  into  the  possession.     The  allegation  that  he  ''as- 
sumed to  and  did  exercise  acts  of  control  over  and  posses- 
^^*^  sion  of  portions  of  said  rancho,"  cannot  be  considered,  on 
the  most  liberal  construction,  to  be  equivalent  to  an  aver- 
ment that  he  had  the  actual  possession  of  the  rancho,  or  any 
part  of  it.     If  he  felled  a  tree  or  erected  a  rod  of  fence  on 
the  land,  this  would  fulfill  the  averment  that  he  exercised 
"acts  of  control  over  and  possession  of  portions  of  said 
rancho,"  but  would  fall  far  short  of  the  actual  possession  of 
the  land  in  a  legal  sense.     We  must  assume,  therefore,  for 
the  purposes  of  this  decision,  that  Brennan  never  had  the 
possession.     But  the  complaint  avers  that  in  1867  (less  than 
four  years  before  the  commencement  of  the  action),  at  the 
request  of  the  defendants,  and  in  execution  of  the  agree- 
ment, in  consideration  that  the  defendants  would  convey  to 
him  the  stipulated  interest  in  the  Kancho  San  Andreas,  he 
conveyed  to  them  the  tract  which  he  had  agreed  to  convey 
in  exchange  for   the  undivided  interest  in  San  Andreas. 
This  was  a  complete  execution  of  the  agreement  by  Bren- 
nan on  liis  part;  and  if  performance,  or  a  tender  of  perform- 
ance, by  him,  was  a  condition  precedent  to  the  right  to 
demand  a  conveyance  from  the  defendants,  it  results  that 
his  cause  of  action  did  not  accrue  until  one  or  the  other  of 
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those  events  happened.  There  is  no  averment  that  he  ten- 
dered a  conveyance  to  the  defendants  at  any  time  i>rior  to 
January  31,- 1867,  when  he  delivered  to  them  the  deed  of 
that  date;  and  we  must  assume  that  the  contract  was  com- 
pletely executed  by  him  by  the  delivery  of  that  deed. 
Whether  a  complete  performance  or  tender  by  him  was  a 
condition  precedent  to  his  right  to  demand  a  deed  from  the 
defendants  must  depend  upon  the  question  whether  the 
mutual  conveyances  were  intended  by  the  contract  to  be 
concurrent  acts.  It  is  not  so  expressly  averred  in  the  com- 
plaint, which  slates  the  contract  in  these  words:  "That  said 
James  Brenuan  would  sell  and  convey  the  undivided  half  of 
said  *  thousand-acre  tract'  to  said  defendant  Ford,  and  that 
in  consideration  thereof  said  defendant  Ford  would  and 
^^  should  sell  and  convey  to  said  James  Brennan  the  un- 
divided half  of  one  thirteenth  part  of  said  San  Andreas 
Kancho." 

No  time  was  stipulated  for  the  performance  of  these  acts, 
nor  is  there  any  provision  from  which  it  can  be  inferred  that 
one  was  to  precede  the  other.  In  such  cases  the  law  implies 
that  they  are  to  be  performed  concurrently.  In  the  Bank  of 
Columbia  Y.  Hagner,  1  Pet.  455,  it  is  said  that  "in  contracts 
of  this  description  the  undertakings  of  the  respective  par- 
ties are  always  considered  dependent  unless  a  contrary  in- 
tention clearly  appears.  A  different  construction  would,  in 
many  cases,  lead  to  the  greatest  injustice,  and  a  purchaser 
might  have  payment  of  the  purchase-money  enforced  upon 
him  and  yet  be  disabled  from  procuring  the  property  for 
which  he  paid  it:"  See,  also,  Bill  v.  Grigsbf/,  35  Gal.  662, 
and  cases  there  cited. 

Treating  the  mutual  covenants  of  the  parties  in  this  case 
as  dependent,  Brennan's  right  to  demand  a  conveyance  from 
the  defendants  accrued  on  the  delivery  by  him  of  his  deed 
on  the  thirty- first  of  January,  1867,  and  assuming  the  agree- 
ment to  have  been  in  writing,  as  we  must  do  on  demurrer  to 
the  complaint,  the  cause  of  action  was  not  barred  at  the 
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commencemeut  of  tbe  action,  nor,  for  the  reason  just  stated, 
Vf&s  the  contiact  void  under  the  Statute  of  Frauds. 

We  deem  it  unnecessary  to  notice  the  other  grounds  of 
demurrer,  except  to  saj  that,  in  our  opinion,  none  of  them 
are  tenable. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Court  below  to  overrule  the  demurrer. 

Mr.  Justice  Bhodes  did  not  express  an  opinion. 


[No.  3,395.] 

^'^  ADOLFO  STOKES  v.  Q.  GEDDES  and  JAMES 

MoCOY. 

Purchaser  at  Tax  Sale. — A  purchaser  of  land  ut  a  tax  sale,  made  under  a 
judgment  enforcing  a  lien  for  a  tax,  which  judgment  is  regular  on  its 
face,  is  not  affected  by  any  matters  outside  the  judgment  of  -which  he  had 
no  actual  notice. 

Judgment  for  Tax. — A  judgment,  regular  on  its  facoi  enforcing  a  lien  for 
a  tax,  and  which  the  Court  had  jurisdiction  to  render,  will  not  be  set 
aside  in  equity  at  the  suit  of  the  owner  of  the  land  taxed  for  irreg- 
ularities in  levying  and  assessing  the  tax  of  which  the  fiurchaser  had 
no  notice. 

Idem. — The  same  rule  applies  to  the  Sheriff's  certificate  of  sale  made  under 
a  sale  for  the  tax. 

Allegation  of  Law  in  Complaint. — An  allegation  in  a  complaint  in  equity 
to  set  aside  a  judgment  for  a  tax,  that  no  notice  was  given  of  the  pro- 
ceedings or  any  of  them  which  resulted  in  the  judgment  for  the  tax,  is 
an  allegation  of  law  and  not  of  fact. 

Appeal  from  the  District  Court,  Eighteenth  Judicial  Dis- 
trict, San  Diego  County. 

The  facts  are  stated  in  the  opinion. 

Levi  ChasCy  for  Appellant,  argued  that  the  act  of  the 
Assessor  in  assessing  to  unknown  owners,  when  the  owner 
was  well  known  and  lived  on  the  laud,  was  a  fraud  on  the 
plaintiff,  and  that  as  plaintiff  did  not  know  of  the  tax  or 
judgment,  he  was  entitled  to  relief  in  equity. 
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IF.  Jef.  Gatewoodf  for  Eespondents,  argued  that  the  alle- 
gations in  the  complaint  in  the  tax  suit  were  sufficient,  and 
tbe  plaintiff  could  not  go  behind  the  judgment. 

By  the  Court,  Cbockett,  J.  : 

This  is  a  suit  in  equity  against  tbe  Sheriff  and  the  pur- 
chaser at  an  execution  sale  to  set  aside  the  judgment,  exe- 
cution, and  Sheriffs  certificate  of  purchase  in  an  action  to  en- 
(18)  force  the  lien  for  delinquent  tuxes.  The  grounds  of  equity 
set  forth  in  the  complaint  are:  First.  That  the  plaintiff  is 
the  owner  of  the  land  in  controversy,  and  resided  upon  and 
cultivated  it  at  the  time  and  for  several  years  prior  to  the 
alleged  assessment;  Second.  That  in  the  complaint  in  the 
tax  suit  the  District  Attorney  falsely,  and  in  fraud  of  plaint- 
iffs rights,  represented  that  the  land  had  been  duly  assessed 
to  certain  unknown  owners  who  were  represented  by  ficti- 
tious names,  whereas,  in  fact,  the  name  of  the  real  owner 
was  well  known  to  the  Assessor  and  to  the  District  Attorney; 
Third.  "  That  plaintiff  is  informed  and  verily  believes,  and 
upon  information  and  belief  says  that  said  property  was  not 
by  said  Assessor  then  or  there  or  at  any  time  duly  assessed 
as  therein  stated,  or  in  any  manner  as  required  by  law;  and 
that  plaintiff  was  not  then,  nor  has  been  at  any  time,  liable 
for  or  in  duty  bound  to  pay  said  taxes,  or  any  part  thereof, 
and  that  the  said  real  estate  never  was  at  any  time  or  in  any 
manner  assessed  or  charged  with  said  taxes,  or  liable  there- 
for; that  said  property  was  not  then  or  there,  or  at  any  time, 
or  in  any  manner,  as  required  by  law,  assessed  to  unknown 
owners;"  Fourth.  That  until  within  a  few  weeks  before 
the  commencement  of  this  action  the  plaintiff  had  no  notice 
of  the  pretended  assessment,  or  of  the  pendency  or  proceed- 
ings in  the  tax  suit;  and  on  information  and  belief  he  avers 
**  that  no  notice  was  given  of  said  proceedings,  or  any  of 
them,  as  required  by  law."  The  Court  having  sustained  a 
demurrer  to  the  complaint,  and  the  plaintiff  declining  to 
amend,  final  judgment  was  entered  for  the  defendants,  from 
utrhich  the  plaintiff  appeals. 
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There  is  no  averment  in  the  complaint  that  any  irregular- 
ities were  apparent  on  the  face  of  the  proceedings  in  the  tax 
suit,  nor  that  the  purchaser  at  the  sale  was  aflFected  with 
notice  of  any  of  the  extrinsic  facts  set  up  in  the  complaint. 
There  is  nothing  to  show  that  the  Court  had  not  jurisdiction 
to  render  the  judgment  subjecting  the  land  to  sale,  and  that 
^®^  the  proceedings  were  not  apparently  regular  and  valid  on 
their  face.  The  allegation  made  on  information  and  belief, 
"  that  no  notice  was  given  of  said  proceedings,  or  any  of 
them,  as  required  by  law,''  is  not  an  averment  of  a  fact,  but 
of  a  conclusion  of  law. 

Under  these  circumstances  the  case  comes  fully  within  the 
ruling  of  this  Court  in  the  case  of  Reeve  v.  Kennedy,  43  Cal. 
643,  on  the  authority  of  which  case  the  judgment  is  a^rmed. 


[No.  3,051.] 

E.  KIMBALL  and  MAKT  KIMBALL  v.  THE  BOARD 
OF  SUPERVISOES  OF  ALAMEDA  COUNTY,  and 
S.  P.  WOODWARD,  Road  Commissioner  op  Eden 
Township,  Alameda  County. 

d^FEAiiANCE  A  Waiver  OP  NoTiCE. — Li  proceodings  by  a  Board  of  Super- 
visora  to  take  private  land  for  a  public  highway,  an  appearance  before  the 
Board  of  one  of  the  persons  whose  land  is  about  to  be  taken,  is  a  waiver 
of  service  of  notice  upon  such  person. 

Power  of  Supervisors  in  OpENixa  Roads. — Boards  of  Supervisors,  if  au- 
thorized by  law,  may  exercise  the  judicial  powers  necessary  to  be  called 
into  exercise  in  taking  private  lands  for  public  highways,  and  the  exercise 
of  such  power  is  not  repugnant  to  that  clause  in  the  Constitution  which 
declares  that  private  property  shall  not  be  taken  for  public  use.  without 
due  process  of  law. 

Amendment  to  Section  ot  an  Act. — If  a  section  of  an  Act  is  amended 
and  published  at  length  in  a  subsequent  Act,  and  the  original  section  ia 
again  amended  and  published  at  length  in  a  still  later  Act,  which  repeals 
the  first  amendatory  Act,  the  last  Act  is  only  an  amendment  of  the 
original  section,  although  it  does  not  refer  to  the  first  amendatory  Act 
except  in  the  rei>ealing  clause. 
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Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alamedu  Ooucty. 

The  proposed  road  passed  over  the  lands  of  several  pri- 
vate proprietors. 

The  fifteenth  section  of  the  Act  concerning  roads  and 
^*®^  highways  in  Alameda  County,  passed  March  24,  1862, 

was  as  follows : 

• 

"Upon  payment  or  tender  of  the  damages  assessed  by 
said  Board,  and  assented  to  by  said  claimant  or  claimants, 
or  awarded  in  said  County  Court  and  confirmed  upon  appeal 
therefrom,  if  any  appeal  is  taken,  such  land  so  taken  for 
such  road  shall  be  deemed  vested  in  said  county  for  all  the 
purposes  of  said  road;  and  the  road  may  then  be,  by  order 
of  the  said  Board  of  Supervisors,  established  and  opened 
across  and  over  the  same." 

March  31,  1866,  an  Act  was  passed  amending  several 
sections  of  said  Act  of  1862,  section  three  of  which  was  as 
follows : 

"  Seo.  3.  Section  fifteen  of  said  Act  is  hereby  amended 
BO  as  to  read  as  follows : 

**  Upon  the  payment  or  tender  of  the  damages  assessed  by 
said  Board,  such  land  so  taken  for  said  road  shall  be  deemed 
vested  in  said  county  for  all  the  purposes  of  said  road;  and 
such  road  may  then  be,  by  order  of  the  said  Board  of  Su- 
pervisors, established  and  opened  across  and  over  the  same." 

An  Act  was  passed  March  27,  1868,  entitled  **  An  Act  to 
amend  an  Act  concerning  roads  and  highways  in  the  County 
of  Alameda,"  approved  March  24,  1862.  By  this  last  Act 
of  1868,  section  fifteen  of  the  Act  of  1862  was  again 
amended  and  published,  as  amended,  at  length.  The  last 
section  of  the  Act  of  1868  repealed  the  amendatory  Act  of 
1866. 

The  other  facts  are  stated  in  the  opinion. 
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A,  M.  Crane,  for  Appellant. 

The  complaint  shows  that  the  Board  of  Supervisors  never 
acquired  jurisdiction  to  order  the  road  opened,  because 
notice  was  not  served  on  all  the  persons  through  whose  land 
^^^  the  proposed  road  would  pass,  nor  does  it  appear  that 
such  notice  was  waived  by  any  party :  Stats.  1868,  p.  874 ;  sec. 
3.  The  road  was  an  entirety,  and  if  notice  was  not  given 
to  all  the  owners,  the  opening  of  the  road  would  be  illegal. 
Although  plaintiffs  may  have  had  notice,  yet,  if  others  in- 
terested had  no  notice,  it  is  clear  that  the  road  could  not  be 
opened  at  all.  No  presumption  of  notice  can  be  indulged 
in — actual  notice  must  be  shown:  Case  v.  Tliompaon^  6 
Wen.  634;  Bloom  v.  Biirdick,  1  Hill,  130, 

The  law  is  unconstitutional,  in  so  far  as  it  makes  the 
Board  of  Supervisors  the  final  arbiters  of  the  damages  for 
the  land  taken  for  the  road:  Stats.  1862,  p.  81,  sec.  14; 
1865-6,  p.  566,  sec.  23;  1867^8,  p.  375,  sec.  5;  Const.  Cal: 
Act  1,  sec.  8.  "No  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law,  t.  c,  by  a  suit,  trial,  and 
judgment,  according  to  the  course  of  the  common  law: 
Taylor  v.  Porler,  1  Hill,  140;  Story  on  Const.,  sec.  1789. 
The  right  to  have  damages  finally  assessed  by  a  Court, 
pertains  to  the  general  road  law  and  the  railroad  law :  Hit- 
tells  Dig.,vp.  960,  sec.  7,  and  pp.  133,  134,  sees.  23  to  32. 

The  legal  effect  of  the  Acts  of  1866  t^nd  1868  (Stats.  1866, 
p.  6C6,  sec.  3;  1868,  p.  375,  sec.  8)  is  entirely  to  repeal  sec- 
tion , fifteen  of  the  Act  of  1862,  p.  81 :  Billiugs  v.  Ilaj-vcT/y 
6  Cal.  383.  WithooLthe  fifteenth  section  thus  repealed, 
there  remains  no  poller  to  pay  damages  or  open  the  road. 
Stats,  of  1866,  p.  5663/sec.  3,  amends  said  section  fifteen  of 
Act  of  1862,  p.  81*'  The  amended  section  is  necessarily 
repealed,  and  the  amendment  takes  its  jilace.  The  statutes 
of  1868  again  attempt  to  amend  this  same  section  fifteen,  but 
section  fifteen  had  ceased  to  exist  more  than  two  years  be- 
fore, and  section  three  of  the  Act  of  1862,  p.  81,  had  taken 
its  place.     There  was,  therefore,  no  such  section  fifteen  in 
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existence,  to  be  amended.  Then  section  eight,  of  Act  of 
1868,  entirely  repeals  the  Act  of  1866  (p.  81).  Hence  it 
comes  to  this,  viz:  the  fifteenth  section  of  Act  of  1862, 
<^'  was  repealed  by  the  amendment  of  1866,  and  the  amend- 
ment of  1866  was  repealed  by  the  Act  of  1868. 

S.  P.  Wnglity  for  Respondents. 

The  complaint  shows  that  the  Board  of  Supervisors  com- 
plied in  every  particular  with  the  special  road  law  of  Ala- 
meda County:  Stats.  1862,  p.  78;  1867-8,  p.  374. 

The  Board  of  Supervisors  are  a  constitutional  body  (Art. 
XI.,  sec.  5),  and  they  necessarily  possess  executive,  legisla- 
tive and  judicial  powers  {People  v..  El  Dorado  County y  8 
Cal.  58),  and  have  jurisdiction  over  roads,  ferries,  and 
bridges:  Waugh  v.  Chauncey,  13  Cal.  11;  People  v.  J?e7- 
cJiariy  12  Cal.  50;  Miller  v.  Board  of  SupaDisors  of  Sacra- 
mento  County ^  25  Cal.  93.  The  Board  of  Supervisors  acted 
within  their  powers,  in  declaring  a  public  road  over  the  land 
of  the  defendants,  and  awarded  "just  compensation^  there- 
for: SJiei'man  v.  Buick,  32  Cal.  241;  Lincoln  v.  Colusa 
County,  23  Cal.  662;  Creanor  v.  Nelson,  23  Cal.  464. 

Section  fifteen  of  the  Act  of  1862,  p.  81,  was  amended  by 
the  Act  of  1868,  p.  375,  sec.  5,  and  "rednacted  and  pub- 
lished at  length:"  Art.  IV.,  sec.  25,  Cons,  of  Cal.  The 
Act  of  1868  (Stats.  1868,  p.  374)  repealed  the  Act  of  1866 
(p.  81),  and  then  "reCnacted  and  published  at  length"  cer- 
tain sections,  to  take  the  place  of  the  Act  repealed,  which 
was  a  proper  exercise  of  constitutional  power.  (Art.  IV., 
sees.  1  and  17,  Cons.  Cal.)« 

By  the  Court,  Crockett,  J. : 

This  is  an  action  to  enjoin  the  Board  of  Supervisors  from 
opening  a  road  in  Alameda  County;  and  there  are  annexed 
to  the  complaint  copies  of  all  the  proceedings  had  before 
the  Board.  A  demurrer  to  the  complaint  was  sustained,  and 
a  final  judgment  entered  for  the  defendants,  from  which  the 
plaintiff  appeals. 
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^^^  The  first  point  made  by  the  appellant  is,  that  one  of 
the  parties  over  whose  land  the  proposed  road  was  to  pass 
was  not  served  with  a  notice  of  the  intended  application,  as 
required  by  the  statute,  and  it  is  contended  that  the  Board 
acquired  no  jurisdiction  of  the  proceeding,  unless  all  the 
land-owners  were  serred.  But  a  conclusiTc  answer  to  this 
point  is,  that  the  omitted  party  appeared  to  the  proceeding, 
and  raised  no  objection  for  want  of  notice.  His  appearance 
dispensed  with  the  necessity  for  the  notice,  and  all  the  other 
parties  in  interest  were  duly  served. 

The  next  point  made  by  the  appellant  is,  that  the  statute 
which  authorizes  the  Board  of  Supervisors  to  assess  the 
damages  on  the  opening  of  a  highway  violates  that  clause  of 
the  Constitution  which  provides  that  no  person  shall  be  de- 
prived of  his  property  without  due  process  of  law;  and  it  is 
claimed  that  a  judgment  of  the  Board  of  Supervisors  is  not 
due  process  of  law  in  the  sense  of  the  Constitution.  But  as 
early  as  the  case  of  the  People  v.  Board  of  Svpervisors  of 
El  Dorado^  8  Cal.  58,  it  was  decided  that  the  Boards  of  Su- 
pervisors in  this  State  may  exercise  judicial  powers  in  cer- 
tain classes  of  cases;  and  this  ruling  has  been  steadily 
adhered  to  ever  since.  In  Lincoln  v.  Colusa  County ,  23  Cal. 
662,  the  action  was  against  the  county  for  damages  alleged 
to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
opening  across  his  land  of  a  public  highway  by  the  Board  of 
Supervisors;  and  this  Court  says:  **  Under  the  Constitution 
private  property  cannot  be  taken  for  public  use,  except  upon 
compensation  made.  It  is  competent  for  the  Legislature  to 
fix  the  mode  of  condemnation,  the  method  by  which  the 
damages  to  individuals  shall  be  determined  and  the  pro- 
ceedings for  their  recovery."  This  power  has  been  freely 
exercised  in  relation  to  lands  taken  for  public  highways  un- 
der the  act  of  1861. 

It;  has  been  repeatedly  decided  that  Boards  of  Supervisors 
have  jurisdiction  over  roads,  ferries,  and  bridges  within 
c»*>  their  respective  counties:  Waugh^r.  Chaunccy ylZ  Cal.  1\\ 
People  v.  Bei'clian,  12  Id.  50;  ilUler  v.  Saaamento,  25  Id. 
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93;  Sherman  v.  Buick,  32  Id.  241;  Creanor  v.  Nelson,  23 
Id.  464. 

We  consider  it  as  no  longer  an  open  question  in  this  State 
whether  Boards  of  Supervisors  may  exercise  jurisdiction  in 
opening  public  highways  across  public  lands. 

The  only  remaining  point  is  whether  the  act  under  which 
these  proceedings  were  had  was  operative  and  in  force  when 
they  were  commenced.  Section  fifteen  of  the  Act  of  March 
24,  1862  (Stats.  1862,  p.  81),  was  not  repealed,  but  only 
amended  by  the  Act  of  March  31,  1866  (Stats.  1865-6,  p. 
566),  and  was  further  amended  by  the  Act  of  March  27, 
1868  (Stats.  1867-8,  p,  374). 

Judgment  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,808.] 

DUNCAN  V.  GARDNER. 

Patent  fob  Statb  Lakd.— Tho  Register  of  the  State  Land*o£Bk^  must  not 
issue  a  patent  for  State  lands  until  the  applicant  for  the  patent  surren- 
ders the  certificate  of  purchaase. 

Idem — When  a  judgment-debtor  has  a  State  certificate  of  purchase  of  a 
tract  of  land  sold  him  by  the  State,  one  who  purchases  at  Sheriffs  sale  a 
port  only  of  the  tract,  and  obtains  a  Sheriffs  deed  therefor,  is  not  en- 
titled to  a  patent  from  the  State  for  the  land  by  him  so  purchased. 

Petition  to  the  Supreme  Court  for  writ  of  mandate. 

Frederick  Miller,  after  complying  with  the  requirements 
of  the  law,  in  obtaining  a  survey,  etc.>  paid  the  Treasurer 
of  Sacramento  County,  on  October  3,  1868,  twenty  per 
cent,  of  the  purchase-money,  and  ten  per  cent,  interest, 
in  advance,  on  survey  number  nine  hundred  and  forty-two, 
being  portions  of  sections  nineteen,  twenty,  twenty-one, 
^**^  twenty-nine,  and  thirty,  township  four  north,  range  four 
east,  lying  in  Sacramento  County.  The  Begister  of  the 
Vol.  40-3  33 
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State  Land-office  soon  after  issaed  a  certificate  of  purchase 
to  Miller,  who,  in  1868,  sold  a  part  of  the  tract,  containing 
one  hundred  and  forty-three  and  twenty-five  one  hundredths 
acres,  to  H.  Block.  The  laud  was  assessed  to  the  estate  of 
Miller,  in  1870,  and  the  tax  not  having  been  paid,  a  judg- 
ment was  rendered  on  the  thirtieth  of  May,  1871,  in  the  Dis- 
trict Court  of  Sacramento  Coonty,  enforcing  a  lien  for  the 
tax  on  the  land,  less  one  hundred  and  forty-three  acres  sold 
to  H.  Block.  An  order  of  sale  was  issued,  and  the  Sheriff 
sold  the  land  described  in  the  judgment,  to  H.  Mahin,  for 
the  tax  and  costs.  Mahin  assigned  his  certificate  of  purchase 
to  the  relator,  who,  on  the  second  day  of  December,  1872, 
obtained  the  Sheriff's  deed.  Duncan  paid  the  State  for  the 
land  described  in  his  deed,  and  presented  the  deed  to  the 
Begister  of  the  State  Land-office,  6n  the  seventeenth  day 
of  May,  1873,  and  demanded  a  patent  for  the  land  by  him 
so  purchased,  but  did  not  offer  to  surrender  the  certificate 
of  xjurcbase.  The  Begister  refused  to  issue  a  pateut.  Dun- 
can then  made  this  application  for  a  writ  of  mandate  to  com- 
pel Bobert  Gardner,  the  Begister,  to  issue  to  him  a  patent 
for  the  land  by  him  purchased. 

Section  thirty-five  hundred  and  nineteen  of  the  Political 
Code  provides  that  *'  whenever  final  payment  has  been  made 
for  any  tract  of  land,  *  *  *  the  Begister,  upon  the  sur- 
render of  the  certificate  of  purchase  by  the  person  entitled 
to  the  same,  must  prepare  a  patent  for  the  land,"  etc. 

Section  two  of  the  Act  of  March  27,  1872  (Stats.  1871-2, 
p.  537),  declares  that  "  when  part  payment  only  has  been 
mado  for  lands  sold  by  this  State,  and  certificates  of  pur- 
chase issued  for  the  same,  and  said  lands  have  been  sabse- 
quontly  sold  under  execution,  and  a  Sherifi^s  deed  issued 
^••^  therefor,  the  Begister  of  the  State  Land-office  is  hereby 
directed  to  issue  to  the  grantee  named  in  said  deed,  or  to 
his  assigns,  a  patent  for  said  lajids,  upon  his  producing  and 
surrendering  said  Sheriff's  deed  and  assignment,  if  any 
there  be,  and  making  full  payment  to  the  State  for  said 
lands." 
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£.  M.  Moriin  and  McKune  &  WeUy,  for  Petitioner. 
John  L.  LovCf  Attomey^eneral,  contra. 

By  the  Coxjbt: 

The  petitioner  is  not  entitled  to  the  patent,  under  section 
thirty-five  hundred  and  nineteen  of  the  Political  Code,  be- 
cause there  is  no  ofifer  to  surrender  the  certificate  of  pu]> 
chase;  nor  is  he  entitled,  under  section  two  of  the  Act  of 
March  27,  1872,  because  he  has  not  produced  the  Sheriff's 
deed  to  the  whole  of  the  tract  originally  purchased  by  Miller, 

Application  for  the  writ  denied. 


[No.  3,671.] 

G.  D.  MARIANI,  Administratob  op  the  Estate  op 
GuiSEPPB  Mabiani,  Df^eased,  v.  GEOEGE  DOUGH- 
ERTY. 

New  Trial.— a  new  trial  may  be  granted  to  the  party  who  obtamed  a  vei^ 
diet,  when  the  damages  awarded  to  him  are  leas  than  be  was  entitled  to. 

New  Tkial  when  Damages  are  too  Small. — A  verdict  for  two  hundred 
dollars  damages  is  not  a  just  and  fair  compensation  for  the  damages  sus- 
tained, caused  by  the  careless  and  reckless  taking  of  human  life,  and 
such  verdict  justifies  the  Court  in  granting  the  plaintiff  a  new  trial. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

^■^  The  defendant,  tinder  a  contract  with  the  Superin- 
tendent of  Streets  in  San  Francisco,  was  engaged  in  blasting 
rock  on  the  westerly  side  of  Kearny  street.  The  defendant 
was  struck  by  a  rock,  thrown  by  the  explosion  of  a  blasts 
and  died  from  the  effects  of  the  injury. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

H,  F.  Crane,  for  Appellant: 

The  rule  in  ordinary  cases  of  personal  torts  is  well  con* 
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sidered  and*  laid  down  by  this  Court  in  Aldtich  v.  Palmer, 
24Cal.  516;  Boyce  v.  Cal.  Stage  Co.,  25  Id.  473;  Wheaton 
V.  K  B,  &  M.  R,  R.  Co,,  36  Cal.  591. 

Again,  in  this  peculiar  class  of  cases,  the  statute  has 
given  the  jury  the  sole  discretion  and  jurisdiction  in  the 
assessment  of  damages.  The  language  of  the  statute  is  as 
follows:  "In  every  such  action  the  jury  may  give  such 
damages,  pecuniary  and  exemplary,  as  they  shall  deem  fair 
and  just,  and  may  take  into  consideration  the  pecuniary 
injury  resulting  from  such  death,  to  the  wife  and  next  of 
kin  of  such  deceased  person."  In  Myers  v.  Ciiy  and  County 
of  San  Francisco,  43  Cal.  215,  this  Court  says:  "The  dis- 
cretion of  the  jury,  in  fixing  the  amount  of  such  damages, 
should  not  be  interfered  with  by  the  Court,  except  in  cases 
of  most  palpable  abuse  of  such  discretion." 

It' is  safe  to  presume  from  the  verdict,  that  the  jury  did 
not  consider  this  a  proper  case  for  exemplary  damages,  and 
only  considered  the  actual  or  pecuniary  damages  resulting 
to  the  next  of  kin. 

F,  P.  Dann,  for  Bespondent: 

Upon  the  question  of  damages,  the  cases  cited  by  appel- 
lant's counsel,  except  the  last,  having  been  decided  under 
statutes  the  terms  of  which  are  entirely  dissimilar  to  our  own, 
can  have  no  application  to  this  case.  The  last  case  that  ho 
<*®^  cites  from  our  own  Supreme  Court  does  not  sustain  his 
point,  but  is  to  the  contrary.  As  the  Supremo  Court  of  this 
State  has  given  a  construction  to  our  statute,  that  construc- 
tion must  undoubtedly  prevail,  irrespective  of  whether  the 
decisions  of  other  courts  harmonize  therewith  or  not. 

The  attention  of  the  Court  is  also  called  to  the  following 
cases:  Penn,  R.  R.  Co.  v.  McClosJcy,  Admr.,  Penn.  St.  E., 
526;  Dickens  v.  New  York  Cen.  R.  R.  Co.,  28  Barb.  41; 
Quinn  v.  Jl/oore,  15  N.  T.  432;  Keller  v.  New  York  Cen.  R. 
R.  Co.,  17  How.  Pr.  R.,  102;  same  case,  24  How.  Pr.  R., 
172,  182;  Oldjkld  v.  N.  Y.  &  H.  &  R.  R.  Co.,  14  N.  T. 
314. 
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By  the  Coubt: 

This  action  was  brought  to  recover  damages  from  the 
defendant  for  causing,  by  his  wrongful  act,  neglect,  and  de- 
fault, the  death  of  the  plaintiff's  intestate.  The  plaintiff 
recovered  a  verdict  and  judgment  for  two  hundred  dollars; 
and,  upon  his  motion,  the  Court  granted  a  new  trial.  The 
appeal  is  from  the  order  granting  the  new  trial. 

Various  reasons  were  assigned  why  a  new  trial  should  be 
had;  bat  the  Court  granted  it  upon  the  ground  of  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict.  The  guilt 
and  liability  of  the  defendant  being  established  by  the  ver- 
dict, it  seemed  to  the  Court  below  *' a  mockery  of  justice 
to  assess  such  an  insignificant  sum  as  a  just  and  fair  com- 
pensation, or  for  damages,  resulting  from  the  reckless  tak- 
ing of  human  life." 

A  new  trial  may  be  granted  when  the  damages  are  too 
small  as  well  as  when  they  are  too  large :  lIcUl  v.  Bark  Emily 
Banning,  33  Cal.  522;  McDonald  v.  Waller,  40  N.  T.  551. 

It  appears  from  the  record  that  the  plaintiff's  intestate  was 
a  hoase-painter  and  paper-hanger  by  trade,  about  fifty-six 
or  fifty-seven  years  of  age,  industrious  aud  temperate;  that 
**®^  he  found  employment  about  three  fourths  of  the  time, 
and  made,  when  at  work,  from  four  to  seven  dollars  per  day; 
that  he  had  four  sons  and  one  daughter,  all  of  whom  had 
reached  the  age*  of  majority,  except  one,  and  he  was  ten  or 
eleven  years  of  age,  living  with  and  dependent  upon  his 
father  for  support. 

In  view  of  these  facts,  we  cannot  say  that  the  Court 
abased  its  discretion  in  holding,  if  the  defendant  was  liable 
at  all,  that  the  damages  awarded  were  altogether  dispropor- 
tionate to  the  injury  received. 

Order  affirmed. 
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[No.  3,564.] 

JAMES  W.  MOOEE  v.  E.  J.  BATES. 

Bii«L  OT  Particulabs. — ^A  oonnt  in  a  compbdnt  for  a  sum  of  money  alleged 
to  be  due  by  the  defendant,  for  the  use  and  occupation  of  the  plaintifTs 
land,  does  not  present  a  claim  upon  which  a  bill  of  particulars  can  be 
required. 

Nbw  TriaXu — Although  the  Court  excludes  all  evidence  on  the  part  of  the 
plaintiff,  and  renders  a  judgment  for  the  defendant,  yet  a  trial  is  had,  in 
the  sense  in  which  the  Court  may  grant  a  new  trial,  on  application  of  the 
plaintiff 

Evidence  when  Bill  of  Particulabs  is  Demanded.-— If  the  complaint 
contains  several  oountSj  on  one  of  which  a  bill  of  particulars  cannot  le 
required,  and  the  defendant  demands  a  bill  of  particulars,  which  ia  not 
given,  the  Court  should  not,  on  the  trial,  exclude  evidence  on  the  Count 
on  which  a  bill  of  particulars  was  not  required. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  San  Joaquin,; 

The  com  plaint  contained  counts  for  grain  sold,  for  the  use 
of  .carriages  and  horses,  for  money  loaned,  etc.,  and  also  a 
count  for  one  hundred  and  sixty  dollars  for  the  use  and 
occupation  of  the  plaintifiTs  land,  under  a  lease,  within  two 
years  before  the  commencement  of  the  action. 

On  the  day  the  case  was  called  for  trial,  and  before  the  com- 
<*»  mencement  of  the  trial,  the  defendant's  attorney  served 
on  the  plaintiffs  attorney  a  demand  for  a  bill  of  particulars. 
The  plaintiff  did  not  comply  with  the  demand.  When  the 
case  was  called,  the  Court,  on  the  objection  of  the  defend- 
ant, excluded  all  evidence  ofl  behalf  of  the  plaintiff,  on  the 
ground  that  no  bill  of  particulars  had  been  served,  and 
rendered  judgment  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  and  the  Court  granted  the  application,  and 
the  defendant  appealed  from  the  order  granting  a  new  trial. 

Byera  &  EUioit^  for  Appellant,  cited  Anderson  t.  Ferine^ 
32  Cal.  265,  and  sees.  192  and  193  of  the  Practice  Act. 

e7.  H.  Bvdd  and  Frank  T.  Baldwin,  for  Bespondent. 
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By  the  Court: 

It  is  not.  questioned  by  the  appellant  that  the  Court  erred 
in  its  order  excluding  all  evidence  of  the  plaintiff  in  support 
of  the  allegations  of  his  complaint,  upon  the  ground  that  no 
bill  of  particulars  had  been  furnished  to  the  defendant  in 
pursuance  of  the  requirements  of  his  notice  and  demand 
therefor.  It  is  clear  that  at  least  the  count  for  the  value  of 
the  use  and  occupation  of  plaintiff's  land  did  not  present  a 
claim  upon  which  a  bill  of  particulars  could  be  required. 
It  is  contended,  however,  that  this  error  cannot  be  presented 
upon  a  motion  for  a  new  trial,  but  that  the  plaintiff's  remedy 
was  by  appeal  from  the  judgment.  In  support  of  this  posi- 
tion, the  appellant  urges  that  since  the  Court,  upon  the 
motion  of  defendant,  excluded  all  evidence  upon  the  part  of 
the  plaintiff,  there  was  no  trial  of  the  case,  in  the  true  sense 
of  the  word,  and  hence  no  new  trial  could  be  asked  or 
granted.  The  appellant's  position  cannot  be  maintained. 
It  is  not  essential  to  a  trial  that  evidence  should  be  intro- 
duced before  the  Court  or  jury.  The  case  was  regularly 
called  for  trial  upon  the  day  set  for  hearing,  upon  issues 
^^^  made  by  the  complaint  and  answer.  The  trial  then  com- 
menced, and  terminated  with  the  judgment  in  favor  of  the 
defendant.  If  the  plaintiff  had  offered  any  evidence  what- 
ever, and  the  Court  had  erroneously  excluded  a  material 
portion,  it  would  not  be  questioned  that  he  would  have  been 
entitled  to  a  new  trial  by  reason  of  the  error.  We  cannot 
see  that  a  different  rule  should  prevail,  when  the  Court 
erroneously  excluded  all  evidence  in  support  of  the  aver- 
ments of  the  complaint. 

Order  affirmed. 
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[No.  3,693.] 

LOEEN  COBURN  v.  THE  PACIFIO  LUMBER  AND 
MILL  COMPANY  et  al. 

Obder  Made  Without  Notice. — An  order  made  without  notice  to  the  other 
party  may  be  set  aside  without  notice  to  the  party  who  procured  it. 

Ejectment. — The  bare  pendency  of  proceedings  for  the  condemnation  of 
land  is  not  a  valid  defense  in  ejectment. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  County  of  San  Mateo. 

The  defendant  is  a  corporation  owning  a  franchise  to  con- 
struct and  maintain  a  wharf  and  chute  at  Pigeon  Point,  San 
Mateo  County.  lu  June,  1872,  it  commenced  proceedings 
for  the  condemnation  of  lands  adjoining  its  wharf,  alleged 
to  be  necessary  to  carry  on  its  business  and  connect  its  wharf 
and  chute  with  the  most  convenient  highway.  On  ex  parte 
application  to  the  Judge  of  the  Court  it  obtained  an  order 
authorizing  it  to  take  possession  of  the  land  and  use  it  dur- 
ing the  pendency  of  the  proceedings,  giving  a  bond  for  the 
payment  and  compensation  in  case  the  land  should  be  con- 
demned, or  of  damages  if  it  should  not  be.  Defendants 
entered  into  possession  under  the  order;  but  a  few  days 
afterwards,  and  on  the  eighth  day  of  October,  1872,  the 
^""•^  plaintiff  in  this  action  applied  to  the  Judge,  ex  parte,  and 
obtained  another  order  vacating  the  previous  order,  on  the 
ground  that  it  had  been  improvidently  and  improperly 
granted.  The  defendants  still  retaining  possession,  this 
action  was  brought  to  eject  them.  The  answer  sets  up  the 
first  order  as  a  defense,  claiming  the  right  to  the  possession 
until  the  proceedings  for  the  condemnation  of  the  land 
should  be  determined.  The  plaintiff  submitted  the  case 
upon  the  pleadings  and  the  orders.  He  had  judgment,  and 
the  defendants  appealed. 

Charles  N.  Fox,  for  Appellants. 

The  entry  of  the  defendants  into  the  demanded  premises 
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was  lawful:  Stats.  1870,  p.  526;  Stats.  1872,  p.  908;  1  Hit., 
1859;  Code  of  Civil  Procedure,  sees.  1237,  1254;  Fox  v.  W. 
P.  B.  R.  Co,,  31  Cal.  538. 

The  defendant  having  entered  under  an  order  of  the  Court 
lawfully  made,  and  for  which  it  had  given  security',  had 
acquired  rights  of  which  it  could  not  be  deprived  with- 
out notice,  and  the  subsequent  order  was  without  authority 
of  law  and  void,  and  the  Court  erred  in  admitting  the  same 
in  evidence. 

WUliama  dt  Tliomton,  for  Bespondent. 

The  entry  of  the  defendants  into  the  demanded  premises 
was  not  lawful.  The  order  under  which  defendants  pre-* 
tended  to  have  entered  was  void,  having  been  made  by  the 
Judge  and  not  by  the  Court:  Code  of  Civil  Procedure, 
sec.  1254.  The  Acts  of  1870  and  1872,  cited  for  the  appel- 
lants,  had  been  repealed  prior  to  the  entry  of  the  first  order: 
Code  of  Civil  Procedure,  sec.  1258. 

The  order  was  made  out  of  Court  and  without  notice  to 
the  adverse  party.  It  might,  therefore,  be  legally  vacated 
without,  notice  by  the  Judge  who  made  it:  Pr.  Act,  sec. 
334;  Code  of  Civil  Procedure,  sec.  937. 

<w      By  the  Coubt: 

Under  the  statute,  orders  made  without  notice  may  be  set 
aside  without  notice.  If  the  Judge,  at  chambers,  could 
make  the  order  of  September  twenty-seventh — a  point  we 
do  not  decide — then  he  could  set  it  aside  at  chambers.  If 
the  last  order  was  void,  then  the  first  was  void  for  the  same 
reason. 

Judgment  affirmed. 
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[No.  3,289.] 

EGBERT  STRANG  v.  WILLIAM  RYAN,  MICHAEL 
BRESNAN.  JOHN  WHELAN,  JOHN  TUHEY,  and 
JOHN  EVERETT. 

MiNi5o  Claims  on  Pubuc  Lakds. — Mining  claims  on  the  public  lands  must 
be  held  and  vorked  in  accordance  with  the  local  mining  laws  adopted 
and  in  force  in  the  mining  district  where  the  same  are  located. 

Abandonment  of  Claim  Under  Mining  Laws. — If  the  local  mining  laws  of 
a  district  provide  that,  on  a  failure  to  work  and  notice  a  claim  as  re- 
quired by  the  mining  laws,  the  claim  shall  be  considered  as  abandoned, 
a  failure  to  comply  with  such  laws  is  an  abandonment  of  the  claim,  and 
it  is  open  to  location  as  vacant  ground. 
.  Eelocation  of  Mine  Lost  by  Abandonment. — If  several,  as  tenants  in  com- 
mon, locate  a  mining  claim  on  the  public  lands,  and,  by  a  failure  to 
comply  with  the  local  mining  laws,  forfeit  the  same,  it  may  be  relocated 
by  a  part  of  the  first  locators  along  with  others  who  were  strangers  to  the 
first  location;  and  the  tenants  in  common,  whose  names  are  left  out  in 
the  notice  of  relocation,  cease  to  have  any  interest  in  the  mine. 

Henewal  of  Location  of  Mine. — If  the  mining  laws  require  a  renewal  of 
notice  of  location  at  stated  periods,  and  a  claim  has  been  lost  by  reason 
of  a  failure  to  make  such  renewals,  and  one  of  the  joint  locators  after- 
ward renews  the  location,  stating  that  it  is  a  renewal  and  not  a  new 
location,  the  renewal  will  inure  to  the  benefit  of  all  the  locators. 

Reviewino  Evidence  on  Motion  for  New  Trial. — A  specification  in  a 
statement  on  a  motion  for  a  new  trial  in  a  case  tried  by  the  Court  where 
findings  of  fact  have  been  filed,  that  a  particular  finding,  naming  it,  was 
not  justified  by  the  evidence,  is  sufficient  to  enable  the  Court  to  review 
the  evidence  so  far  as  it  relates  to  each  finding  thus  pointed  out. 

<^^      Appeal  from  the  District  Court,  Second  Judicial  Dis- 
trict, Butte  County. 

The  defendants  Bjan  and  Bresnau,  who  were  not  among 
the  locators  of  1858,  claimed  the  three  undivided  interests 
for  the  recovery  of  which  this  action  was  brought. 

From  the  time  of  the  renewal  of  location  made  by  Ryan 
in  December,  1863,  the  location  was  renewed  in  June  and 
December  of  each  year,  up  to  the  time  this  action  was  com- 
menced. 

The  statement  on  motion  for  a  new  trial  was  settled  De- 
cember^,  1871.     The  plaintiff  recovered  judgment  iu  the 
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Court  below,  and  the  defendants  Bja^n  and  Bresnan  appealed. 
The  other  facts  are  stated  in  the  opinion. 

JV.  C,  Belcher^  for  Appellants. 

The  plaintiff  must  recover,  if  he  recover  at  all,  upon  the 
ground  that  he  had  at  the  time  he  commenced  his  action,  a 
then  present  right  to  the  possession  of  the  property  sued  for, 
and  not  upon  the  fact  that  all  or  any  of  the  defendants  had 
never  acquired  any  right  to  it.  In  other  words,  the  plaintiff 
must  show  that  his  right,  which  had  its  inception  in  the 
alleged  location  of  May  2,  1858,  was  perfected,  and  there- 
after continued  up  to  and  existed  in  full  force  at  the  time  of 
the  filing  of  his  complaint.  It  will  not  avail  him  to  show 
that  all  or  any  of  the  defendants  had  never  located  the 
ground,  and  never  had  any  interest  therein.  The  complaint 
allejgos  that  they  are  in  possession,  and  this  possession  is  pre- 
sumed to  be  rightful  until  the  plaintiff  shows  that  he  has  a 
superior  right. 

Mining  claims  may  be  acquired  in  one  of  two  ways :  first, 
in  the  absence,  or  disregard  of  local  mining  laws,  by  actuul 
possession  or  occupancy,  which  must  be  evidenced  by  physi- 
cal marks  upon  and  around  the  claims,  sufficient  to  notify 
every  one  of  the  claim  of  the  possessor.  The  rule  is  '*that 
^^^  the  boundaries  of  the  land  claimed  for  mining  purposes, 
must  be  indicated  by  such  distinct  physical  marks,  or  mon- 
uments, as  will  fairly  advertise  to  all  concerned,  where  and 
what  it  is,  or  in  other  words,  its  extent:"  Hess  v.  Wind&r^  30 
Cal.  356. 

This  rule  is  not  satisfied  by  a  notice  upon  a  pine  tree.  In 
Eess  v»  Winder t  there  was  a  notice  posted  (see  page  357), 
calling  for  as  distinct  and  well  defined  boundaries  as  were 
called  for  by  the  notice  referred  to  in  this  case,  and  yet  that 
notice  was  entirely  disregarded.  "The  fact  is,"  say  the 
Court,  *  *  that  no  visible  monuments  or  marks  designating  the 
boundaries  of  the  land  were  ever  established  beyond  the 
lines  actually  surveyed.  This  being  so,  the  American  Com- 
pany did  not  acquire  possession  or  the  right  to  possession  of 
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it."  (See  page  356.)  Enyliah  v.  Johnson,  17  Cal.  107,  is  to 
the  same  effect.  The  plaintiff  comes  far  short  of  showing 
that  he  and  his  associates  acquired  or  could  hold  the  claims 
under  this  rule. 

The  only  other  way  to  acquire  title  to  mining  claims  is  to 
locate  them  in  strict  conformity  to  the  requirements  of  local 
mining  rules  and  customs.  But  a  notice,  posted  and  re- 
corded, has  no  tendency  to  prove  right  to  a  mining  claim 
unless  the  local  rules  have  provided  that  it  shall:  Morion  v. 
Solamho  C.  M.  Co,,  26  Cal.  532  ttseq.  In  the  absence  of 
such  rules,  it  gives  no  possession,  marks  out  no  ground,  and 
evidences  no  title.  The  plaintiff,  then,  failed  to  show  that 
he  and  his  associates  acquired  any  right  by  their  alleged 
location  of  May  2,  1858. 

The  notice  of  February  21,  1859,  was  not  the  notice  of 
plaintiff  or  his  associates.  The  plaintiff,  then,  can  cl^im 
nothing  under  this  notice.  But  if  he  could,  it  was  never 
renewed  or  recorded  after  November  1,  1859,  till  December 
10,  1863.  Here  was  a  lapse  of  time  fatal  to  the  plaintiff's 
claim.  The  law  of  1861  was  imperative  that  all  claims 
should  be  recorded  or  renewed,  on  the  first  day  of  June  and 
^°®^  December  of  each  year,  or  within  ten  days  thereafter, 
and  in  case  of  failure,  be  considered  abandoned:  St.  John 
V.  Kidd,  26  Cal.  270. 

Again,  the  renewal  of  December  10,  1863,  was  made  by 
order  of  Ryan,  and  those  of  December  9,  1864,  June  9, 
1865,  and  December  6,  1865,  by  order  of  Bresnan,  both  of 
whom,  according  to  the  plaintiff's  theory,  were  strangers 
and  interlopers.  Now  the  plaintiff  must  take  one  horn  of 
the  dilemma  or  the  other.  He  cannot  repudiate  Byan  and 
Bresnan,  and  at  the  same  time  claim  under  their  location 
and  renewals.  When  the  law  requires  notices  to  be  renewed, 
it  means,  and  must  mean,  that  they  must  be  renewed  by 
those  who  assert  rights  under  them. 

To  the  notice  of  February  21,  1859,  there  are  subscribed 
eleven  names,  among  which  is  that  of  Daniel  Burns.  This 
name  is  not  appended  to  the  renewal  of  this  notice  in  No- 
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vember  of  that  year,  nor  to  any  subsequent  renewal.  Tlie 
plaintiff  has  a  deed  from  Burns,  dated  October  3,  1868,  and 
claims  that  Burns  became  the  owner  of  an  interest  by  reason 
of  this  location,  of  which  he  could  not  afterwards  be  divested 
by.  dropping  his  name,  and  that  the  plaintiflf  is  at  least  enti- 
tled to  recover  that  interest  in  this  action.  We  were  cited 
to  Gore  V.  McBraye>\  18  Cal.  688;  Morton  v.  Soktmbo  C.  M. 
Co.y  26  Cal.  531-535.  In  the  first  case  cited,  Gore, 
McBrayer  and  others  had  entered  into  an  agreement  to 
prospect  for  quartz,  and  that  "if  anything  was  discovered, 
all  the  company  was  to  have  an  equal  interest  in  it."  Mc- 
Brayer discovered  a  lead,  and,  in  conformity  to  the  local 
laws,  took  it  up  by  a  notice,  to  which,  among  others,  he 
subscribed  Gore's  name.  On  the  following  day  McBrayer 
caused  tho  first  notice  to  be  destroyed,  and  then  placed 
another  on  the  claim,  omitting  Gore's  name. 

The  Court  holds  that  "the  agreement  operated  as  the 
authority  from  Gore  to  McBrayer,  to  take  up  this  claim  or 
any  other,  and  to  use  his  (Gore's)  name  for  that  purpose.  It 
^^^  is  as  it  Gore  had  made  McBrayer  his  agent  to  take  up  the 
claim  for  him  and  in  his  name;  and,  upon  the  performance 
of  the  act,  Gore's  title,  so  to  speak,  vested,  and  he  was  the 
owner,  subject  to  the  rules  of  the  vicinage,  of  the  claim,  or 
Lis  share  of  it." 

In  the  second  case  cited,  it  appeared  that  the  local  laws 
provided  that  one  who  desired  to  locate  a  mining  claim  for 
himself  and  others,  might  do  so  by  putting  up  a  notice  with 
liis  own  name  and  the  names  of  those  for  whom  ho  chose  to 
associate  with  him  appended  thereto.  It  was  held  tbat  the 
laws  made  the  locator  the  agent  of  those  whom  ho  chose  to 
act,  and  his  act  their  act,  regardless  of  the  f  ict  whether  they 
had  any  knowledge  of  it  or  not.  It  was  also  held,  that  when 
he  had  o'nce  located  his  power  as  agent  ceased,  for  beyond 
the  act  of  location  the  custom  does  not  authorize  him  to  pro^ 
coed  as  agent,  and  he  can  thereafter  make  no  change  with- 
out power  to  do  so  from  the  person  whose  name  he  has  so 
used. 
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We  aooept  these  oases  as  good  law,  bat  the  distiootion 
between  them  and  the  case  at  bar  is  very  apparent.  • 

Creed  Ilaymond^  for  Bespondents,  upon  the  point  that  the 
specifications  in  the  statement  were  not  sufficient  to  enable 
the  Court  te  review  the  evidence,  cited  Practice  Act,  sec, 
195;  Buitei'fidd  v.  C.  P.  R.  B.  Co.,  37  Cal.  383;  Brumma- 
gim  v,  BradshaWy  39  Cal.  33;  Beans  v.  EithawieUi,  36  Cal. 
120;  PrauLiis  v.  Pacific  Gold  and  Sliver  Mining  Co.,  35  Cal. 
32,  37. 

By  tlie  Court,  Crockett,  J. ; 

This  is  an  action  to  recover  the  possession  of  an  undivided 
interest  of  three  tenths  in  certain  miuing  ground  situate  at 
Cberokeo  Flat,  in  Butte  County.  The  plaintiff  claims  that 
on  tho  second  day  of  May,  1858,  he  and  nine  other  persons  lo- 
^^^  cated,  according  to  the  mining  laws  then  in  force  in  that 
district,  ten  mining  claims,  including  the  ground  in  contro- 
versy; and  that  the  location  so  made  has  been  kept  good 
ever  since  by  a  compliance  with  the  requirements  of  the 
mining  laws  and  regulations  of  that  district.  Since  the 
original  location  he  has  acquired  the  rights  of  two  others 
of  tbo  locators,  and,  therefore,  claims  to  be  entitled  to  three 
tenths  of  the  ground.  The  local  mining  laws  then  in  force 
in  that  district  provided  that  a  notice  describing  the  bound* 
aries  should  be  posted  on  the  premises,  and  should  be  re* 
corded  in  the  office  of  the  District  Becorder.  This  ground 
was  what  is  termed  ''  deep  diggings,"  and  in  respect  to  that 
class  of  mining  ground  the  local  laws  provided  that  after 
the  posting  and  recording  of  the  notice  the  record  would 
hold  the  claim  good  from  the  first  day  of  November  in  each 
year  until  the  first  day  of  the  succeeding  May;  but  from  the 
first  of  May  to  the  first  of  November  in  each  year,  the 
ground  must  be  worked  one  day  in  every  five,  if  there  was 
sufficient  water;  and,  if  not,  the  claim  might  be  preserved 
by  a  notice  posted  on  the  ground,  and  to  be  renewed  every 
ten  days.  But,  in  case  of  a  failure  to  work  the  claim  or  renew 
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the  notices,  as  above  stated,  the  claim  was  to  be  considered 
as  abandoned.  It  appears  from  the  proofs  and  findings  that 
the  original  notice  was  posted  and  recorded  on  the  second 
day  of  May,  1858;  but  no  work  was  done  on  the  ground  until 
the  Fall  of  that  year,  when  a  shaft  was  sunk  and  the  bounda^ 
ries  were  marked  out  by  several  blazed  trees  and  a  pile  of 
of  rocks.  On  November  1, 1858,  the  record  of  the  claim  was 
renewed,  after  which  nothing  was  thereafter  done  to  pre- 
serve the  location,  unless  the  acts  performed  by  the  de« 
fendants  and  others  under  their  location  of  February  21, 
1859,  shall  be  held  to  have  inured  to  the  benefit  of  the  orig- 
inal locators;  and  thus  preserved  their  claim.     At  the  last 
named  date,  the  defendants  Eyan  and  Bresnan,  together 
with  ninoother  persons,  seven  of  whom  were  original  locators 
^^^  under  the  notice  of  May  2,  1868,  posted  a  notice  on  the 
premises,  claiming  the  ground  for  mining  purposes;  which 
notice  was  duly  recorded.  From  this  notice,  the  names  of  the 
plaintiff  Strang,  Bagget  and  Kennedy,  three  of  the  original 
locators,  were  omitted,  and  the  names  of  William  Eyan,  Bres- 
nan, John  Lynch  and  Michael  Eyan  were  inserted,  none  of 
whom  were  original  locators;  and  the  Oourt  finds  that  the 
three  omitted  names  were  left  out  without  authority  and  with- 
out the  consent  of  said  persons.      Without  determining 
whether  this  notice  inured  to  the  benefit  of  the  three  per- 
sons whose  names  were  omitted,  it  will  be  assumed  for  the 
purposes  of  this  decision  that  it  had  precisely  the  same  legal 
effect  as  though  their  names  had  been  inserted.     There  was 
evidence  tending  to  prove  that  during  the  Spring  of  1859  a 
small  amount  of  work  was  done  upon  the  claim  by  the  de- 
fendant Eyan,  and  in  the  Spring  of  1860  a  shaft  was  sunk 
to  the  depth  of  forty  feet.     During  that  year,  and  up  to 
March,  1861,  considerable  work  was  done  by  the  company, 
at  which  time  the  work  was  discontinued  by  the  company  as 
such,  but  it  was  agreed  that  any  member  might  work  the 
claim  on  his  own  account  and  for  his  own  benefit.     In  pur- 
suance of  this  authority,  several  of  the  original  locators,  and 
also  the  defendant  Eyan,  as  the  Court  finds,  worked  the 
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claim  tip  to  the  Fall  of  1863.  Bat  on  the  first  day  of  De- 
cember, 1861,  a  new  code  of  mining  laws  went  into  effect  in 
that  district,  which  repealed  and  superseded  the  former 
laws.  Bj  the  new  law  it  was  provided  that  all  claims  shall 
be  recorded  by  the  Recorder  of  "this  mining  district  on  the 
first  day  of  June  and  December  of  each  year;  provided,  that 
after  the  first  record  a  renewal  of  the  same  shall  be  suffi- 
cient; and  all  claims  not  so  recorded  or  renewed  within  ten 
days  after  the  said  first  day  of  June  and  December  of  each 
year,  the  same  shall  be  considered  abandoned."  No  pro- 
vision is  made  for  the  working  of  the  claim  as  a  con- 
dition for  preserving  the  location.  All  that  is  required  is 
^**^  that  the  claim  shall  be  recorded  and  renewed  as  above 
provided;  and  the  Court  finds  that  *'the  claims  were  kept 
alive  and  held  from  the  tenth  day  of  December,  1863,  to 
the  ninth  day  of  December,  1869,  by  renewing  and  record- 
ing the  same  in  the  office  of  the  Mining  Recorder  for  said 
district,  in  accordance  with  the  mining  laws  of  said  dis- 
trict.'' But  there  is  nothing  either  in  the  findings  or  the 
evidence  tending  to  show  that  the  record  of  the  claim  was 
renewed  at  any  time  between  the  first  day  of  December, 
1861,  Avhen  the  new  laws  took  effect,  and  on  the  tenth  day 
of  December,  1863.  It  is  clear,  therefore,  that  whatever 
rights  were  acquired  either  under  the  notice  of  May  2,  1858, 
or  under  that  of  February  21,  1859,  were  lost  by  a  failure 
to  renew  the  record  between  December  1,  1861,  and  Decem- 
ber 10,  1863.  It  results  that  if  either  of  the  parties  have 
any  right  to  the  ground  under  the  local  mining  law,  it  must 
have  been  acquired  in  virtue  of  the  proceedings  had  on  and 
subsequent  to  the  tenth  day  of  December,  1863,  on  which 
day  the  defendant  Ryan  caused  to  be  recorded  in  the  office 
of  the- District  Recorder  a  notice  in  the  following  words: 

"December  10,  1863,  Wm.  Ryan  orders  the  following  re- 
newal. This  is  the  Irish  Co:  Notice — We,  the  undersigned, 
claim  ten  mining  claims  on  Sawmill  Ravine,  commencing 
at  this  notice  on  a  pine  tree,  running  a  northeasterly  direc** 
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tion  five  hundred  feet,  and  running  north  from  this  notice 
two  hundred  feet,  running  into  Sugar  Loaf  Mountain  five 
hundred  feet,  and  from  thence  to  the  center  of  the  Sugar 
Loaf  Mountain,  and  five  hundred  feet  along  the  ravine  and 
the  south  line  by  Gregory's  old  cabin;  and  we  claim  an  out- 
let from  said  claims,  Cherokee  Flat. 

(Signed:)  ''Jabies  Ltvch,  three  claims. 

"William  Btan,  two  claims. 
"John  Everett,  two  claims. 
"Michael  Bresnan,  one  claim. 
"John  Tuhet,  one  claim. 
"John  O'Kesf,  one  claim." 

^^^  This  was  evidently  intended  as  a  renewal  of  the 
old  notice,  and  not  as  an  original  location.  It  is  ex- 
pressly declared  on  its  face  to  be  a  renewal,  and  the  mining 
law  then  in  force  provided  that  *'no  miner  shall  be  entitled 
to  hold  more  than  one  claim  by  location  or  preemption  at 
the  same  time."  If  it  was  effectual  as  a  renewal  for  any 
purpose  after  the  claim  had  lapsed  by  reason  of  a  failure  to 
renew  the  record  for  the  preceding  two  years,  it  was  a  re- 
newal made  by  and  for  the  benefit  of  those  whose  names  are 
appended  to  it,  only  three  of  whom  were  original  locators 
under  the  notice  of  May  2,  1858.  This  renewal  was  made 
by  Byan,  and  seveml  of  the  subsequent  renewals  by  Bres- 
nan,  who  were  strangers  to  the  location  of  May  2,  1858,  and 
in  nowise  in  privity  with  the  plaintiff  or  those  under  whom 
he  claims.  They  are  in  no  sense  the  agents  of  the  original 
locators,  or  any  of  them,  in  causing  the  renewals  to  be  made, 
but  were  acting  for  themselves  and  their  associates,  whose 
names  were  appended  to  the  notice  of  December  10,  1863. 
In  authorizing  a  renewal  of  the  record  as  a  method  of  pre- 
serving a  location,  the  local  mining  laws  contemplated  a 
renewal  to  be  made  by  the  parties  in  interest,  or  their 
privies,  and  not  by  a  stranger,  and  particularly  by  one 
claiming  in  hostility  to  them.  If,  therefore,  the  renewal  of 
December  10,  1863,  and  those  subsequently  made,  were 
operative  for  any  purpose,  they  inured  to  the  benefit  of 
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those  who  authorized  or  caused  them  to  be  made,  and  not 
to  the  benefit  of  the  plaintiff  or  his  grantors.  It  resiilts 
from  these  views  that  the  plaintiff  failed  at  the  trial  to  estab- 
lish a  title  to  any  portion  of  the  mining  ground  in  contro- 
versy. 

It  is  insisted,  however,  oh  behalf  of  the  plaintiff,  thdt  we 
cannot  review  the  evidence,  for  the  reason  that  the  state- 
ment on  the  motion  for  a  new  trial  contains  no  sufficient 
specification  of  the  particulars  wherein  the  evidence  does 
<*^>  not  justify  the  findings  and  judgment.  But  the  first, 
second,  third,  fourth,  sixth,  seventh,  eighth,  and  thirteenth 
specifications  are  certainly  not  obnoxious  to  this  objection. 
Each  of  them  specifies  a  particular  fact  found  by  the  Gourt^ 
which  it  is  alleged  was  not  supported  by  the  evidence,  and 
in  respect  to  all  the  remaining  specifications,  each  of  them 
points  to  a  separate,  specific  finding,  confined  to  one  or  two 
facts,  and  avers  that  it  was  not  justified  by  the  evidence. 
We  think  this  was  a  sufficient  specification  under  section 
one  hundred  and  ninety-five  of  the  Practice  Act. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Mr.  Justice  Belcher,  being  disqualified,  did  not  partici- 
pate in  the  decision. 


H.  E.  W.  FRIERMUTH  v.  G.  A.  FRIERMUTH. 

Action  Against  Subvivino  Pabtnkr. — An  action  lies  against  a  sorriTittg 
partner  for  work  and  labor  performed  for  the  firm  daring  the  life  of  the 
deceased  partner,  and  after  his  death  while  the  surviving  partner  is 
winding  up  the  business  of  the  firm. 

Laboh  of  Son  for  Father  after  Hb  Attains  His  Majoritt.— If  a  son 
remains  with  and  performs  services  for  his  father  after  attaining  his  ma- 
jority, the  law  will  not,  ordinarily,  imply  a  promise  on  the  part  of  the 
father  to  make  pecuniary  compensation  for  his  labor;  but  if  tho  circum- 
stances show  that  it  was  the  expectation  of  both  parties  that  he  should 
receive  compensation,  the  promise  will  be  implied,  4nd  ho  may  sue  on  a 
quantum  meruiL 
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ErtDKNCB  ON  QiTAimJM  MEtturr  CoMPLAiNt.— Evidence  of  a  ipecial  coiltraet 
to  pay  a  sum  certain  for  services  may  be  received  on  a  complaint  upon  a 
quantum  meruUt  as  tending  to  show  the  value  of  the  services. 

Appeal  from  the  District  Court,  of  the  Third  Judicial 
District,  County  of  Santa  Cruz. 

The  plaintiff  was  the  son  of  the  defendant.  The  com- 
plaint contained  three  counts,  one  for  services  periformed 
<4»)  by  the  plaintiff  for  his  father  and  Steigleman,  who  were 
partners  during  the  minority  of  the  plaintiff,  from  the 
eighteenth  day  of  June,  1867,  to  the  eighteerith  day  of  June, 
18C9,  and  another  for  like  services,  from  the  eighteenth  day 
of  June,  1869,  when  the  plaintiff  is  alleged  to  have  attained 
his  majority,  to  the  first  of  May,  1871.  These  two  counts 
averred  special  proihises  to  pay  the  plaintiff  twenty-five 
dollars  per  month  during  the  first  period,  and  seventy-five 
dollars  per  month  during  the  second  period.  The  second 
count  alleged  that  the  partnership  existed  up  to  January  14, 
1871,  and  that  on  the  last-named  day  Steigleman  died. 

The  third  count  was  on  a  qiuintum  meruU  tot  plaintiff's 
services  during  the  entire  period,  and  also  averred  Steigle- 
inan's  death,  and  that  defendant  was  left  sole  surviving 
partner. 

The  defendant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
because  two -causes  of  action  were  united.  The  Court 
below  overruled  the  dlBmurrer.  The  defendant  answered, 
and  the  cause  was  tried  by  the  Court. 

On  the  trial  the  plaintiff  elected  to  abandon  the  second 
count  of  the  complaint,  and  proceed  on  the  third  count, 
upon  the  quantum  meruit;  and  against  defendant's  objection, 
was  allowed  to  introduce  evidence  to  show  a  special  con- 
tract, as  tending  to  show  the  value  of  his  services. 

The  Court  found  that  the  plaintiff's  services,  after  he 
attained  his  majority,  were  reasonably  worth  seveuty-five 
dollars  per  month,  and  gave  the  plaintiff  judgment  for  the 
services  performed  after  he  attained  his  majority.     The 
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Court  says:  "For  the  services  rendered  after  plain  tiff  be- 
came of  age  there  is  a  count  upon  a  quantutn  meruil,  and 
there  is  proof  that  the  services  were  rendered  and  were 
reasonably  woi*th  the  sum  of  seventy-five  dollars  per  month.** 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

<**^      JvliuB  Lee  and  J.  A.  Barham,  for  Appellant. 

It  was  error  in  the  Court  to  allow  plaintiff  to  introduce 
evidence  of  a  special  contract  in  support  of  the  qiui7UHm 
meruU  count:  7  Cowen,  92;  18  Johns,  456;  10  Johns,  36. 
Such  testimony  is  only  admissible  when  plaintiff  is  pre- 
vented from  performing  the  contract,  or  when  the  terms  of 
the  contract  have  been  varied:  6  Cal  111. 

The  plaintiff  being  the  son  of  the  defendant,  and  living  ' 
with  and  being  supported  by  defendant,  seeks  to  recover 
from  him  the  value  of  his  services  upon  a  general  count  in 
assumpsit,  or  in  the  absence  of  a  special  agreement  therefor. 
This  never  was  law  in  any  age  or  country:  1  Blackstone, 
453;  Dye  v.  Hen-,  15  Barb.  444;  Andruay.  Foster,  17  Verm. 
666;  Besor  v.  Johnaon,  1  Carter,  Ind.  100;  Bix  v.  Low,  1  B. 
&  Aid.  179;  Cropaey  v.  Siaeenej/,  27  Barb.  310;  S.  C,  7  Ab- 
bott's  Pr.  129;  Moore  v.  JUoore,  21  How.  Pr.  211. 

Our  Code  Commissioners  have  very  correctly  and  suc- 
cinctly embodied  the  common  law  upon  the  subject  in  tho  , 
following  words:  ''When  a  child  after  attaining  majority, 
continues  to  serve  and  be  supported  by  the  parent,  neither 
party  is  entitled  to  compensation  in  the  absence  of  an  agree-^ 
ment  therefor:"  Sec  210,  Civil  Code. 

Craig  dt  DeWitt  and  A,  Hagan,  for  Bespondent. 

Plaintiff  had  a  right  to  sue  Friermuth,  alone,  after  the 
death  of  Steigleman:  May  v.  Hanson,  6  Cal.  643;  Hum-* 
phre7js\.  Yale,  6  Cal. ;  PcopZc  v.  Evans,  39  Cal.  429.  The 
Court  did  not  err  in  admitting  testimony  upon  all  the  counts 
in  tho  complaint.  The  verdict  or  decision  being  special,  as 
to  the  single  count,  there  could  be  no  error  injurious  to  ap<- 
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pellant.  After  the  plaintiff  became  of  age,  he  was  of  course, 
emancipated  and  entitled  to  pay  for  his  services.  The  Court 
finds  that  the  services  were  perfoimed  after  plaintiff  attained 
his  majority:  Schouler's  Domestic  Belatious,  345;  2  Kent, 
193. 

^^      By  the  Coubt: 

The  demurrer  to  the  complaint  was  properly  oyerruled. 
The  action  was  brought  against  the  defendant  as  surviving 
partner  of  the  firm  of  Friermuth  &  Steigleman,  to  recover 
for  work  and  labor  performed  by  the  plaintiff,  and  the  com- 
plaint is  sufficient  both  in  substance  and  form. 

Upon  the  question  of  the  value  of  the  plaintiff's  services 
the  testimony  was  conflicting.  Aside  from  the  evidence  in 
reference  to  a  special  contract,  there  was  testimony  tending 
to  prove  that  the  services  were  worth  seventy-five  dollars 
per  month.  In  such  case  we  cannot  interfere  with  the  find- 
ing of  the  Court  below. 

We  see  no  valid  objection  to  the  judgment,  because  it  was 
based  upon  a  quantum  meruit.  When  a  son  remains  with 
and  performs  services  for  his  father  after  reaching  his  ma- 
jority, the  law  will  not  ordinarily  imply  a  promise  on  the 
part  of  the  father  to  make  pecuniary  compensation  for  the 
labor.  But  if  the  circumstances  show  that  it  must  have 
been  the  expectation  of  both  parties  that  he  should  receive 
compensation,  then  a  promise  will  be  implied:  Andrews  v. 
Foster,  17  Vt.  556;  Dye  v.  Kerr,  15  Barb.  444. 

Judgment  and  order  affirmed. 
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[Ko.  10,040.] 

THE  PEOPLE  V.   JOHN  DEVINB. 

SuMMONiNo  Additional  Jurors.— If  the  trial  jurors,  although  legally  drawn* 
have  not  been  legally  summoned,  the  Court  may,  by  an  order,  direct 
additional  jurors  to  be  summoned. 

Proof  of  What  Witness  Testifibd  on  Former  Trial. — ^In  a  criminal  case, 
proof  may  be  introduced  of  what  a  witness  testi^ed  ^  o^  a  former  trial, 
if  the  witness  has  left  the  State. 

Idxm. — To  prove  what  a  witness  swore  to  on  a  former  trial,  is  producing  the 
testimony  anew,  and  is  not  using  or  referring  to  the  former  verdict,  and 
does  not,  therefore,  cooflict  with  section  four  hundred  and  thirty-nine  of 
tho  Criminal  Practice  Act. 

Confessions  as  Evidence. — When  a  person  charged  with  the  commission  of 
a  crime  is  arrested  and  held  in  custody  more  than  twenty-four  hours 
without  being  taken  before  a  magistrate,  voluntaiy  confessions  made  by 
him  to  the  officer  are  not  to  be  excluded  as  evideQce,  on  t)ie  ground  that 
he  was  illegally  in  custody  after  the  twenty-four  hours  expired. 

(M)      Appeal  from  the  District  Court  of  tho  Twelfth  Judi- 
cial District,  City  and  County  of  San  Francisco. 

When  the  case  was  called  for  trial  the  defendant's  attor- 
ney challenged  the  panel  of  trial  jurors,  faecause  it  had  not 
been  summoned  until  after  the  Code  went  into  effect,  and 
had  not  been  summoned  in  accordance  ^yith  the  provisions 
of  the  Code.  The  Cqurt  allowed  the  challenge,  so  far  as 
the  trial  of  this  indictment  was  concerned,  and  directed  the 
Sheriff  to  summon  from  the  body  of  the  couniy  additional 
jurors.  When  the  case  was  again  called  for  trial,  the  de- 
fendant's attorney  challenged  the  panel,  because  an  order 
had  beeu  made  before  the  commencement  of  the  term  draw- 
ing a  panel  of  jurors.     The  Court  denied  the  challenge. 

The  defendant  was  convicted  of  the  crime  of  murder  in 
the  first  degree,  and  appealed. 
•The  other  facts  are  stated  in  the  opinion. 

G.  W.  Tyler,  for  Appellant. 

Jurors  had  been  legally  drawn  for  the  term,  but  illegally 
summoned.      Section  two  hundred  and  twenty-six  of  the 
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Code  of  Civil  Procedure  provides  that  "whenever  jurors 
are  not  drawn  aud  summoned  to  attend  any  Court  of  record, 
or  a  sufficient  number  of  jurors  fail  to  appear,  such  Court 
may  *  *  *  by  an  order  entered  on  its  minutes,  direct 
the  Slieriff  of  the  county  forthwith  to  summon  so  many 
good  an4  lawful  men/'  etc. 

This  section  only  applies  to  cases  where  no  juty  has  been 
drawn. 

^^'^  Section  four  hundred  and  thirty-nine  of  the  Criminal 
Practice  Act  is  inconsistent  with  the  decisions  allowing  proof 
of  the  testimony  of  a  deceased  witness.  T^asij  authorities 
hold,  too,  that  there  is  a  broad  distinction  between  the  death 
of  a  witness  and  his  departure  from  the  State :  JFU(>ur  v.  Sd-' 
cfen,  Q  Cowen,  1C2;  Le  Barron  y.  Crumble,  14  Mass.  2Sf4; 
Crary  v.  Spi'agae,  12  Wend.  41. 

D.  J.  Murphy,  District  Attorney  of  San  Francisco,  for  the 
People. 

The  rule  allowing  proof  of  the  testimony  of  a  deceased 
witness  applies  equally  to  a  witness  out  of  the  State:  1 
Greenleaf  Ev.,  Sec.  163;  1  Bishop  Cr.  Procedure,  Sec.  527; 
Cooley's  Const.  Lims.  318;  Hooker  y.  Jamison,  2  Watts  &  S. 
440;  MagillY,  Kaufman,  4  Serg.  &E.  319;  EenduchY.  State, 
10  Humph.,  Tenn.,  479;  Summons  v.  Stale,  5  Ohio,  325. 

It  matters  not  in  what  way  confessions  are  obtained  they 
are  admissible  in  evidence:  1  Greenleaf  Ev.  229;  1  Taylor 
Ey.  804;  People  v.  Eogers,  18  N.  T.  9;  People  v.  McCoUister, 
1  Wheeler's  Cr.  Cases,  392. 

By  the  Court: 

1.  There  was  no  error  ixi  depying  the  challenge  of  the 
prisoner  made  to  the  panel  of  jurors  summoned  by  the 
Sheriff  from  the  body  of  the  county. 

The  statute  provides  that  the  Court  may  order  the  Sheriff 
to  summon  a  sufficient  number  of  persons  to  serve  as  jurors, 
if  a  sufficient  number  had  not  been  already  drawn  and  simi- 
moned.    Tliis  means  drawn  according  to  law,  and  summoned 
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according  to  law.  If  an  ascertained  failure  occur  in  either 
of  these  respects,  the  authority  of  the  Court  to  order  jurors 
to  be  summoned  from  the  body  of  the  county  is  clear.  lu 
this  case,  upon  inquiry  made  at  the  instance  of  the  prisoner, 
<*'^  the  Court  found  that  the  jurors,  though  legally  drawn, 
had  not  been  legally  summoned,  and,  thereupon,  by  order 
entered  upon  its  minutes,  directed  that  additional  jurors  be 
summoned. 

2.  Nor  was  there  any  error  in  admitting  at  the  last  trial 
proof  of  the  testimony  given  by  Kelley  at  the  former  trial. 
Kelley  had  been  examined  at  the  former  trial,  but  was  ab- 
sent from  the  State  at  the  last  trial.  The  rule  which  upon 
a  new  trial  permits  proof  of  what  a  witness,  since  deceased, 
testified  at  a  former  trial,  would  seem,  upon  principle,  to 
include  as  well  the  testimony  of  a  witness  who  had,  since 
the  last  trial  gone  without  the  jurisdiction;  and  there  is  no 
lack  of  authority  to  this  effect:  1  Greenl.  on  Ev.,  Sec.  1631, 
Bedfield's  edition,  note  1  and  cases  there  cited. 

There  is  nothing  in  section  four  hundred  and  thirty-nine 
of  the  Criminal  Practice  Act  which  militates,  in  the  slightest 
degree,  against  this  view.  To  prove  what  a  witness  swore 
to  on  a  former  trial  is  producing  the  testimony  anew,  and  is 
not  using  or  referring  to  the  former  verdict  in  any  sense. 

3.  The  only  other  point  relied  upon  is  as  to  the  admissi- 
bility of  the  evidence  given  by  Captain  Douglass,  of  the 
police  force.  He  testified  to  certain  conversations  had  be- 
tween the  prisoner  and  himself,  while  the  prisoner  was  iu 
his  custody.  It  appeared  that  in  point  of  fact  no  induce- 
ments were  held  out  by  the  officer,  nor  threats  made  to  the 
prisoner;  but  the  conversation  was  free  and  voluntary  upon 
the  part  of  the  prisoner.  Indeed,  the  contrary  is  not  pre- 
tended in  argument;  but  it  is  claimed  that,  as  the  prisoner 
was  not  taken  before  a  magistrate  within  twenty-four  hours 
after  his  arrest  by  the  officer,  the  custody  in  which  he  was 
at  the  time  of  the  conversation  referred  to  was  an  illegal 
custody,  and  that  what  he  said  while  iu  such  custody,  is  for 
that  reason  only  inadmissible  as  evidence  against  him.     We 
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think,   however,   that  this  position  finds  no  countenance 
either  in  principle  or  authority. 

(«•)      xhe  judgment  is  affirmed,  and  the    remittitur   will 
issue  forthwith. 


[No.  3,704.] 

WM.  J.  DOUGLAS  and  CHEISTOPHER  HUTCHIN- 
SON  V.  E.  DAKIN  and  J.  G.  LIBBET. 

Appeal  from  a  JuDOMEirr  wirHonr  a  Stateicent. — On  an  appeal  from  a 
judgment,  wbero  there  is  no  bill  of  exceptions  or  statement,  the  Supreme 
Court  will  not  consider  the  action  of  the  Court  below  upon  a  motion  to 
strike  out  part  of  a  pleading,  or  any  other  matter  not  appearing  in  the 
judgment-roll. 

Idektitt  of  Parties  Presusced  from  Idektitt  of  Kahes. — ^Where  William 
J.  Douglas  was  plaintiff  in  an  action  for  rent,  and  the  defendants  set  up 
a  judgment  obtained  in  another  Court  against  William  J.  Dougbs  with- 
out averring  the  identity:  ffeldf  that  the  identity  of  the  parties  is  to  be 
presumed  from  the  identity  of  names. 

Ambiguitt  and  Uncertainty  in  Pleading. —-An  answer,  in  an  action  against 
a  tenant  for  unlawful  detainer,  which  avers  that  a  person,  not  a  party  to 
a  suit,  had  formerly  brought  an  action  to  quiet  title  to  the  demanded 
premises,  and  that  such  person  was  at  the  time  in  the  actual  possession 
of  the  premises,  claiming  title  in  fee  thereto,  is  not  ambiguous  or  un- 
certain. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

William  J.  Douglas  and  Christopher  Hutchinson  brought 
this  action,  on  the  twenty-second  day  of  August,  1872, 
against  E.  Dakin  and  J.  G.  Libbey,  for  unlawfully  holding 
premises  which  they  had  leased  from  tlie  plaintiffs,  after 
rent  fell  due  and  demand  had  been  made  for  its  payment. 
The  defendants,  in  their  answer,  deny  the  allegations  of  the 
complaint,  and  set  up  several  defenses.  In  their  third  de- 
fense they  aver  that  in  November,  1871,  while  they  were  in 
l)08se8sion  of  the  property  in  suit  as  tenants,  William  J. 
Douglas  and  his  wife,  the  City  and  County  of  San  Francisco 
<«•>  recovered  a  judgment  in  the  Fourth  District  Court 
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agaiust  aforesaid  lessors,  under  which  the  premises  were 
sold,  ttud,  upon  demand  of  the  purchaser,  the  defeodantci 
had  ceased  to  attorn  to  the  Douglases  and  had  attorned  to 
the  purchaser  at  the  Sheriff's  sale.  In  the  fourth  Hubdi- 
vision  of  their  answer,  the  defendants  aver  that  in  March, 
1868,  Elizabeth  Douglas  commenced  an  action  in  the  Fourth 
District  Court  agaiust  the  City  and  County  of  Ban  Fran- 
cisco to  quiet  her  title  to  the  lot  in  suit,  being  at  the  time 
in  actual  possession,  and  claimiug  title  in  fee  as  her  sepa- 
rate estate;  that  the  defendant  in  that  action  answered,  and 
by  cross-complaint  claimed  title  in  fee,  and  demanded 
judgment  for  the  possession;  that  in  December,  1869,  judg- 
ment was  rendered  for  the  said  defendant,  which,  on  appeal 
to  the  Supreme  Court,  was  affirmed  in  May,  1872,  and  iu 
July  following  the  possession  was  restored  to  the  city  and 
county,  and  that  the  defendants  in  this  action  are  now  in 
possession  as  tenants  of  the  city  and  county,  and  not  other- 
wise. The  plaintiffs  moved  to  strike  out  the  third  and 
fourth  subdivisions  of  the  answer  as  redundant  matter,  and 
the  motion  was  denied.  They  also  demurred  to  them  as 
ambiguous  and  uncertain.  The  demurrer  was  overruled; 
the  cause  was  tried  and  judgment  rendered  for  the  defend* 
ants  on  the  sixteenth  day  of  September,  1872. 

The  plaintiffs  appealed  from  the  judgment,  without  a 
statement  or  bill  of  exceptions. 

John  Wilson,  for  Appellants. 

A  statement  is  not  necessary  to  enable  the  Court  to  review 
the  action  of  the  Court  below  on  a  motion  to  strike  out  por- 
tions of  a  pleading .  Only  the  pleading  and  notice  of  motion 
are  necessary,  with  the  Clerk's  indorsement  that  the  notice 
and  grounds  were  read  on  the  motion. 

The  third  defense  is  ambiguous  and  uncertain,  as  there  is 
no  allegation  that  the  plaintiff  is  the  William  J.  Douglas 
<">  mentioned  in  the  answer  in  connection  with  the  judg- 
ment in  the  Fourth  District  Court. 

The  fourth  defense  is  ambiguous  and  uncertain,  in  that  it 
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alleges  that  Elizabeth  Douglas  claimed  title  in  fee  as  her 
separate  estate,  without  stating  whether  she  was  a  married 
woman  when  she  commenced  the  action. 

Sunt  it  Biaing,  for  Eespondents. 

This  is  an  appeal  from  the  judgment,  and  thq  Court  can 
onlj  look  at  so  much  of  the  record  as  constitutes  the  judg- 
ment-roll: Harper  v.  Minor,  27  Cal.  109;  Pr.  Act,  sec.  203; 
McJbee  v.  Randall^  41  Cal.  136.  The  notice  of  motion  to 
strike  out  portions  of  the  answer,  the  motion  for  judgment 
and  the  orders  thereon,  are  no  part  of  the  judgmeut-roU. 
As  to  the  allegation  concerning  the  identity  of  Douglas,  see 
Tl^mpafyii  v.  Manrow^  1  Oal.  428. 

By  the  Coubt: 

This  appeal  being  from  the  judgment,  and  there  being 
no  bill  of  exceptions  or  statement  on  appeal,  we  cannot  con- 
sider the  motion  of  plaintiff  to  strike  out  portions  of  the 
answer,  or  the  motion  for  judgment,  or  the  rulings  or  orders 
made  thereop.  The  case  must  be  determined  upon  the 
judgment-roll  alone. 

The  demurrer  was  properly  overruled.  Prima  facie  the 
TV.  J.  Douglas  named  in  the  answer  was  the  yf.  J.  Douglas 
who  is  plaintiff  in  this  action.  The  identity  of  the  parties 
will  be  presumed  from  the  identity  of  names. 

Whateyer  may  be  the  yalue  of  the  fourth  subdivision  of 
the  ans^ver  as  a  defense  to  the  actioi),  it  is  not  subject  to  the 
charge  of  ambiguity  or  uncertainty.  The  averment  that  nt 
the  date  of  the  commencement  of  the  suit  by  Elizabeth 
Douglas  against  the  City  and  County  of  San  Francisco  to 
quiet  her  title  to  the  land  in  controversy,  she  was  in  the 
(^*>  actual  possession  of  the  premises,  claiming  title  in  fee 
thereto  as  her  separate  estate,  clearly  shows  her  right  to 
institute  those  proceedings.  If  she  was  in  no  way  in  privity 
of  possession  or  title  with  the  plaintiffs  in  the  present 
action,  the  proceedings  and  judgment  in  her  suit  against 
the  City  and  County  of  San  Francisco  would  perhaps  be 
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irrelevant  and  immaterial,  and  this  portion  of  the  answer 
subject  to  be  stricken  oiit  on  motion,  or  to  a  demurrer  upon 
the  ground  that  it  did  not  state  a  defense.  But  no  such 
demurrer  was  interposed;  as  we  have  said,  the  motion  to 
strike  out  cannot  be  considered. 

We  discover  no  error  in  the  judgment-roll. 

Judgment  affirmed. 


[No.  10,024.] 

PEOPLE  V.  GATES. 

KoTOBious  CoHABtTATiON  AKD  Adctltkrt.— pToof  of  notoriety  is  as  material' 
as  proof  of  tho  fact  of  adultery,  in  making  out  the  offense  of  living  in  a 
state  of  open  and  notorious  cohabitation  and  adultery. 

Appeal  from  the  County  Court  of  Siskijou  County. 
The  facts  are  stated  in  the  opinion. 
E.  Siede,  for  Appellant.  "J 

John  L*  Love,  Attorney  Oeneral,  for  Bespondents. 

By  the  Coubt: 

The  defendant  was  convicted  of  the  crime  of  living  in  a 
state  of  open  and  notorious  cohabitation  and  adultery  with 
a  certain  woman  named  in  the  indictment.  The  conviction 
was  had  under  the  second  section  of  the  Act  of  1872,  en- 
titled *'An  Act  to  punish  adultery"  (p.  380).  The  offense 
<^^  consists  in  living  ''  in  a  state  of  open  and  notorious  co- 
habitation and  adultery;"  the  notoriety  is  as  material  iu 
making  out  the  offense  as  is  the  fact  of  adultery  committed. 

In  this  case,  while  the  evidence  tends  in  some  degree  to 
show  that  the  defendant  committed  adultery  with  the  woman 
named  in  the  indictment,  there  is  not  the  slightest  proof  of 
a  living  with  her  in  a  state  of  notorious  adultery  or  cohabit- 
ation within  the  intent  of  the  statute:  WHght  v.  The  State, 
6  Blackford  R.,  358. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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[Na  10,036.] 

PEOPLE  V.  DICKSON. 

liANDAMUS  TO  CoKFEL  SETTLEMENT  OF  EXCEPTIONS. — ^The  TOcord  on  appli- 
cation for  mandamus  to  require  a  Judge  of  an  inferior  Court  to  settle  a 
bill  of  exceptions,  must  enable  the  Supreme  Court  to  determine  whether, 
if  settled  and  signed,  the  bill  of  exceptions  would  tend  to  manifest  error 
committed  at  the  trial. 

Application  to  the  Supreme  Court  for  a  writ  of  mandate. 

The  petitioner  was  convicted  of  grand  larceny  in  the  Mu- 
nicipal Criminal  Court  of  the  City  and  County  of  San  Fran- 
cisco, and  his  counsel,  desiring  to  take  an  appeal,  applied 
to  the  Judge  of  the  Court  to  settle  and  sign  a  bill  of  excep- 
tions. The  Judge  declined  to  do  so,  the  time  for  taking  it 
haying  expired.  .  The  petitioner  then  made  the  application 
for  mandamus  to  require  him  to  settle  and  sign  it. 

if.  E.  McBride,  for  Petitioner. 

John  L.  LovCy  Attorney-General^  for  Bespondents. 

<**>     By  the  Court: 

The  bill  of  exceptions  which  the  prisoner  desires  the 
Court  below  to  certify,  is  not  contained  in  the  record  nor 
shown  to  us  upon  this  application  for  a  writ  of  mandamus 
against  the  Judge.  In  its  absence,  we  are  unable  to  deter- 
mine whether  it  would,  if  settled  and  signed,  tend  to  mani- 
fest any  error  committed  at  the  trial:  People  y.  Lee^  14Cal. 
610;  PeapU  y.  Kohl,  18  Cal.  432» 

Motion  denied. 
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[No.  3,586.] 

ROBEBT  S.  RAiTDELL  v.  ALEXANDER  AUSTIN. 

Outside  Laihm  in  San  Francisco. — Order  Number  Eight  Hundred,  of  the 
Board  of  SnperviBors  of  the  City  and  County  of  San  Francisco,  prescrib- 
ing the  payment  of  taxes  and  assessments  as  a  condition  upon  which  per- 
sons in  possession  of  outside  lands  in  said  city  should  be  entitled  to  the 
benefit  of  the  Act  of  Congress  of  March  8, 1866,  did  not  contemplate  the 
payment  of  taxes  and  assessments  twice  on  the  same  land. 

Idem. — It  was  the  intention  of  said  order,  that  such  taxes  and  assessments 
should  be  paid  by  the  person,  or  his  predecessor  in  intel^st,  who  was  in 
possession  March  8,  1866,  or  had  been  wrongfully  deprived  of  the  pos- 
session, and  was  entitled  to  recover  it.  The  act  of  March  14,  1870^  pre- 
scribing the  method  of  proceeding  for  tho  possessors  to  obtain  from  said 
city  a  conveyance  of  said  land  entitled  to  record,  which  riaquires  contest- 
ing claimants  each  of  them  to  pay  to  the  Tax  Collector  the  taxes  and 
assessment  on  the  land  was  intended  to  enforce  a  mere  deposit  of  the 
taxes  and  assessments,  and  the  unsuccessful  party  to  the  litigation  has 
a  rif^ht  to  withdraw  his  deposit. 

Idem. — So  long  as  the  Tax  Collector  retains  such  taxes  and  assessments  it  is 
his  duty  to  pay  the  same  to  the  uiisuccessful  litigant;  and  ho  will  not 
be  allowed  to  set  up  as  a  defense  that  the  City  and  County  of  San  Fran- 
cisco is  the  proper  party  to  be  sued. 
Fund  in  Hands  of  Public  Officer. — A  public  officer  who  holds  in  his 
hands  a  fund  which  rightfully  belongs  to  a  private  person,  but  which  the 
officer  ought  to  have  paid  into  the  public  treasury,  will  notbei>ermitted, 
in  an  action  brought  against  him  by  the  rightful  owner  of  the  fimd,  to 
set  up  as  a  defense  a  breach  of  his  o&cial  duty  in  not  paying  the  fund 
into  the  treasury. 

<**>      Appeal  from  the  Disfa-ict  Court,  Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  Circuit  Court  of  the  United  States,  by  a  decree  en* 
tered  on  the  eighteenth  day  of  May,  1865,  confirmed  the 
claim  of  the  City  of  San  Francisco  to  (he  pueblo  lands.  The 
corporate  limits  of  the  city,  as  defined  by  the  Act  of  1851, 
reincorporating  the  city,  had  been  subsequently  enlarged. 
Before  1866,  the  title  to  the  pueblo  lands  lying  within  the 
corporate  limits  of  1851,  had  been  confirmed  to  the  pos- 
sessors, and  the  lands  lying  beyond  the  boundaries  of  1851, 
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were  called  the  outside  lands.  The  population  Lad  spread 
over  these  outside  lands,  and  they  were  occupied  in  tracts 
of  Tarioas  sizes.  Taxes  had  been  assessed  on  these  outside 
lands  for  many  years.  By  the  Afel  of  Congress  of  March 
8,  1866,  the  claim  of  the  city  to  these  lands  Vras  confirmed 
upon  the  trust  thai  the  same  should  be  conveyed  by  the  city 
lo  parties  in  the  bona  fide  actual  possession  thereof  at  the 
date  of  the  passage  of  the  Act,  in  such  quantities,  and  upon 
such  terms  and  conditibns  as  the  Legislature  of  California 
should  prescribe,  except  such  parcels  as  should  be  set  apart 
by  order  of  the  city  for  public  use.  The  City  and  County 
of  San  Francisco  was  the  name  of  the  municipal  corporation 
which  was  the  successor  of  the  City  of  San  Francisco;  and 
on  the  fourteenth  day  of  January,  1868,  the  Board  of  Super- 
visors of  the  city  and  county  passed  what  was  called  Ordi- 
nance Number  Eight  Hundred,  which  provided  for  a  survey 
df  the  outside  lands,  and  for  laying  the  same  out  into  lots 
and  blocks,  and  establishing  public  parks,  cemeteries,  etc. 
When  any  land  in  the  possession  of  one  who  was  a  bene- 
ficiary under  the  Act  of  Congress,  ^ds  taken  for  any  public 
use  except  a  street,  the  same  was  to  be  appraised,  and,  to 
pay  the  owner  his  damages,  an  assessment  was  levied  on  the 
land  not  taken  for  public  use.  The  ordinance  also  provided 
that  the  *'  terms  and  conditions"  upon  which  the  city  would 
*®*^  part  with  its  interest  in  the  lands  to  the  possessors,  were 
the  payment  of  the  amount  assessed  upon  the  lands,  and  all 
taxes  which  had  been  assessed  thereon  during  the  five  fiscal 
years  preceding  the  year  beginning  July  1,  1866.  This 
assessment,  in  the  language  of  the  ordinance,  was  ''a  just 
and  equitable  assessment  of  the  value  of  the  lands  reserved, 
ratably  and  equitably  upon  and  to  each  piece  and  parcel  of 
land  delineated  upon  said  map,  according  to  the  appraised 
value  of  said  lands."  The  Legislature  of  California,  on  the 
twenty-seventh  of  March,  1868,  ratified  and  confirmed  this 
ordinance.  The  subsequent  Act  of  March  14,  1870,  made 
it  the  duty  of  the  Tax  Collector  to  collect  these  assessments. 
The  other  facts  are  stated  in  the  opinion. 
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Jarboe  dk  Harrison,  for  Appellant. 

The  plaintiff's  right  of  action,  if  he  has  any,  is  against 
the  City  of  San  Francisco,  and  not  against  the  defendant: 
Sadler  v.  Evans,  4t  Burr.  1986;  Bamford  v.  ShutUeioorth,  11 
Ad.  &  E.  926;  Stephens  v.  Bahcoch,  3  B.  &  Ad.  354. 

The  moneys  were  received  by  the  defendant  as  the  Tax 
Collector  of  the  City  and  County  of  San  Francisco,  and 
could  be  disposed  of  by  him  only  in  the  manner  provided 
by  statute. 

Section  seventy-eight  of  the  Consolidation  Act  (Stats. 
1856,  p.  169),  provides  that  "The  Tax  Collector,  upon  the 
final  settlement  to  be  made. by  him  as  such  Tax  Collector, 
according  to  the  requirements  of  the  law,  shall  be  charged 
with,  and  shall  pay  into  the  hands  of  the  Treasurer,  the  full 
amount  of  all  taxes  by  him  collected,  and  not  previously 
})aid  over,  without  any  deduction  of  commissions,  fees,  or 
otherwise." 

After  the  plaintiff  had  paid  the  money  into  the  coffers 
of  the  city  he  could  reclaim  it  only  through  the  action  of 
the  city,  L  e.,  by  an  order  from  the  Board  of  Supervisors 
upon  the  City  Treasurer. 

(4W)  rpjj^  ijj^^  Collector  has  no  authority  whatever  to  pay 
out  the  money  received  by  him,  except  to  the  Treasurer 
of  the  city,  and  any  i5ayment  that  he  might  make  would 
not  be  recognized  as  sufficient  to  exonerate  him  from  lia* 
bility  for  the  amount. 

The  payment  having  been  made  by  the  plaintiff  volun- 
tarily, and  with  a  full  knowledge  of  all  the  facts  under  which 
it  was  made,  he  cannot  recover  it  back. 

'*  The  rule  is  well  settled  that  moneys  voluntarily  paid  on 
a  claim  of  right,  with  full  knowledge  of  the  facts,  cannot  be 
recovered  back  merely  because  the  party,  at  the  time  of 
payment,  was  ignorant  of  or  mistook, the  law  as  to  his  lia* 
bility:"  Brummagim  v.  TiUinghast,  18  Cal.  270. 

In  that  case  it  was  held  that  the  plaintiff  could  not  re* 
cover  back  the  moneys  paid  as  taxes  for  stamps,  which  were 
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illegally  required,  and  for  which  he  was  under  no  liability 
to  pay. 

''If  the  plaintiffs  knew  the  act  to  be  unconstitutional, 
then  the  case  is  only  an  attempt  to  recover  an  illegal  de- 
mand voluntarily  paid,  knowing  it  to  be  illegal  at  the  time, 
and  is  not,  of  course,  entitled  to  any  consideration:*'  Garri- 
eon  V.  TiUinghaat,  18  Cal.  407. 

N.  Bennett,  for  Bespondent. 

The  law  imposed  upon  the  defendant,  under  the  descnptio 
personce  of  Tax  Collector  of  the  City  and  County  of  San 
Francisco,  the  duty  of  collecting  the  assessment,  and  of 
paying  it  over  to  those  persons  whose  lands  had  been  taken 
for  public  use.  The  city  had  nothing  to  do  with  the  col- 
lection of  this  assessment,  or  of  paying  for  the  lands  taken 
for  public  use. 

By  the  provisions  of  this  Act  of  1870,  a  party  having 
possession  of  a  tract  of  outside  lands,  after  having  paid  to 
*^^  the  person  holding  the  office  of  Tax  Collector  all  the  as- 
sessments and  taxes  levied  upon  it,  could  petition  the  Board 
of  Supervisors  for  a  deed  to  the  land.  Bat  before  the  city's 
award  or  deed  was  made,  a  third  party,  who  claimed  the 
»ame  land,  could  protest  against  the  issuance  of  the  deed 
to  the  first  party,  after  paying  to  the  Tax  Collector  the  as- 
sessments and  taxes  levied  as  aforesaid  upon  said  land,  the 
portion  so  claimed  by  the  party  protesting,  and  producing 
the  Tax  Collector's  receipt  therefor,  and  a  copy  of  his 
complaint  to  the  Board  of  Supervisors.  Thus  the  Tax  Col- 
lector became  a  simple  trustee  or  depositary  for  such  du- 
plicate payment  till  the  termination  of  the  suit  pending,  or 
until  the  party  protesting  was  permitted  by  the  Board  of 
Supervisors  to  withdraw  his  protest,  etc.,  and  the  award 
and  deed  had  been  made  to  another. 

The  defendant  is  sued  and  liable  in  his  individual  capac- 
ity, and  not  as  Tax  Collector. 

The  defendant  does  not  hold  this  money  in  virtue  of  his 
office  as  Tax  Collector.  Neither  he  nor  his  sureties  are 
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liable  on  Iiis  official  bond  as  Tax  Collector.  The  defendant 
holds  the  money  in  his  individual  character.  He  received 
it  as  such,  and  detains  it  as  such :  People  y.  Roll^  38  Gal. 
76;  People  v.  Love,  25  Gal.  520;  People  v.  Edward,  9  Gal. 
286;  Lathop  v.  BriUon,  30  Gal.  680. 

The  money  sought  to  be  recovered  from  the  defendant  is 
not  held  by  him  as  taxes  or  assessments  levied  for  State  or 
municipal  purposes,  nor  was  delivered  to  him  as  such;  but 
the  same  came  into  his  hands  in  compliance  with  and  in 
performance  of  the  rules  and  regulations  prescribed  by  the 
Legislature,  in  pursuance  of  the  Act  of  Gongress  which 
authorized  the  Legislature  to  appoint  the  terms  and  condi- 
tions upon  which  the  land  should  pass  to  and  be  held  by 
the  occupants  thereof,  on  the  eighth  of  March,  1866:  See 
Act  of  Legislature  of  March  27,  1868,  Stats.  1868,  p.  379, 
adopting  Order  Eight  Huifdred;  and  Act  of  1870,  Stats. 
•«•>  1869-70,  which  enacted  into  a  law  Order  Eight  Hun- 
dred and  Sixty-six. 

The  plaintiff  could  not  maintain  an  action  against  the 
city  for  this  money- 
No  action  against  the  city  for  the  money  could  be  main- 
tained by  the  plaintiff,  for  the  city  never  received  the  money 
and  has  never  had  any  control  over  it;  so  that  Mr.  Austin 
was  right  in  saying,  when  the  demand  was  made  upon  him 
and  he  was  informed  of  the  action  of  the  Board  of  Super- 
visors, 'Hhat  lie  had  a  right  to  hold  the  said  moneys  both  as 
against  the  said  Board  of  Supervisors  and  the  said  Bandall, 
and  that  he  was  not  subject  to  the  Board  of  Supervisors  in 
the  premises." 

And  it  is  evident  that  he  knew  that  the  city  has  nothing 
to  do  with  this  money,  for,  if  it  belonged  to  the  city,  it 
would  have  been  the  duty  of  Mr.  Austin  to  have  paid  over, 
long  ago,  to  the  Gity  Treasury  this  money  which  has  already 
been  in  his  possession  over  two  years;  and  his  failure  so  to 
do  would  have  made  him  liable  criminally. 
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By  the  Court,  Cbockett,  J. : 

Order  Number  Eight  Hundred  of  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco,  which  was 
afterwards  ratified  by  the  Act  of  the  Legislature  of  March 
27,  1868  (Stats.  1867-8,  p.  379),  prescribed  as  one  of  the 
conditions  on  which  any  person  should  be  entitled  to  the 
benefit  of  the  Act  of  Congress  of  March  8,  1866  (14  Stats. 
at  Large,  p.  4) ,  the  payment  by  the  claimant  of  certain  taxes 
and  assessments  on  the  lands  claimed.  But  no  provision  was 
made  for  a  conveyance  to  the  claimant  of  the  legal  title  in 
such  form  that  it  could  be  made  a  matter  of  record.  The 
Act  of  March  14,  1870,  (Stats.  1869-70,  p.  353),  was  in- 
tended to  remedy  this  defect;  and  prescribed  the  method  of 
*••'  proceeding,  by  which  the  claimant  may  obtain  a  convey- 
ance in  due  form,  from  the  city  and  county. 

By  the  terms  of  the  Act,  the  claimant  is  required  to  pre- 
sent to  the  Board  of  Supervisors  a  petition  stating,  amongst 
other  matters,  that  he  has  paid  to  the  Tax  Collector  the  taxes 
and  assessments  on  the  land  already  referred  to,  and  if  the 
Board,  on  bearing  the  petition  and  proofs,  is  satisfied  that 
the  claimant  is  entitled  to  the  land,  it  shall  enter  an  order 
awarding  it  to  him.  The  Board  is  then  to  publish  a  notice 
of  the  award;  after  the  due  publication  of  which  the  Mayor 
is  authorized  to  execute  a  conveyance  to  the  plaintiff;  *^pro^ 
videdy  however  J  that  in  case  a  suit  shall  be  pending  between 
the  petitioner  and  some  third  person,  involving  the  right  of 
possession  of  the  tract,  or  some  portion  thereof,  petitioned 
for,  and  such  third  person  shall  file  with  the  Clerk  of  the 
Board  of  Supervisors  a  copy  of  the  complaint  filed  in  said 
action  before  the  deed  shall  have  been  executed  and  deliv- 
ered to  the  petitioner,  and  also  competent  proof  that  such 
third  person,  or  the  person  through  whom  they  claim  or 
derive  possession,  has  paid  the  taxes  and  assessments  men- 
tioned in  the  first  section  of  this  Act;  then,  and  in  that  case, 
the  deed  shall  be  withheld  until  such  suit  shall  be  finally 
determined,  and  there  shall  thereafter  be  executed  a  deed 
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of  conveyance  of  so  much  of  the  tract  of  laud  as  shall  be 
involved  in  the  said  suit  to  the  party  in  whose  favor  the  said 
suit  shall  be  finally  determined  as  aforesaid." 

It  appears  from  the  agreed  statement  of  facts  in  this  case, 
that  on  the  twenty-first  of  April,  1870,  Winters  and  others 
paid  to  the  Tax  Collector  all  the  taxes  and  assessments  on 
certain  lands,  in  conformity  with  the  foregoing  require- 
ments, and  presented  their  petition  in  due  form  to  the  Board 
of  Supervisors,  asking  that  said  lands  be  awarded  to  them; 
that  the  Board  proceeded  to  act  on  the  petition,  and  before 
a  deed  was  executed  and  delivered  to  the  petitioners  the 
plaintiff  in  this  action  on  the  sixth  day  of  May,  1870,  paid 
^«*>  to  the  Tax  Collector,  in  due  form,  all  the  taxes  and 
.  assessments  on  a  portion  of  the  same  land,  and  took  his  re- 
ceipt therefor;  that  the  plaintiff  thereupon  filed  with  the 
Clerk  of  the  Board  a  copy  of  the  complaint  in  an  action 
then  pending,  in  which  the  present  plaintiff  was  plain ti£[ 
and  said  Winters  and  others  were  defendants,  involving  the 
right  of  possession  of  said  lands,  and  also  filed  competent 
proof  that  he  had  paid  the  taxes  as  above  stated,  and  pro* 
tested  against  the  execution  of  a  conveyance  to  Winters  and 
others;  that  in  September,  1871,  the  plaintiffs  presented  a 
petition  to  the  Board  asking  leave  to  withdraw  the  protest 
and  proofs,  and  the  moneys  he  had  paid  for  taxes  and 
assessments.  The  petition  was  referred  to  the  Committee 
on  Outside  Lands,  which  made  a  report  recommending  that 
the  prayer  of  the  petition  be  granted,  which  report  was  ap- 
proved and  adopted,  and  thereupon  the  Clerk  was  directed 
to  return  to  the  plaintiff  the  protest  and  Tax  CoUector^a 
receipts,  which  was  done.  The  plaintiff  then  offered  to 
surrender  the  receipts  to  the  Tax  Collector,  and  informed 
him  of  the  action  of  the  Board,  and  demanded  a  return  and 
repayment  of  the  money  paid  by  the  plaintiff  for  taxes  and 
assessments.  This  demand  was  refused,  the  Tax  Collector, 
"claiming  that  he  had  a  right  to  hold  the  said  moneys  both 
as  against  the  said  Board  of  Supervisors  and  the  said  Ban- 
es 
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dall — that  he  was  not  subject  to  the  Board  of  Supervisors 
iu  the  premises." 

After  the  protest  and  proofs  were  withdrawn  by  the 
plaintiff,  the  Mayor  conveyed  the  land  to  Winters  and 
others,  and  this  action  is  brought  to  recover  from  the  Tax 
Collector  the  moneys  paid  to  him  by  the  plaintiff  for  taxes 
and  assessments. 

A  judgment  was  entered  for  the  plaintiff,  from  which  the 
defendant  appeals. 

It  is  very  evident  that  neither  the  Board  of  Supervisors 
Bor  the  Legislature  contemplated  the  collection  of  the  taxes 
and  assessmeuts  twice  on  the  same  land;  and  it  is  equally 
•••^  clear  that  they  were  intended  to  be  paid  by  the  person 
or  his  predecessor  in  interest  who  was  in  possession  March 
8,  1866,  or  had  been  wrongfully  deprived  of  the  possession 
and  was  entitled  to  recover  it :  Dupont  v.  Baratow,  45  Cal. 
446.  The  proviso  in  the  third  section  of  the  Act  of  March 
14,  1870,  which  we  have  quoted,  was  intended  to  cover  a 
case  in  which  there  was  a  pending  controversy  in  the  Courts 
in  respect  to  the  right  of  possession,  and  makes  it  the  duty 
of  the  Supervisors  to  award  the  title  in  favor  of  the  success- 
ful party  to  the  action. 

But,  inasmuch  as  it  waj3  doubtful  which  of  them  would 
tiltimately  prevail,  and  as  tbe  taxes  and  assessments  would 
be  rightfully  due  from  the  successful  party,  and  not  from 
his  adversary,  the  statute  provides  that  each  of  them  shall 
pay  the  taxes  and  assessments  pending  the  litigation,  in 
order  that  the  title  may  be  awarded  to  the  proper  party 
vrhen  the  litigation  is  ended.  Practically  it  is  a  mere  de- 
posit of  the  taxes  and  assessment  by  each  to  await  the 
result  of  the  controversy  in  the  Courts,  and  though  it  is  not 
expressly  provided  that  the  unsuccessful  party  may  with- 
draw his  deposit,  we  have  not  the  least  doubt  that  such 
was  the  intention  of  the  Legislature.  It  could  not  have 
been  intended  that  the  taxes  and  assessments  should  be 
twice  paid,  as  we  think  is  perfectly  apparent  from  the  whole 
scope  and  spirit  of  the  Act. 
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When  it  appeared  from  the  record  of  the  proceedings  of 
the  Board,  that  the  controversy  was  ended,  the  unsuccess- 
ful party  was  entitled  to  withdraw  his  deposit.  If  the  con- 
sent of  the  Board  was  necessary  before  he  could  withdraw 
the  money,  the  plaintiff  in  this  case  obtained  it.  His  peti- 
tion to  that  effect  was  granted,  and  the  Clerk  was  directed 
to  leturn  his  papers,  including  the  Tax  Collector's  receipts. 

This  was  a  sufficient  authority  to  the  defendant  to  refund 
the  money,  and  would  have  protected  him  from  further  re- 
sponsil^ility. 

(88)  r£^Q  ^^Yq  that  voluntary  payments  cannot  be  recovered 
back  has  no  application  to  the  case,  nor  is  there  any  force 
in  the  argument  that  the  action  should  have  been  brought 
against  the  city  and  county  instead  of  the  Tax  Collector. 
The  money  has  never  been  in  the  treasury  of  the  city  and 
county;  and  if  it  was  incumbent  on  the  Tax  Collector  to 
place  it  there,  he  has  not  done  so;  and  if  it  be  assumed 
that  it  was  his  duty  to  pay  it  into  the  treasury — a  point  on 
which  we  express  noopinion-^he  is  nevertheless  responsible 
to  the  rightful  owner,  so  long  as  he  improperly  retains  the 
money  in  his  hands.  He  will  not  be  allowed  to  s^t  up  that 
which  would  be  a  breach  of  his  official  duty  as  a  defense 
against  an  action  by  the  rightful  owner  of  the  fund. 

Judgment  affirmed. 


[No.  3,709.] 

SANTA  BARBAEA  LIVE  STOCK  AND  FAEMING 
COMPANY  V.  THOMPSON  AND  HALL. 

Opening  default. — If  there  are  two  defendants,  and  one  of  them  is  not  a 
real  party  in  interest,  and  relies  on  the  promise  of  the  other  to  defend  the 
action,  and  for  that  reason  is  defaulted,  it  is  not  an  abuse  of  discretion  for 
the  Court  to  open  the  default  as  to  him. 

Appeal  from  the  District  Court  of  the  Twentieth  Judicial 
District,  County  of  Santa  Clara. 
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In  June,  1872,  the  plaintiflfa  commenced  an  action  to  re- 
cover a  sum  of  money  alleged  to  be  due  for  pasturing  stock. 
Summons  was  served  on  defendant  Thompson,  July  29tb, 
1872,  and  on  defendant  Hall,  September  4tL,  in  Santa  Clara 
County.  At  the  instance  of  Thompson,  the  defendants  were 
allowed  until  November  15th  in  which  to  answer  or  move 
for  a  change  of  venue.  They  did  not,  however,  avail  them- 
selves of  the  piivilege,  and  the  plaintiff  took  judgment 
^*^  against  them  by  default.  On  the  10th  of  December, 
they  gave  notice  of  a  motion  to  open  the  default,  ahd  Hall 
filed  his  affidavit,  stating  that  he  was  not  connected,  di- 
rectly or  indirectly,  with  the  subject-mat^'er  of  the  suit,  and 
that  he  had  relied  upon  the  promises  of  Thompson,  the 
real  party  in  interest,  to  see  him  harmless  in  the  litigation. 
Thompson  made  no  showing  to  excuse  his  failure  to  answer. 
The  Court  made  an  order  opening  the  default  as  to  both  the 
defendants,  and  the  plaintiffs  appealed. 

E.  J.  &  J.  H.  Moor,  S.  L.  Cutter^  and  Moor^  Laine  &  Leib, 
for  Appellants. 

Bodley  d  Baiikin,  for  Bespondents. 

By  the  Court: 

We  think  the  Court  below  erred  in  opening  the  default 
against  the  defendant  Thompson.  There  was  no  showing 
on  his  behalf  to  excuse  his  failure  to  answer,  and,  so  far  as 
appears  from  this  record,  there  was  no  reason  why  the  de- 
fault against  him  should  be  set  aside.  But  in  respect  to  the 
defendant  Hall,  we  cannot  say,  upon  the  facts  disclosed  by 
his  affidavit,  that  the  Court  abased  its  discretion  in  opening 
the  defii^ult  and  permitting  him  to  answer. 

On  the  question  of  diligence,  the  showing  was  not  en- 
tirely satisfactory,  but  was  not  so  fatally  defective  as  to 
justify  the  conclusion  that  the  Court  below  abused  its  dis- 
cretion in  opening  the  default. 

Order  reversed  as  to  the  defendant  Thompson,  and  affirm- 
ed as  to  the  defendant  Hall. 
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[No.  3,419.] 

iw  THE  PEOPLE  v.  CRENSHAW  et  al. 

[kdictuent  A3  AccESSOBT  BEFORE  THE  Fact. — An  indictment,  charging  a 
person  as  an  accessory  before  the  fact  to  the  crime  of  murder,  must  aX- 
lego  the  death  of  the  person  assaulted  and  that  the  crime  of  murder  was 
committed. 

Appeal  from  the  District  Court  of  the  SeventeeDth  Judi< 
cial  District,  County  of  Los  Angeles. 

The  defendant  Crenshaw  and  six  others  were  convicted 
as  accessories  before  the  fact  in  the  murder  of  Chee  Long 
Tong,  and  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion. 

Kewen  dk  Howard  and  OanaM  dk  McDanid^  for  Appellants. 
O.  A.  Blanchardy  for  Respondents. 

By  the  Coubt: 

The  indictment  in  this  is  fatally  defective  in  that  it  fails 
to  allege  that  Chee  Long  Tong  was  murdered.  The  charge 
attempted  against  the  defendants  is  that  they  were  accessor 
ties  before  the  fact  to  the  crime  of  murder.  It  is  alleged 
that  the  defendants  did  stand  by,  aid,  abet,  assist,  advise, 
counsel,  and  encourage  one  John  Doe  and  one  Richard  Roo 
to  feloniously,  unlawfully,  wilfully,  deliberately,  premedi- 
tatedly,  and  of  their  malice  aforethought,  one  Chee  Long 
Tong  to  kill  and  murder.  Admitting  that  the  defendants 
did  all  tliese  things,  still  it  does  not  follow  by  necessary  le- 
gal conclusion  that  after  all  any  person  was  actually  mur- 
dered. It  is  the  settled  rule  of  criminal  pleading  that  in  an 
indictment  against  a  person  intended  to  be  charged  as  an 
accessory  before  the  fact  in  the  crime  of  murder,  every  alle- 
^••^  gation  is  necessary  which  would  be  necessary  had  the 
indictment  been  against  the  principal  felons  themselves. 

Unless  therefore,  it  can  be  maintained  that  an  indictment 
against  a  principal  for  the  crime  of  murder  would  be  suffi- 

72 


Digitized  by  CjOOQ IC 


April,  1873.]      Hmmelmann  v,  Haskell.  67 

•* — - — ' 

Argameot  for  Bespondent. 

cient,  even  though  it  did  not  appear  that  the  death  of  the 
party  assaulted  had  ensued,  it  is  difficult  to  see  how  tbe  in- 
dictment here  is  to  be  sustained.  The  authorities  are  uni- 
form that  in  either  case  it  is  indispensable  that  it  appear  by 
the  indictment  that  death  has  resulted  from  the  assault  and 
wounding  charged. 
Judgment  reversed  and  remittitur  to  issue  forthwith. 


[No.  3,653.] 

A.  HIMMELMANN  v.  G.  W.  HASKELL. 

Complaint  in  Action  to  Recover  Street  Assessment.— In  a  complaint 
to  recover  an  assessment  for  improving  a  street  in  San  Francisco,  it  is  suffi- 
cient to  aver  that  notice  of  the  award  of  the  contract  to  the  contractor, 
and  the  particulars  thereof,  was  published  for  five  days,  without  alleging 
that  the  Board  of  Supervisora  passed  a  resolution  directing  notice  of  the 
award,  etc.,  to  be  published. 

AppEi^L  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

Action  to  recover  an  assessment  for  improving  a  street  in 
San  Francisco.  The  defendant  demurred  to  the  complaint. 
The  Court  below  sustained  the  demuiTer,  and  the  plaintiff, 
declining  to  amend,  final  judgment  was  rendered  for  the 
defendant.     The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

J.  C.  Bates,  for  Appellant. 

The  allegation  is  as  full  as  is  required  in  Dyer  v.  North, 
44Cal.  157. 

^    M.  G.  Cobb,  for  Respondent. 

The  averment  is,  "That  afterwards,  to  wit:  on  the  12th 
day  of  July,  1865,  due  notice  of  said  award  to  said  John 
Henry,  and  the  particulars  thereof,  was  published,"  etc. 

The  averment  should  be,  "That  afterwards,  to  wit:  on 
the  12th  day  of  July,  1865,  the  said  Board  duly  passed  a 
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resolation  directiug  a  notice  of  the  resolation  of  award,  and 
ibe  particnlars  thereof,  to  be  pnblisbed,  etc. ;  and  a  notice  of 
naid  resolation,  aud  tbe  pariicobirs  tbereof,  was  published,*' 
etc:  Shepard  y.  Cdtoa,  44  Cal.  628. 

By  the  Coubt: 

The  allegation  in  the  complaint,  to  which  objection  is 
taken  under  the  general  demurrer,  is  as  follows:  ''That  af- 
terwards, to  wit:  on  the  12tb  day  of  July,  1865,  due  notice 
of  said  award  to  said  John  Henry,  and  of  the  particulars 
thereof,  was  published,  and  thereafter  continued  in  the 
aforesaid  newspaper  for  five  successive  days  thereafter 
(Sundays  excepted)."  Upon  the  authority  of  Dyer  v.  North, 
44  Cal.  157,  we  hold  this  allegation  to  bo  sufficient.  The 
question  as  to  the  evidence  which  will  be  required  to  sus 
tain  the  allegation — whether  it  must  be  shown  that  the 
Board  ordered  the  award  to  be  published — ^is  not  involved 
in  this  point. 

Judgment  reversed  and  order  remanded,  with  directions 
to  overrule  the  demurrer  to  the  complaint. 


[No.  3,722.] 

<•>    WILLIAM.  J.  BICHAKDSON  v  SOLOMON  HEY. 
DENFELDT. 

Impbovino  a  Street  rw  San  Francisco.— The  place  where  work  is  to  bo 
done  in  improving  a  street  in  San  Francisco,  most  be  determined  by  tho 
judgment  of  the  Board  of  Supervisors  in  the  resolution  of  intention. 
The  Board  cannot  leave  the  selection  of  the  place  where  work  is  to  bo 
performed  between  any  two  points  to  the  Superintendent  of  Streets,  or 
any  other  person. 

Appeal  from  tbe  District  Court,  Third  Judicial  District, 
Citj  and  County  of  Sun  Francisco. 

Action  to  collect  an  assessment  levied  ou  lots  for  improv* 
iug  a  street  iu  San  Francisco.  The  proceedings  for  the  con- 
struction of  the  sidewalks,  as  mentioned  in  the  opinion, 
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were  taken  under  the  provisions  of  an  Act,  approved  April 
1st,  1872,  entitled  **An  Act  repealing  Article  IV  of  an  Act 
entitled,"  etc:  See  Laws  1871-2,  804.  The  resolution  of 
intention  to  do  the  work  is  given  in  the  opinion.  Under  the 
resolution  the  Superintendent  of  Streets  let  the  contract. 
The  defendant  demurred  to  the  complaint;  the  demurrer  was 
sustained,  and  the  plaintiff  declining  to  amend,  final  judg- 
ment was  rendered  in  favor  of  the  defendant. 
The  plaintiff  appealed. 

Parlcer  dk  Boche,  for  Appellant. 

In  this  case  it  is  agreed  that  the  only  point  to  be  deter- 
mined by  this  Court  is,  as  to  the  legal  effect  of  the  words 
"where  necessary;"  whether  the  qualification  of  the  order 
by  the  use  of  the  words  "where  necessary,"  was  fatal  to  the 
validity  of  the  order.  The  defendant  contends  that  it 
amounts  to  a  delegation  of  power  to  the  Superintendent,  or 
leaves  it  to  the  Superintendent  to  determine  what  those  ne- 
cessities are,  instead  of  determining  them  by  the  order  it- 
self.    This  is  the  whole  question. 

(«•)  Ti^e  point  is  not,  as  it  appears  to  us,  as  to  delegation 
of  power,  but  rather  is  the  resolution  void  for  indefiniteness. 
As  a  declaration  of  power  the  Board  have  said  that  the  side- 
walks shall  be  reconstructed,  where  necessary,  between  cer- 
tain points.  If  they  had  said  they  were  to  be  reconstructed 
between  certain  points,  without  those  qualifying  words, 
certainly  they  would  not  be  reconstructed  where  it  was  not 
necessary,  and  a  limitation  to  that  effect  in  the  contract 
would  be  regular.  Such  limitation  is  in  the  interest  of  the 
property  owners  and  of  justice,  and  the  Supreme  Court  held 
that  it  was  not  even  an  irregularity;  that  it  was  only  what 
the  resolution  of  intention  meant:  Emery  y.  S.  F.  Gas  Co., 
28Cal.  377,  378. 

Jf.  K.  Moore  and  D.  H.  IFhiltemore,  for  Respondent. 

The  notice  is  not  a  determination  by  the  Board  of  Super^ 
visors  of  what  is  to  be  done.     It  is  void  for  indefiniteness, 
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or  as  an  attempted  delegation  of  power:  DoiKjlierty  v. 
Hiiclicock,  35  Cal.  526.  The  contractor  who  goes  upon  tlio 
street  is  responsible  to  no  one,  and  is  gaided  and  controlled 
in  the  amount  of  work  he  does,  alone  by  the  desire  to  make 
money  out  of  the  property  owners.  Wisely  or  unwisely, 
the  street  law  (Stats.  1872,  Sec.  p.  801,)  has  left  the  power 
in  the  Board  alone,  Ua  lex  scripla  eat,  and  the  authorities  we 
shall  cite  will  clearly  bear  us  out  in  the  assertion  that  no 
case  will  be  found,  and  no  reason  can  be  given,  to  uphold 
so  loose  a  proceeding:  Thompson  y,  Schemerlioi'ii,  6  N.  T. 
92;  SL  Louis  v.  Clemens^  43  Mo.  .354;  Buggies  v.  Collier,  43 
Mo.  355. 

By  the  Coubt: 

The  description  of  the  work  to  be  performed  is  "con- 
structing sidewalks  on  Broadway  street  from  the  westerly 
line  of  Yan  Ness  Avenue  to  the  easterly  line  of  Octavia 
<^^  street,  wliere  necessary.  It  is  indispensable  that  the 
work  to  be  done  should  be  determined  by  the  judgment  of 
the  board,  and  neither  the  judgment  of  the  Superintendent 
nor  that  of  any  other  person  can  be  substituted.  The  case 
in  this  respect,  is  plainly  distinguishable  from  a  resolution 
of  intention  to  order  work  to  be  done  ^'except  where  done.^^ 

Judgment  affirmed. 


[No.  3,732.] 

ADAM  METER  v.  COLEMAN  TULLT,  EDWARD  DUIU 
KIN,  AND  WILLIAM  M.  PIERSON. 

When  Judgment  Ouoht  not  to  be  Enforced. — If  a  judgment  is  rendered 

in  favor  of  one  person  in  trust  for  others  upon  claims  assigned  to  him  by 

such  other  persons,  without  consideration »  and  the  beneficial  owners  of  the 

judgment  acknowledge  satisfaction  of  the  judgment,  the  trustee,  if  insol- 

I  vent,  ought  not  to  enforce  collection  of  the  judgment  by  execution,  even 

I  if  the  beneficiaries  have  not  been  paid.     The  same  is  the  rule  with  regard 

j         to  an  assignee  of  the  judgment,  if  he  took  the  assignment  with  notice 

of  the  rights  of  the  beneficial  owners. 
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Enjoinikq  Jcdgment. — If  a  person  in  whose  favor  a  money  judgment  ia 
rendered  in  trust  for  others  undertakes  to  enforce  it  by  execution,  after 
the  beneficial  owners  have  acknowledged  satisfaction  of  it,  equity  will 
restrain  the  collection  of  the  judgment,  even  if  the  beneficial  owners 
have  not  been  paid. 

Appeal  from  tbe  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

Tbe  complaint  alleged  that  the  j)laintiflf,  in  July,  1863, 
owed  TuUy  &  Durkin  one  hundred  and  ninty-nine  dollars 
and  thirty-eight  cents;  Kats,  three  hundred  and  eighty  dol- 
lars; and  Morrison  &  Bryant,  one  hundred  and  eighty-eight 
dollars;  and  that,  being  in  embarrassed  circumstances,  it 
was  agreed  between  himself  and  his  creditors,  that  Kats  and 
Morrison  &  Bryant  should  assign,  without  consideration,  to 
Tully  &  Durkin,  their  claims  in  trust  to  have  the  same, 
with  the  claim  of  Tully  &  Durkin,  put  into  a  judgment  for 
^''^^  the  use  of  each  creditor,  according  to  his  interest;  that 
the  assignment  was  made,  and  the  plaintifif,  on  the  8th  day 
of  July,  1863,  confessed  judgment  in  favor  of  Tully  &  Dur- 
kin for  seven  hundred  and  sixty-seven  dollars  and  thirty- 
eight  cents;  that  execution  was  issued,  and  July  20th,  1863, 
the  Sheriflf  returned  the  execution,  having  made  two  hundred 
and  fifty-three  dollars  and  twenty-five  cents  on  the  same  over 
costs;  that  Tully  and  Durkin  sued  the  judgment,  and  De- 
cember 6th,  1872,  recovered  judgment  for  one  thousand  two 
hundred  and  twelve  dollars;  and  that  December  thirteenth, 
thereafter,  the  plaintifif  paid  defendant  Pierson,  who  was  the 
attorney  for  Tully  &  Durkin,  three  hundred  dollars  on  the 
judgment;  that  neither  Tully  &  Durkin  or  Pierson  had  paid 
any  of  the  money  received  on  the  judgment  to  Kats  or  Mor- 
rison &  Bryant;  that  Tully  &  Durkin  had  issued  an  execution 
on  the  judgment,  and  the  Sheriff  had  levied  on  the  plaint- 
iff's personal  property,  and  was  about  to  sell  it,  and  that 
defendant  Pierson  claimed  an  interest  in  the  judgment  by 
assignment;  that  since  the  last  judgment  was  recovered  Mor- 
rison &  Bryant  and  Kats  had  acknowledged  and  filed  in  the 
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Clerk's  office  satisfaction  iu  full  of  tbeir  interests  in  the 
judgment;  that  the  plaintiff  bad  moved  in  the  Court  for  au 
order  declaring  the  judgment  satisfied,  and,  on  the  motion, 
an  issue  of  fact  had  been  raised  between  the  said  trustee  and 
ceslnis  qtie  trnal,  and  the  Court  denied  the  order,  leaving  the 
plaintiff  to  his  remedy  in  equity;  that  Pierson,  if  he  had  any 
interest  iu  the  judgment,  received  it  with  full  knowledge  of 
the  existence  of  the  trust,  and  that  Tully  &  Durkin  were  in- 
solvent. There  was  a  prayer  for  au  injunction  restraining 
the  collection  of  the  judgment. 

The  defendants  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  Court  below  granted  a  preliminary  injunction,  but  af- 
terwards dissolved  the  same  and  sustained  the  demurrer, 
*^^  and  the  plaintiff  declining  to  amend,  final  judgment 
was  rendered  for  tbe  defendants. 

The  plaintiff  appealed  from  the  order  dissolving  the  in- 
junction and  from  the  judgment. 

P.  li.  Ladd,  for  Appellant. 

The  ceduia  que  b'ust  had  a  right  to  satisfy  the  judgment: 
Hdbbs  V.  Duff,  23  Cal.  597.  A  motion  to  satisfy  the  judg- 
ment had  been  denied,  and  our  remedy  at  law  having  been 
exhausted  this  suit  became  a  necessity.  Pierson  coidd  ac- 
quire no  lien  on  the  judgment  as  against  the  ceatuis  que  trust: 
Bussel  V.  Contoay,  11  Cal.  103. 

Gallagher  &  Pierson,  for  Hespondent. 

There  is  no  allegation  in  the  bill  of  complaint  that  the 
plaintiff  has  paid  tbe  amount  of  the  judgment,  execution  of 
which  is  sought  to  be  enjoined:  Logan  V.  HUlegass,  15 
Cal.  200. 

Plaintiff  must  allege  facts,  not  evidence.  An  allegition 
that  plaintiff  has  a  receipt  in  full  from  the  beneficial  owners 
of  the  judgment,  is  not  an  allegation  of  the  fact  of  payment, 
but  simply  the  evidence  of  payment,  and  is  not  snflScieut. 

There  is  no  allegation  of  the  insolvency  of  defendant  Pier- 
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Bon,  although  it  appears  by  the  bill  that  he  has  au  interest 
in  the  judgment,  by  reason  of  au  assignment  thereof.  It 
therefore  appears  upon  the  face  of  the  bill  that  plaintiff  has 
an  adequate  and  complete  remedy  at  law,  and  equity  will 
not  interfere:  Gregoiij  v.  Hay,  3  Cal.  332;  Burnett  v.  White- 
Bides,  13  Cul.  156;  Waldron  v.  Marsh,  5  Cal.  IW;  Sanches  v. 
Carriaga,  31  Cal.  170. 

By  the  Coubt: 

It  is  a  matter  of  no  concern  to  the  defendants  whether  the 
beneficial  owners  of  the  judgment  have  been  actually  paid 
^''*^  the  amount  of  their  respective  interests  therein  or  not. 
If  they  have  acknowledged  full  satisfaction  of  their  interests 
in  the  judgment  and  placed  their  acknowledgments  on  file 
in  the  Clerk's  oflSce,  the  defendants  will  thereby  be  fully 
protected  against  any  claim  to  be  hereafter  made  against 
them. 

Nor  was  it  necessary  to  aver  the  insolvency  of  the  defend- 
iint  Pierson.  Whatever  interest  he  has  in  the  judgment  was 
taken  by  assignment,  with  full  notice  of  the  rights  of  the 
beneficial  owners.  If  they  are  insolvent,  as  alleged,  the 
judgment  ought  not  to  be  collected,  even  though  Pierson, 
-who  claims  some  interest  in  it,  may  not  be  insolvent. 

The  allegations  of  the  complaint  being  true,  the  judgment 
ought  to  be  satisfied  of  record,  and  until  that  is  done  its  ex- 
ecution ought  to  be  restrained. 

The  judgment  and  order  dissolving  the  injunction  revers- 
ed and  cause  remanded,  with  directions  to  the  Court  below 
to  overrule  the  demurrer. 


[No.  3,717.  ] 
THOMAS  A.  SPEINGERv.  JAMES  J.  GEEEN. 

Power  of  Controller  Over  State  Printer's  Accounts.— The  Controller 
may  declino  to  audit  the  accounts  of  the  State  Printer,  even  after  they 
have  been  approved  by  the  Board  of  Examiners,  if  he  is  of  opinion  that 
the  work  has  not  been  correctly  computed,  or  that  it  contains  items 
which  are  not  a  legal  charge  against  the  State. 
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Application  to  the  Supreme  Court  for  writ  of  mandate  to- 
compel  the  Controller  to  draw  bis  warrants  on  the  State 
Treasurer  in  favor  of  the  petitioner  for  twenty-six  thousand 
three  hundred  and  86venty*one  dollars  and  ninety-one 
cents. 

The  petitioner  represented  that  he  had  presented  his  ac- 
counts for  materials  furnished,  and  work  done  as  State 
^4)  Printer  to  the  State  Board  of  Examiners,  and  that  upon 
the  report  of  the  Printing  Expert  the  Board  had  allowed 
the  accounts  to  the  amount  of  twenty-six  thousand  three 
hundred  and  seventy-one  dollars  and  ninety-one  cents; 
that  he  hud  applied  to  the  Controller  for  warrants  for 
the  sum  approved  by  the  Board,  and  that  the  Controller 
had  refused  to  draw  warrants  for  any  portion  of  the  de- 
mand; that  the  Legislature,  by  the  Act  of  April  1st,  1872, 
appropriated  one  hundred  and  twenty  thousand  dollars  for 
''printing,  paper,  and  official  advertisements"  for  the  two 
fiscal  years  ending  June  30th,  1874,  and  that  half  the  appro- 
priation remained  unexhausted.  The  respondent  in  his 
answer  set  out  that  he  had  allowed  claims  of  the  State 
Printer  to  the  amount  for  sixty  thousand  dollars— one  half 
the  appropriation;  that  the  State  Board  of  Equalization  had 
fixed  the  rate  of  taxation  for  the  twenty-fourth  fiscal  year  so 
as  to  raise  but  sixty  thousand  dollars  of  the  appropriation, 
and  that  if  compelled  to  draw  for  more  than  that  sum,  it 
would  deplete  the  fund  out  of  which  other  appropriations 
were  payable;  that  the  sum  allowed  by  the  Board  of  Exam- 
iners embraced  items  to  the  amount  of  about  four  thousand 
dollars  that  were  not  legal  charges  against  the  State;  and 
that  he  had  not  audited  the  account  because  he  was  not  sat- 
isfied that  the  work  charged  for  was  correctly  computed, 
properly  executed,  or  delivered. 

The  petitioner  held  the  office  of  State  Printer  for  the 
term  of  four  years,  commencing  on  the  4th  day  of  Decem- 
ber, 1871,  and  the  respondent  held  the  office  of  State  Con- 
troller for  the  same  term.     The  sessions  of  the  Legislature 
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were  biennial,  commencing  on  the  first  Monday  in  Decem- 
ber.    The  petition  was  filed  at  the  April  Term,  1873. 

T.  B,  McFarland,  for  Petitioner. 

1.  The  appropriation  of  one  hundred  and  twenty  thousand 
dollars  for  **paper,  printing,  and  official  advertisements," 
is  for  an  entire  term  of  two  years,  viz:  the  twenty-fourth  and 
^^  twenty-fifth  fiscal  years.  It  is  not  an  appropriation  of 
sixty  thousand  dollars  for  the  first  of  said  years,  and  sixty 
thousand  dollars  for  the  second:  Stats.  1871-2,  pp.  743- 
747.  There  is  no  Uw  authorizing  the  appropriation  to  be 
divided  between  the  two  years.  Former  statutes  pro- 
vided for  such  division,  either  in  whole  or  in  part,  but  the 
Legislature  of  1871-2,  ex  industria  refused  to  do  it:  Stats. 
1865-6,  p.  680  Sec.  6;  Stats.  1867-8,  p.  588,  Sec.  6;  Stats. 
1869-70,  p.  738,  Sec.  5.  There  no  question  in  this  case 
Buch  as  arose  in  Bedding  v.  BeU,  4  Cal.,  and  Stratton  v. 
Green,  about  an  "appropriation."  In  those  cases  there  was 
no  appropriation  at  all.  In  the  case  at  bar  there  was  an 
appropriation  of  one  hundred  and  twenty  thousand  dollars, 
and  sixty  thousand  dollars  of  it  is  ''unexhausted." 

2.  The  Board  of  Examiners  are  given  the  power  to  deter- 
mine when  the  State  Printer's  claims  are  correct,  after  hav- 
ing first  submitted  them  to  the  State  Printing  Expert;  and 
the  Controller  must  draw  his  warrants  for  the  amounts  found 
correct  by  said  Board.  The  law  concerning  and  controlling 
the  matter  is  found  in  the  statute  of  April  1st,  1872:  Stats. 
1871-2,  p.  871;  Political  Code,  sees.  679,  4478-4479;  Pier- 
pout  V.  Crotich,  10  Cal.  315.  The  general  rule  is  that  the 
Controller  must  draAv  his  warrants  for  claims  allowed  by 
the  Board  of  Examiners:  Political  Code,  sec.  601.  The 
law  was  the  same  before  the  adoption  of  the  Codes :  Hit- 
tell,  2673.  Under  the  old  law  which  required  the  State 
Printer's  accounts  to  be  passed  on  by  the  Controller,  vouch- 
ers, copies  of  the  work  done,  etc.,  had  to  be  presented  to 
the  Controller,  so  that  he  might  have  the  evidence  before 
him    upon  which    to  base   his   decision:     Hittell,    5648. 
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NothiDg  of  the  kind  is  required  now. .  These  evidences  are 
now  only  required  to  be  presented  to  the  Board  of  Examin< 
ers^  to  whom,  together  with  the  newly  created  officer,  the 
State  Printing  Expert,  the  final  determination  of  this  mat^ 
ter  is  clearly  left:  Political  code,  sec.  535. 

Edgerton  &  Harrison,  and  Creed  Haymcnd,  for  Respondent. 

^'•^  1.  The  appropriations  must  be  divided,  and  one  half 
assigned  to  each  fiscal  year,  or  the  finances  of  the  State  will 
be  disarranged.  The  Acts  (Stats.  1871-2,  p.  871,  and  Stats. 
1871-2,  p.  887),  must  be  construed  together:  Potter's  D war- 
ns on  Statutes  and  Constitutions,  189;  Rex  v.  LoxdaU,  1 
Burr.  447;  PaUerson  v.  Winn,  11  Wheat.  385;  Dubois  v.  Mc- 
Lean, 4  McLean's  B.  489;  Rodgera  v.  Bradshaio,  20  John. 
744;  McCarthy  y.  Orphan  Asylum,  9  Cow.  507;  WaieiiordA 
W.  S.  P.  Co.  V.  People,  9  Barb,  161;  McMnn  v.  Bliss,  31 
Cal.  122;  People  v.  B.  WluxrfCo,,  31  Cal.  240. 

2.  The  statute  relied  upon  by  the  petitioners  (Stats.  1871-2 
p.  871),  is  not  in  conflict  with  section  thirteen  of  the  statute 
of  May  1st,  1854  (Stats.  1854,  p.  36,)  but  was  intended  as  an 
additional  restriction  upon  the  payment  of  moneys  from  the 
public  treasury.  The  statutes  cited  are  not  in  conflict. 
There  is  no  repugnancy  between  their  provisions,  and  hence 
the  latter  does  not  repeal  the  former:  Scofieldy.  White,  7 
Cal.  400;  Crosby  v.  Patch,  18  Cal.  441.  If  the  Act  of  1871-2 
did  not  by  implication  repeal  section  thirteen  of  the  Act  of 
1854,  it  follows  that  it  would  not  amoant  to  a  repeal  by  im- 
plication of  section  five  hundred  and  thirty-six  of  the  Polit- 
ical Code. 

3.  Giving  to  the  Act  of  1871-2  all  the  force  claimed  for  it 
by  the  petitioner,  yet  it  does  not  avail  to  take  the  case  out 
of  the  general  rule,  which  requires  that  all  claims  must,  be- 
fore payment,  be  audited  by  the  Controller:  Political 
Code,  sec.  433,  sub.  10;  Redding  v.  Bell,  4  Cal.  333. 

4.  If  the  word  * 'Assessor/'  in  one  section  of  the  Consti- 
tution ex  vi  termini,  places  the  duties  of  that  officer  beyond 
the  legislative  control,  by  parity  of  reasoning   the  word 
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''Controller'"  in  another  section  must  Lave  like  effect:  State 
Constitution,  sec.  18,  art.  v;  Boaa  v.  WhUman,  6  Cal.  361. 

«^    By  the  Court: 

Section  fivo  hundred  and  thirty-six  of  the  Political  Code 
requires  the  Controller  of  State,  from  time  to  time,  to  draw 
his  warrants  on  the  Treasurer  for  such  sums  as  may  be  due 
the  State  Printer  for  public  printing  executed  by  him,  pay- 
able out  of  any  money  not  otherwise  appropriated.  "But 
he  must  audit  no  account,  unless  it  is  previously  approved 
by  the  Board  of  Examiners,  nor  then,  until  he  is  satisfied 
that  such  work  is  correctly  computed,  properly  executed 
and  delivered,  and  that  the  account  contains  nothing  but 
what  is' a  legal  charge  against  the  State  under  the  laws 
thereof." 

It  is  impossible  to  construe  this  provision  otherwise  than 
as  authorizing  the  Controller  to  decline  to  audit  the  accounts 
of  the  State  Printer,  even  after  they  have  been  approved 
by  the  Board  of  Examiners,  ''  until  he  is  satisfied  that  such 
work  is  correctly  computed,  properly  executed,  etc.,  *  *  * 
and  that  the  account  contains  nothing  but  what  is  a  legal 
charge  against  the  State."  This  language  is  too  explicit  to 
admit  of  any  reasonable  doubt.  The  reason  assigned  by  the 
Controller  for  refusing  to  audit  the  petitioner's  account  is, 
that  the  account  contains  items,  amounting  to  about  four 
thousand  dollars,  which  are  not  a  legal  charge  against  the 
State,  and  that  the  work  has  been  overcharged,  and  he  is 
not  satisfied  that  it  has  been  correctly  computed.  We  think 
this  is  a  sufficient  answer  to  the  petition,  and  that  the  stat- 
ute confers  upon  the  Controller  authority  to  decide  these 
questions,  even  after  the  account  has  been  approved  and 
allowed  by  the  Board  of  Examiners. 

Petition  dismissed,  and  application  for  mandamus  denied. 

83 


Digitized  by  VnOOQ IC 


V9  People  v.  Johnston.       [Sup.  Ct. 

opinion  of  the  Court. 


[No.  10,107.] 

(w      THE  PEOPLE  v.  WILLIAM  JOHNSTON. 

QUALIFIGATTONS  OF  A  JuROR  IN  A  CRIMINAL  Case. — The  point  to  be  deter- 
mined as  to  the  qualification  of  a  juror  in  a  criminal  case  is,  whether  at 
the  time  of  his  examination  he  has  an  unqualified  opinion  as  to  the  guilt 
or  innocence  of  the  accused,  and  not  what  might  be  the  state  of  his  mind 
after  hearing  the  evidence. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial 
District,  County  of  El  Dorado. 

The  defendant  was  convicted  of  murder  in  the  second  de- 
gree  and  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Jo  Hamilton,  for  Appellant,  argued  that  the  challenge  to 
the  juror  for  bias  should  have  been  allowed,  and  cited  Peo^ 
pie  V.  King,  28  Cal.  265;  and  sec.  347,  Cr.  Pr.  Act. 

John  L.  Love,  Aitomey-general,  for  Bespondent. 

By  the  Court: 

The  Court  below  erred  in  denying  the  defendant's  chal-» 
lenge  of  the  juror,  Charles  Bach,  for  implied  bias.  On  his 
examination  in  chief  the  juror  stated  that  when  the  homi^ 
cide  was  committed  he  was  the  operator  in  the  telegraph 
oflSce  at  Jackson,  near  which  place  the  homicide  occurred; 
that  he  learned  some  of  the  facts  attending  the  homicide 
from  dispatches  sent  and  received  through  the  office,  and 
also  heard  some  of  the  particulars  from  a  witness  for  the 
prosecution;  that  from  these  facts,  and  particularly  from 
what  he  had  learned  through  the  dispatches,  he  had  formed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused;  that 
it  was  a  "fixed  opinion,"  and  would  require  evidence  to  re- 
move it;  that  he  still  retained  that  opinion  after  having 
heard  what  purported  to  be  the  facts  of  the  case,  and  ib 
^'^^  would  require  evidence  to  change  it.  On  cross-exam- 
ination he  said  the  opinion  he  had  formed  depended  on  the 
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truth  or  falsity  of  what  he  had  heard;  that  if  what  he  had 
heard  was  true  he  had  the  opiniou  stated;  but  ''if  it  turns 
out  that  what  I  have  heard  is  uot  true,  then  I  will  have  no 
opinion  in  the  matter."  The  point  to  be  determined  as  to 
the  qualification  of  the  juror  was  whether  at  the  time  of  his 
examination  he  had  an  unqualified  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  and  not  what  might  be  the  state 
of  his  mind  after  hearing  the  evidence.  He  testified  ex- 
plicitly that  at  the  time  of  his  examination  he  had  a  ''fixed 
opinion"  after  hearing  what  purported  to  be  the  facts,  and 
that  it  would  require  evidence  to  change  it.  The  statement 
that  he  might  change  or  modify  the  "fixed  opinion,"  he  then 
had,  if  the  facts  he  had  heard  turned  out  to  be  untrue,  does 
not  prove  or  tend  to  prove  that  he  did  not  then  have  a  "fix- 
ed," or  what  is  the  same  thing  an  unqualified  opinion. 
There  is  a  wide  distinction  between  a  "fixed"  opinion, 
formed  after  hearing  what  purported  to  be  the  facts,  and  a 
mere  impression  or  hypothetical  opinion,  such  as  was  dis- 
cussed and  commented  upon  in  People  v.  Harris,  16  Cal. 
129,  and  subsequent  cases. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


[Na  3,469.] 

EAMON  MONEEAL  and  EAMON  EUES  v.  THOMAS 
H.  BUSH,  County  Judge  op  San  Diego  County. 

Certiorabi — Certiorari  does  not  lie  to  review  on  erroneous  judgment  which 
tho  Court  below  had  jurisdiction  to  render. 

Error  when  Court  has  Jurisdictiox.— The  rendition  of  a  judgment  for  a 
demand  which  was  not  due  when  the  action  was  commenced  is  not  an  ex- 
cess of  jurisdiction,  but  error  in  the  exercise  of  jurisdiction. 

(80)    Application  for  a  writ  of  certiorari  from  the  Supreme 
Court  to  the  County  Court  of  San  Diego  County. 

The  petitioners  executed  a  promissory  note  to  Hamilton 
Bruze,  dated  September  21st,  1871,  for  one  hundred  and 
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forty-tbree  dollars  and  forty  cents,  payable  one  day  after 
date,  and  on  the  next  day  an  action  was  commenced  on  it 
before  a  Justice  of  the  Peace. 

The  plaintiff  had  judgment,  and  the  defendants  appealed 
to  the  County  Court. 

On  the  trial  the  petitioners  moved  for  judgment  of  non- 
suit, because  a  cause  of  action  had  not  accrued  on  the  note 
when  the  suit  was  commenced.  The  motion  was  denied, 
and  the  plaintiff  again  recovered  judgment. 

The  defendants  applied  for  the  writ  to  review  the  action  of 
the  County  Court. 

W.  Jeff.  Oatewoodf  for  Petitioners. 

By  the  Coubt: 

The  application  for  a  writ  of  certiorari  is  denied.  The 
County  Court  had  jurisdiction  of  the  case  sought  to  be 
brought  up  for  review,  and  its  judgment  was,  at  most,  only 
erroneous.  In  such  case  the  law  has  not  provided  a  remedy 
by  certiorari. 


[Na  3,739.] 

HANNAH  O'BRIEN  v.  SAMUEL  FOREMAN. 

Separatx  Property  of  Wife. — The  right  of  the  husband,  under  the  statute 
defining  the  rights  of  husband  and  wife,  to  control  and  manage  the  sep- 
arate property  of  the  wife,  does  not  carry  with  it  the  right  to  sell  the 
wif e*8  personal  property. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  San  Joaquin. 

c«»)  The  property  sued  for  was  a  horse,  eight  hogs,  one 
cow,  and  twenty-five  tons  of  barley.  The  barley  was  raised 
on  the  plaintiff's  farm. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 
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W.  L.  Dudley  and  J.  H.  Btuld^  for  Appellant. 
Byers  &  Elliott^  for  Bespondent. 

By  the  CouiiT: 

This  is  an  action  of  replevin,  to  recover  certain  personal 
property,  or  the  value  thereof,  alleged  to  have  been  con- 
verted to  his  own  use  by  the  defendant.  At  the  time  of  the 
alleged  conversion,  the  plaintiff  was  a  married  woman,  and 
the  property  was  her  separate  property.  The  husband  of 
the  plaintiff  sold  the  property  to  the  defendant,  but  the 
plaintiff  did  not  join  in  the  sale  or  in  anywise  consent  to  it. 

The  only  point  presented  by  the  appellant  is  the  refusal  of 
the  Court  to  give  to  the  jury  an  instruction  in  these  words: 

"Fourth — ^If  the  jury  believe  from  the  evidence  that  the 
defendant  purchased  in  good  faith  from  the  husband  of  the 
plaintiff  the  barley  sued  for,  and  the  same  was  delivered  to 
defendant  under  such  purchase,  then  the  jury  cannot  find 
for  plaintiff  as  to  such  barley." 

Section  six  of  the  Act  defining  the  rights  of  husband  and 
wife  provides  that  the  ''husband  shall  have  the  management 
and  control  of  the  separate  property  of  the  wife  during  the 
continuance  of  the  marriage,"  but  it  also  provides  that  the 
"personal  property  of  the  wife  shall  not  be  sold,  assigned, 
or  transferred,  unless  both  husband  and  wife  join  in  the 
sale,  assignment,  or  transfer  thereof,  except  property  which 
^**^  she  is  or  may  be  authorized  by  law  to  sell,  assign,  or 
transfer  as  a  femme  soleJ*^ 

It  is  clear  that  under  this  statute  the  defendant  could  not 
acquire  a  title  to  the  plaintiff's  property  by  the  purchase 
from  the  husband  alone.  The  right  to  manage  and  control 
does  not  carry  with  it  the  right  to  sell. 

Judgment  and  order  affirmed. 
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[No.  3,655] 

HENET  W.  KEISKER  v.  S.  B.  ATRES. 

Dismissal  or  Action. — If  the  defendant  in  an  action  gives  the  plaintiff  notice 
that  he  will  take  his  deposition,  and  procures  and  serves  a  subpoena  for 
him  to  appear  and  give  his  deposition,  and  the  plaintiff,  without  good 
reason,  fails  to  obey  the  subpoena,  the  Ck>urt  may,  on  motion  of  the  de- 
fendant, dismiss  the  action. 

Failure  to  Obey  Subfosna. — If  a  subpoena  issued  by  a  Notary  for  a  witness 
to  appear  before  him  and  give  his  deposition,  fails  to  specify  the  precise 
locality  where  the  Notary  will  take  the  deposition,  the  witness  will  not 
be  excused  for  non-attendance,  if  he  is  not  misled  thereby. 

Appeal  from  the  Districfc  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  plaintiff  brought  this  action  to  recover  possession  of 
A  patent  issued  by  the  United  States  for  a  quarter  section  of 
hmd.  The  defendant  was  Eegister  of  the  United  States 
Land-office,  at  Marys ville,  California.  In  his  answer,  he 
alleged  that  the  plaintiff  entered  the  land  for  which  the 
patent  was  issued  as  a  pre-emptor,  and,  before  making  the 
entry,  took  the  required  oath  ''that  he  had  never  had  the 
benefit  of  any  right  of  pre-emption  in  this  State."  That 
representations  had  been  made  by  affidavit  to  the  Commis- 
sioner of  the  General  Land-office,  at  Washington,  that  the 
plaintiff  had  before  enjoyed  the  benefit  of  the  right  of  pre- 
emption in  this  State,  and  that  he  had,  by  means  of  false 
^^^  swearing,  made  the  entry  for  which  the  patent  was  is- 
sued, and  that  the  Commissioner  had  directed  the  defend- 
ant to  retain  the  patent  until  the  matter  was  investigated. 

The  defendant  served  notice  on  the  plaintiff's  attorney 
that  he  would  take  the  plaintiff's  deposition  before  E.  L. 
Brown,  a  Notary  Public  at  Davisville,  Yolo  County,  at  the 
office  of  said  Notary,  in  Davisville,  Yolo  County,  on  the 
12th  day  of  March,  1872,  commencing  at  eleven  A.  M.  of 
that  day.  The  subpoena  directed  the  plaintiff  to  appear  be- 
fore *'the  undersigned,  a  Notary  in  and  for  Yolo  County," 
etc.,  without  giving  the  place.     The  Court  below,  when 
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the  case  was  called  for  trial,  on  motion  of  the  defendant, 
dismissed  the  action.  The  defendant  moved  to  vacate  the 
judgment  and  grant  a  new  trial.  The  statement  was  settled 
August  1st,  1872.  The  motion  was  denied,  and  the  defend- 
ant appealed  from  the  order  and  judgment. 
The  other  facts  are  stated  in  the  opinion. 

Sogers  &  Newman^  for  Appellant. 

Section  four  hundred  and  two  of  the  late  Practice  Act, 
under  which  these  proceedings  were  had,  declares  that  "a 
subpoena  may  require  *  *  the  attendance  of  a  person  to 
whom  it  is  directed,  at  a  particular  time  and  place." 

Section  four  hundred  and  three  of  the  Practice  Act  de- 
clares who  may  issue  a  subpoena,  and  the  power  to  punish 
for  contempt  upon  failure  to  attend.  But  it  is  clear  that, 
before  such  contempt  could  be  committed,  the  "particular 
time  and  place  "  of  attendance  should  be  designated  in  the 
subpoena,  as  the  above  section  (four  hundred  and  two)  de- 
clares should  be  the.  case. 

The  action  of  the  Court  below  was  based  upon  section 
four  hundred  and  nine  of  the  Practice  Act,  which  existed 
before  the  Code  took  eflFect.  The  appellant  respectfully 
contends  that  that  section  only  justifies  the  Court  ''issuing" 
the  subpoena  disobeyed,  if  such  could  be  construed  to  ex- 
^*^  ist,  in  punishing  the  refractory  party,  by  striking  out 
his  complaint,  or  answer,  and  in  not  doing  so,  when  the 
subpoena  was  issued  by  a  mere  Notary  Public,  as  in  this 
case. 

L,  D.  Latimer,  for  respondent. 

By  the  Court: 

"Wo  think  there  was  no  error  in  striking  out  the  plaintiffs 
complaint  by  reason  of  his  failure  to  attend  and  gTve  his 
deposition  when  summoned  to  do  so  by  the  defendant.  It 
is  clear  tiiat  he  was  not  misled  or  left  in  ignorance  as  to  the 
place  at  which  the  deposition  was  to  be  taken,  because  of 
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the  omission  in  the  subpoena  to  specify  the  precise  locality. 
He  states  in  his  affidavit  that  he  vent  to  the  office  of  the 
Notary  at  the  time  appointed  and  remained  "several  min- 
utes." It  is  clear,  therefore,  that  he  vas  not  ignorant  of 
the  place,  and  that  he  understood  the  subpoena  as  requiring 
him  to  appear  before  the  Notary  at  his  office,  "ivhich  was  the 
place  designated  in  the  notice  served  on  his  attorney.  And 
it  is  equally  apparent  that  if  he  vent  to  the  office  of  the  No- 
tary, at  or  about  the  appointed  time,  he  left  again  immedi- 
ately, for  the  X)urpose  of  evading  the  taking  of  his  deposi- 
tion. But  the  weight  of  the  testimony  tended  strongly  to 
show  that  he  was  not  there  at  all  at  the  time  he  states. 
When  the  motion  to  strike  out  the  complaint  was  made,  he 
was  represented  by  his  attorney,  then  present  in  Court, 
who  resisted  the  motion,  and  made  no  objection  for  want 
of  notice,  and  if  the  plaintiff  was  entitled  to  be  served 
personally  with  a  notice  of  the  motion,  he  has  not  been 
deprived  of  a  full  opportunity  to  be  heard  on  its  merits. 
On  his  motion  to  vacate  the  order  striking  out  the  com- 
plaint, he  made  as  full  a  showing  as  he  could  have  made  on 
the  original  motion,  and  has  not  been  deprived  of  an  op- 
portunity to  be  fully  heard  on  its  merits. 
Judgment  and  order  affirmed. 


[No.  3,340.] 

<»«>    CAUFOENIA  PACIFIC  RAILEOAD  COMPANY  v. 
R.  B.  AKMSTRONG  et  al. 

Land  Condemned  for  Railroad  Purposes. — If  a  railroad  company,  under 
proceedings  for  condemnation,  enters  on  the  land  tinder  an  order  of  tho 
County  Judge,  and  constructs  its  road  across  a  tract  of  land  in  such 
manner  that  it  is  imbedded  in  the  soil  and  becomes  a  part  of  tho  realty, 
and  if  the  proceedings  are  dismissed  and  new  proceedings  for  the  con- 
demnation of  the  land  are  commenced,  the  owner  is  not  entitled  to  have 
the  value  of  the  ties  and  iron  constituting  the  track  included  in  his 
damages  upon  the  final  condemnation. 

A^ESSMENT  OF  BENEFITS  IN  Taking  Land  FOR  A  Railroad. — If  a  part  of  a 
tract  of  land  is  taken  for  a  railroad,  and  that  part  of  the  tract  not  taken 
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is  enhanced  in  value  by  the  construction  of  the  railroad,  but  receives  no 
BX>ecial  benefits  over  other  lands  in  the  vicinity,  and  this  enhancement  in 
value  is  common  to  the  contiguous  lands,  it  is  a  benefit  which  is  to  be  de- 
ducted from  the  injury  caused  to  that  part  of  the  tract  not  taken. 

Appeal  from  the  District  Court  of  the  SeTontli  Judicial 
District,  County  of  Soluno. 

The  plaintiff  was  a  corporation  organized  to  construct  a 
railroad  from  the  Straits  of  Carquinez,  below  Vallejo,  iu 
the  County  of  Solano,  to  Sacramento  and  Maiysville.  In 
1868  the  plaintiff  commenced  proceedings  to  condemn  land 
for  its  track  in  Solano  County,  in  which  a  large  number  of 
land  owners  were  defendants,  and  among  the  number,  John 
and  Alphonia  Adamson,  the  then  owners  of  the  tract  of 
land  belonging  to  the  defendant  when  the  present  proceed^ 
ings  were  commenced.  For  some  reason,  the  Adamsons 
were  not  served  with  process,  and  a  judgment  was  entered 
in  said  proceedings  as  to  tbe  other  lands,  but  none  as  to 
the  land  of  the  Adamsons,  who  afterwards  sold  to  the  de- 
fendant here.  Before  the  commencement  of  this  action 
tbe  former  action  was  dismissed  as  to  the  Adamsons.  Pri- 
or to  the  commencement  of  this  proceeding,  the  plaintiff, 
without  the  consent  of  the  Adamsons,  laid  its  track  across 
the  land,  and  the  Adamsons  afterwards  sold  to  this  defend- 
ant. This  action  was  commenced  October  15th,  187D.  The 
^"•^  amount  of  land  sought  to  be  taken  was  eight  and  seven 
one  hundredths  acres.  The  Commissioners  appointed  to 
assess  damages  and  benefits,  assessed  the  value  of  the 
land  taken  in  1868,  when  the  railroad  track  was  constructed, 
at  thirty  dollara  per  acre,  and  its  value,  October  15th,  1870, 
when  this  action  was  commenced,  at  fifty  dollars  per  acre. 

They  also  assessed  the  damages  which  that  portion  of  the 
tract  not  taken  sustained  iu  1868  by  its  severance  from  the 
part  taken,  at  six  hundred  and  sixty-seven  dollars  and  Qfty 
cents,  and  the  benefits  which  accrued  at  the  same  time  to 
that  part  of  the  tract  not  taken  iu  consequence  of  the  con- 
struction of  the  road,  at  the  same  sum.     They  made  a  like  as- 
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sessment  of  damages  and  benefits  at  the  tiiae  this  action 
was  commenced,  fixing  each  at  one  thousand  one  hundred 
and  twelve  dollars  and  fifty  cents.  They  found  that  the 
benefits  to  the  land  not  taken  were  merely  fts  enhanced  val- 
ue, and  that  the  contiguous  hinds  were  enhanced  in  value 
in  the  same  way.  They  also  found  that  the  railroad  track, 
when  constructed  in  1868,  was  imbedded  in  the  soil,  and 
the  value  of  the  superstructure  constituting  the  track  was 
two  thousand  two  hundred  and  eleven  dollars  and  twenty- 
four  cents. 

The  Court  below  held  that  the  defendant  was  entitled  to 
the  value  of  his  land  taken  at  the  time  this  action  was  com- 
menced, but  that  in  estimating  its  value,  the  worth  of  the 
improvements  put  on  by  the  railroad  company  could  not  be 
included. 

The  defendant  asked  the  Court  below  to  strike  out  the  as- 
sessment of  benefits  to  the  land  not  taken,  because  they 
were  not  peculiar  to  the  defendant's  land,  and  to  allow  the 
defendant  the  value  of  the  railroad  track  as  a  part  of  the 
value  of  his  land  taken. 

The  defendant  appealed. 

^^^    Beathj  &  Denson^  for  Appellant. 

A  railroad  track  is  such  an  improvement  or  superstructure 
as  the  law  regards  a  fixture.  It  would  pass  by  a  conveyance 
of  the  soil,  and  in  this  case  did  pass  by  the  conveyance  to 
Armstrong:  Fanners  L.  (&  T.  Co.  v.  Hendrickson,  25  Barb. 
484. 

The  plaintiflf  committed  a  trespass — a  wrongful  act — by 
forcibly  entering  and  building  a  railroad  across  our  land, 
and  now  seeks  to  take  advantage  of  its  own  wrong  by  plead- 
ing in  depreciation  of  the  value  of  our  land,  the  fact  that  a 
part  of  that  value  was  the  result  of  its  wrongful  act. 

Prior  to  the  15th  day  of  October,  1870,  the  respondent 
was  a  trespasser  on  appellant's  land,  and  acquired  no  rights 
whatever  prior  to  that  time:  Bensley  v.  Mountain  Lake 
Water  Co..  13  Cal.  306;  S.  F.  &  Alameda  IF.  Co.  v.  Alameda 
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IV.  Co.,  36  Cal.  639;  S.  F.  &  S.  J.  B.  B.  Co.  v.  Mahoj^ey,  29 
Oal.  112. 

The  valne  of  the  land  sought  to  be  taken  must  be  fixed 
as  of  the  day  when  the  corporation  judicially  takes  posses- 
sion of  the  land,  and  the  value  of  the  land  taken,  on  that 
J&y>  together  with  the  damages  arising  from  the  severance 
of  the  tract,  will  be  the  measure  of  compensation :  Albany 
N.  B.  B.  Co.  V.  Laming,  16  Barb.  68. 

The  statute  giving  to  railroad  corporations  the  right  to 
invoke  the  aid  of  the  Courts  in  obtaining  land  against  the 
will  of  the  owner,  should  be  strictly  construed,  and  a  prop- 
er consideration  of  the  interests  of  the  people  demands 
that  the  strict  letter  of  the  law  shall  be  pursued. 

Armstrong  is  entitled  to  damages  to  his  larger  tract  by 
reason  of  the  severance,  in  the  amount  found  by  the  Com- 
missioners, to  wit:  one  thousand  one  hundred  and  twelve 
dollars  and  fifty  cents,  and  it  was  error  to  refuse  it  on  the 
ground  that  the  land  had  increased  in  value  to  that  amount 
since  the  building  of  the  railroad. 

(88)  rpjj^  statute  contemplates  future  advantages  and  in- 
crease in  value,  and  then  only  in  case  the  particular  piece 
of  land  is  specially  benefited,  but  not  the  general  increase 
of  the  land  in  value,  on  account  of  internal  improvements, 
increased  demand,  or  proximity  to  market:  Hittell's  Di- 
gest, sec.  7703. 

The  benefits  to  be  considered  are  such  as  are  special  to 
the  particular  tract  of  land,  and  not  such  as  are  applicable 
to  the  whole  vicinity:  Minnesota  and  C.  B.  B.  Co.  v.  Mc- 
Namara,  13  Minn.  508;  11  Minn.  515;  Hormteiny.  Atlantic^ 
etc.,  B.  B.,  51  Pa.  St.  87.  31  Cal.  367  to  375,  does  not  cor- 
rectly state  the  law  if  it  holds  otherwise. 

William  S.  IVdU,  for  Respondent. 

The  entry  of  respondent  on  the  land  was  authorized  by 
law:  Hittell,  vol.  1,  sees.  847,848,  859. 

The  right  to  condemn  private  property  to  public  use  un- 
der the  provisions  of  law,  qualified   by  the  obligation  to 
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make  fall  compensation,  cannot  be  qnestioned.  The  sole 
duty  is  to  make  such  compensation  pay  for  the  property 
taken,  and  only  that,  and  this  excludes  such  qa\estions  oa 
are  herein  raised:  2  Kent,  339,  340;  Const,  of  IT.  S.,  Art* 
icle  YI,  Amendment;  Const,  of  California,  art.  1,  sec.  8. 

The  parties  are  brought  into  no  such  relations  as  involTe 
the  question  of  fixtures:  Washburn  on  Real  Property,  vol. 
1,  sec.  19:  1  American  Reports,  372;  Meig's  Appeal;  also, 
in  66  Penn.  28;  Untton  v.  London  <fc  8.  TVealem  RailvKxy,  7 
Haw.  259;  2  American  Reports,  608;  iKssisaippid  Tennea* 
see  R.  R.  Co.  v.  Devanej/,  42  Miss.  555. 

No  question  is  made  as  to  the  propriety  of  fixing  the  val- 
ue at  the  time  of  commencing  the  later  suit,  so  far  as  the 
principles  above  asserted  are  received;  but  it  is  confidently 
submitted  that  the  circumstance  of  our  original  entry  and 
appropriation  being  sanctioned  by  law,  as  well  as  under 
special  order  of  Court,  we  are  brought  into  no  such  rela- 
^^•^  tion  with  the  parly  as  gives  him  a  right  to  estimate 
our  own  property  as  a  part  of  his  just  compensation. 

By  the  Court,  Crockett,  J. : 

This  is  a  proceeding  to  condemn  land  for  railroad  pur- 
poses; and  it  appears  in  the  case  that,  in  the  year  1868,  the 
plaintiffs  commenced  a  similar  proceeding,  for  the  purpose 
of  condemning  the  particular  tract  in  contest  here  and  oth- 
er lands,  and  obtained  an  order  of  Court  allowing  them  to 
enter  upon  and  retain  the  possession  of  said  tract  pending 
the  proceedings,  and  duly  filed  a  bond  as  required  by  the 
statute  in  such  cases.  It  further  appears  that  before  the 
hearing  in  the  present  proceeding  the  former  proceeding 
was  dismissed  as  to  this  tract,  and  that  ''before  the  com- 
mencement of  this  proceeding"  the  plaintiffs  had  construct- 
ed upon  the  land  a  railroad  track,  at  their  own  expense,  of 
the  value  of  two  thousand  two  hundred  and  eleven  doUais 
and  twenty-four  cents,  without  the  consent  of  the  owner  of 
the  land,  from  whom  the  present  defendant  purchased.  It 
is  not  expressly  stated  that  the  track  was  built  whilst  the 
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order  made  iu  the  proceeding  of  1868,  authoriziDg  the 
plaintiffs  to  enter  upon  and  retain  the  possession,  Avas  in 
force;  but  we  infer  that  sach  was  the  fact.  Nor  does  it  ap- 
pear on  "what  ground  or  for  what  reason  the  former  proceed- 
ing was  dismissed.  The  Commissioners  in  the  present  case 
assessed  the  value  of  the  land,  at  the  commencement  of  the 
action,  at  the  sum  of  four  hundred  and  three  dollars  and 
fifty  cents,  exclusive  of  the  railroad  track,  which  they  es- 
timate to  be  of  the  value  of  two  thousand  two  hundred  and 
eleven  dollars  and  twenty-four  cents.  This  being  a  portion 
of  a  larger  tract,  they  estimate  the  damages  to  that  portion 
not  taken  at  one  thousand  one  hundred  and  twelve  dollars 
and  fifty  cents,  and  the  benefits  which  accrued  to  the  part 
not  taken,  "by  the  enhancement  of  the  value  thereof,  in 
^^^  consequence  of  the  construction  of  the  suid  road  (there 
being  no  special  benefits),  at  the  sum  of  one  thousand  one 
hundred  and  twelve  dollars  i^nd  fifty  cents."  The  Court 
below  held  that  the  value  of  the  said  road  track,  constructed 
by  the  plaintiffs,  ought  not  to  be  estimated  as  a  part  of  the 
value  of  the  land  taken,  and  excluded  it  from  the  computa- 
tion, and  also  held  that  the  benefits  to  the  land  not  taken, 
should  be  set  off  against  the  damages  thereto.  These  rul- 
ings constitute  the  grounds  of  error  relied  upon  on  this 
appeal. 

The  argument  on  behalf  of  the  defendant  on  the  first 
point  is,  that  the  plaintifis,  in  constructing  the  railroad 
track,  were  trespassers,  and  that  the  track,  being  attached 
to  the  soil,  became  a  part  of  the  realty,  and  belonged  to  the 
owner  of  the  land.  Hence  he  claims  that  its  value  ought  to 
be  included  in  the  estimate  of  damages,  in  like  manner  as 
though  the  defendant  had  himself  built  the  road.  But  this 
proposition  cannot  be  maintained.  Neither  the  Constitu- 
tion nor  the  statute  contemplates  that  a  person,  whose  land 
is  taken  in  the  exercise  of  the  right  of  eminent  domain, 
shall  be  entitled  to  anything  beyond  a  ''just  compensation." 
He  is  to  be  paid  the  damage  he  actually  suffers,  and  noth- 
ing more.     But,  to  hold  that,  in  addition  to  the  fair  value  of 
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the  land  tukeu,  and  such  other  damages  as  he  may  suffer 
by  severing  it  from  the  remainder  of  his  tract,  he  shall  also 
recover  the  value  of  a  railroad  track,  in  the  construction  of 
which  he  never  expended  a  dollar,  and  which  was  built  by 
the  plaintiffs  at  their  own  expense,  would  be  to  defeat  ihe 
obvious  intent  of  the  statute  by  an  over-technical  construc- 
tion of  it.  On  the  second  point  the  proposition  is,  that  it 
appears  from  the  report  of  the  Commissioners  that  there 
were  no  special  benefits  to  the  land  not  taken  resulting 
from  the  construction  of  the  said  road;  though  they  also  find 
that  it  will  thereby  be  enhanced  in  value  in  the  sum  of  one 
thousand  one  hundred  and  twelve  dollars  and  fifty  cents. 
^^^  From  this  the  defendant's  counsel  deduce  the  argument 
that,  inasmuch  as  this  land  will  only  be  benefited  with  oth- 
er contiguous  lands,  and  will  receive  no  benefit  peculiar  to 
itself,  it  does  not  come  within  the  rule  which  requires  ben- 
efits to  be  set  off  against  damages.  In  other  words,  they 
insist  that  the  benefit  must  be  special  and  peculiar  to  that 
particular  tract — something  different  from,  and  in  excess  of, 
the  benefits  resulting  to  other  adjoining  lands.  But  thero 
is  no  valid  reason  for  this  distinction.  The  theory  of  tho 
statute  is,  that  the  landowner  shall  receive  a  fair,  just  com- 
pensation for  the  damage  he  suffers,  and  that  portion  of  his 
tract  which  is  not  taken  will  be  enhanced  in  value  by  the 
construction  of  a  railroad,  his  damages  will  be  diminished 
to  tho  extent  of  the  enhancement,  and  hence  the  statute 
contemplates  that  by  deducting  this  benefit  from  the  dam- 
ages, the  sum  which  remains  will  constitute  a  ''just  com- 
pensation" in  the  sense  of  the  Constitution.  This  was  the 
view  of  the  question  announced  in  the  case  of  the  San 
Francisco,  Alameda,  and  Stockton  Railroad  Company  v.  CaM^ 
welly  31  Cal.  367,  which  is  decisive  of  this  point. 
Judgment  affirmed. 

Khodes,  J.,  dissenting;: 

I  dissent  from  the  conclusion  announced  on  the  first  prop* 
osition. 
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[No.  3,727] 

JOHN  CARPENTER  v.  A.  R.  BIGGS  et  al. 

Note  of  Mining  Corporation. — A  Saperintendent  of  a  mining  corporation 
cannot  bind  the  corporation  by  a  promissoxy  note,  unless  he  has  authori- 
ty from  the  corporation  to  make  it. 

Assignment  of  Promissory  Note. — An  assignment  of  the  note  of  a  mining 
corporation,  made  by  its  Superintendent,  but  void  for  want  of  the  au- 
thority of  the  Superintendent  to  make  it,  does  not  cany  with  it  the 
debt  for  which  the  note  was  given. 

^"•^    Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  ''Jennie  A.  Consolidated  Mining  Company"  was  in- 
corporated under  the  laws  of  California,  and  owned  and 
worked  a  mine  near  Hamilton,  State  of  Nevada.  In  the 
Spring  of  1770  A.  R.  Biggs  was  appointed  Superintendent 
of  the  mine.  His  powers  as  Superintendent  were  in  no 
way  defined  by  any  resolution  of  the  Directors  of  the  cor- 
poration, but  he  was  instructed  by  letters  and  otherwise 
from  the  officers  of  the  company,  not  to  contract  any  debt, 
but  merely  to  expend  such  money  as  might  be  furnished 
him;  but  these  instructions  were  not  known  to  the  plaintiff 
or  his  assignors.  Biggs  worked  the  mine  until  December, 
14th,  1870,  and  the  workmen  he  employed  boarded  with 
Morton  &  Wells,  who  kept  a  boarding  house,  until  the 
workmen  owed  Morton  &  Wells  one  thousand  one  hundred 
and  thirty-three  dollars  and  nine  cents  for  board.  The 
company  owed  the  men  for  work,  and  the  Superintendent 
agreed  that  the  company  should  pay  Morton  &  Wells,  and 
the  amount  should  be  charged  to  the  workmen.  All  parties 
consented  to  this,  and  the  Superintendent  gave  Morton  & 
Wells  the  following  notes: 

"Hamilton,  December  13th,  1870. 
**  Twenty  days  after  date,  the   Jennie   A.  Consolidated 
Mining  Company  promise  to  pay  to  the  order  of  Messrs. 
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Morton  &  Wells,  in  United  States  gold  coin,  five  hundred 
and  sixty-six  dollars  and  fifty  four  cents,  for  value  received. 
"$566  64.  A.  E.  BIGGS, 

"Superintendent." 

"Hamilton,  December  13tli,  1870. 
"Thirty  days  after  date,  the  Jennie  A.  Consolidated  Mint- 
ing Company  promise  to  pay  to  the  order  of  Messrs.  Mor- 
ton &  Wells,  in  United  States  gold  coin,  five  hundred  and 
^^^  sixty-six  dollars  and  fifty-five  cents,  for  value  received. 
"$566  55.  A.  R.  BIGGS, 

"Superintendent." 

Morton  &  Wells  transfered  the  notes  to  the  plaintiff,  by 
the  following  indorsement  on  the  back  of  each : 

"Pay  to  John  Carpenter,  for  value  received. 

"MORTON  &  WELLS." 

This  action  was  brought  against  the  stockholders  of  the 
corporation  on  said  notes. 

The  defendants  had  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

G.  W.  lyier,  for  Appellant. 

The  Superintendent  had  power  to  bind  the  company  by  a 
written  instrument:  BanJc  of  Columbiay.  Patterson's  Heirs, 
6  Cal.  1;  Thos.  Cai-y  v.  Petroleum  Co.,  33  Cal.  694;  Com- 
piled Laws  of  Cal.  280;  6  Cal.  470;  10  Id.  401;  33  Id.  036; 
Ma7/or  of  Ludlow  v.  Carlton,  6  M.  &  W.  823. 

But  admitting  that  he  had  no  authority  to  bind  the  com- 
pany by  the  written  instruments  offered  in  evidence,  they 
were  not  void,  but  only  voidable  at  the  election  of  the  cor- 
poration, and  a  sale  and  delivery  of  them  to  Carpenter  was 
an  equitable  assignment  of  the  accounts  they  represented, 
and  entitled  plaintiff  to  recover  in  this  suit:  *  Wiggins  v. 
McDonald,  18  Cal.  126;  13  Cal.  116;  30  Id.  78;  14  Id.  403; 
38  Id.  263;  1  Hill,  583;  5  Paige,  632;  6  Barb.  182;  3  Sand. 
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267;  Story  Eq,  Jur.,  sees.  1040,  1040b,  1040c;  14  Cal.  403; 
and  cases  cited;  Burrill  ou  Ass.  67. 

A.  M.  Crane,  for  Respondents. 

In  Benedict  v.  Lansing,  5  Denio,  283,  it  was  held  that  a 
note  executed  by  the  agent  of  a  mannfaciuring  corporation 
^•*^  is  not  presumed  to  have  beea  authorized  by  the  cor- 
poration. To  render  such  note  valid  against  the  company 
the  powers  of  the  agent  must  be  shown:  Latorence  v.  Geb- 
hard,  41  Barb.  575.  The  assignment  of  a  void  note  trans- 
fers nothing:  Curtis  v.  Muity,  26  Cal.  633;  Angell  &  Ames 
on  Corporations,  289,  290;  Emerson  y.  Prov,  Mfg.  Co.,  12 
Mass.  237;  9  Alabama,  659;  23  Pick.  302;  9.  N.  H.  263;  11 
Shep.  171. 

By  the  Coubt: 

The  notes  made  by  the  Superintendent  were  not  the  notes 
of  the  mining  company.  He  was  not  authorized  to  make 
notes  or  contract  debts  in  the  name  of  the  company;  on  the 
contrary,  he  was  instructed  by  letters  or  otherwise,  from 
the  officers  of  the  company,  not  to  contract  any  debt,  but 
only  to  expend  such  money  as  he  might  be  furnished  with. 
The  notes  not  being  authorized  were  void  as  against  the 
company,  and  their  assignment  did  not  operate  as  an  as- 
signment of  the  indebtedness  for  which  they  were  given. 

Judgment  affirmed. 


[No.  10,043.] 

THE  PEOPLE  v.  EDWIN  EOBINSON. 

Judgment  after  Conviction.— It  is  doubtful  whether  the  limitation  of  time 
fixed  in  the  Penal  Code,  within  which  judgment  may  be  pronounced  in  a 
criminal  case  after  conviction,  applies  in  the  case  of  a  judgment  upon  a 
plea  of  guilty. 

Waiveb  of  Statutory  Rioht  in  Criminal  Case.— The  defendant  in  a  crim- 
inal case  may  waive  the  time  which  the  Penal  Code  allows  after  convic- 
tion before  sentence  is  pronounced,  and  may  consent  that  judgment  be 
pronounced  immediately. 
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Watveb  of  Statutory  Bight. — A  party  may  waive  a  right  created  by  the 
statute  for  his  benefit. 

<®*^    Appeal  from  tlie  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

The  defendant  appealed.  * 

The  other  facts  are  stated  in  the  opinion. 

JV.  B.  O.  Keller,  for  Appellant. 

The  defendant  cannot  waive  his  legal  rights.  An  entry 
of  judgment  in  a  criminal  case  in  the  minutes  of  the  Court 
ought  to  show  that  all  the  acts  required  by  the  statute  have 
been  performed:  Ex  Parte  Gibson,  31  Cal.  620.  The  re- 
quirements of  section  eleven  hundred  and  ninety-one  of  the 
Penal  Code  had  not  been  complied  with  here.  The  consent 
of  the  defendant  did  not  confer  jurisdiction  on  the  Court  to 
pronounce  judgment:  People  v.  Oermone,  1  Hill,  344. 

George  A.  Blanchard,  for  Respondent. 

Section  eleven  hundred  and  ninety-one  of  f he  Penal  Code 
does  not  apply  to  a  case  where  there  is  a  plea  of  guilty.  A 
party  may  waive  a  statutory  right,  given  for  his  benefit, 
which  does  not  effect  the  jurisdiction:  1  Bish.  on  Crim. 
Proc.  "Waiver  of  Statute;"  Sedgwick  on  stat.  109  and  421; 
3N.T.  197;  16  Barb.  486. 

By  the  Coubt: 

The  defendant,  having  been  indicted  for  murder,  plejaded 
not  guilty,  but  subsequently  withdrew  his  plea  and  pleaded 
guilty  of  manslaughter.  It  appears  from  the  minutes  of  the 
Court  that  upon  the  day  of  the  entry  of  this  plea,  the  de- 
fendant, with  the  consent  of  the  District  Attorney,  waived 
time,  and  asked  that  judgment  be  then  pronounced,  as  the 
Court  was  about  to  adjourn;  whereupon  judgment  of  im- 
prisonment was  immediately  pronounced  and  entered.  It 
is  claimed  by  appellant  that  this  action  of  the  Court  was  in 
^"^    contravention  of  the  provisions  of  section  eleven  hun- 
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dred  and  ninety-one  of  the  Penal  Code,  which  is  as  follows: 
**  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against 
the  defendant,  on  a  plea  of  a  former  conviction  or  acquittal, 
if  the  judgment  is  not  arrested  or  a  new  trial  granted,  the. 
Court  must  appoint  a  time  for  pronouncing  judgment, 
which  must  be  at  least  two  days  after  the  verdict,  if  the 
Court  intend  to  remain  in  session  so  long;  or  if  not,  as  re- 
mote a  time  as  can  reasonably  be  allowed.  But  in  no  case 
can  the  judgment  be  rendered  in  less  than  six  hours  after 
the  verdict." 

.  It  may  well  be  questioned  whether  the  limitation  of  time 
expressed  in  this  statute  applies  at  all  to  the  case  of  a  judg- 
ment upon  a  plea  of  guilty.  By  the  terms  of  the  Act,  the 
time  for  which  judgment  must  be  delayed  commences  to  run 
at  the  date  of  the  rendition  of  the  verdict.  But  if,  as  in 
this  case,  there  be  no  verdict,  it  is  difficult  to  see  where  the 
starting  point  is,  from  which  the  time  is  to  be  reckoned. 
This  construction  of  the  statute  would  be  a  reasonable  one, 
for  the  evident  intent  of  the  required  delay  is  to  give  to  the 
defendant  in  a  contested  case  sufficient  time  to  prepare  his 
motion  for  a  new  trial  or  in  arrest  of  judgment,  which  pro- 
ceedings must  be  taken  before  the  judgment  is  rendered. 

These  reasons  do  not  exist,  at  least  in  the  same  degree, 
in  the  case  of  a  judgment  upon  a  plea  of  guilty. 

But  without  passing  upon  this  question,  we  think  the  case 
may  be  readily  determined  upon  another  ground.  The  de- 
fendant expressly  waived  the  time,  which,  we  may  concede 
for  the  pui-poses  of  the  case,  was  given  to  him  by  statute, 
and  asked  immediate  judgment  of  the  Court.  It  is  a  fa- 
miliar principle  that  a  party  may  waive  a  right  created  by  a 
statute  for  his  benefit.  The  right  here  insisted  upon,  was 
the  creature  of  the  statute,  and  would  have  no  existence 
without  it.  He  requested  the  Court  to  disregard  it  in  his 
^^^  favor,  and  cannot  now  be  heard  to  say  that  the  Court 
erred  in  granting  his  own  request. 

Judgment  affirmed. 
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[No.  3,772.] 

MITCHELL  V.  CROSBY. 

EfVBCT  cw  Codes  on  Reyekitb  LAWs.~Section  three  thouaaiid  eight  hundred 
and  ninety-one  of  the  Political  Code,  which  declares  that  the  proviaiona 
of  the  Code  with  respect  to  revenue  most  be  oonstnied  as  if  passed  on 
the  last  day  of  the  session  of  1871-2,  has  the  effect  to  repeal  all  Acta 
passed  at  the  session  of  1871-2  concerning  rerenue,  except  Acts  amenda- 
tory of  or  carrying  into  effect  the  Codes. 

BsvKsuK  System  or  the  Codes  General.  ~It  was  the  intention  of  the  L^[is- 
tore  in  adopting  the  Codes  to  establish  one  revenue  system,  which  should 
be  applicable  alike  to  all  the  counties. 

Poll  Tax  Blanjls. — ^By  section  three  thousand  eight  hundred  and  ninety -one 
of  the  Political  Code,  it  is  made  the  duty  of  the  Auditor  to  deliver  the 
poll  tax  blanks  to  the  Assessor. 

BiSTBicr  Absessobs — Construction  or  Code. — ^When  the  Code  mentions 
Assessors  it  means  District  Assessors  as  well  as  County  Assesson,  so  long 
as  the  present  District  Assessors  remain  in  office. 

Poll  Taxes. — The  collection  of  poll  taxes,  or  of  license  taxes,  or  of  any  taxes 
other  than  taxes  upon  property,  may  be  transferred  from  one  to  another 
class  of  officers  at  the  will  of  the  Legislature,  although  those  duties  may 
have  pertained  to  one  of  those  offioers  when  the  incumbents  were  elected. 

Application  to  the  Supreme  Court  for  mandamus  to  re- 
quire the  respondent,  as  Auditor  of  Placer  Couutj,  to  deliv- 
er the  poll  tax  blanks  to  the  petitioner  as  Assessor. 

The  County  of  Placer  was  diTided  into  three  revenue  dis- 
tricts, in  each  of  which  was  an  Assessor  and  Collector.  The 
petitioner  was  the  Assessor  in  one  of  these  districts.  The 
Auditor  claimed  that  the  Collector  was  entitled  to  coUect 
the  poll  taxes,  and  refused  to  deliver  the  blank  poll  tax  re- 
ceipts to  the  petitioner. 

^••^  Creed  Haymond,  for  Petitioner,  cited  sections  three 
thousand  eight  hundred  and  forty  and  three  thousand  eigbt 
hundred  and  sixty-two  of  the  Political  Code. 

E.  L.  Craig,  for  Bespondent. 

By  the  Coubt: 

The  question  presented  for  decision  is  whether  the  Asses- 
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Bor  for  the  First  Eevenue  District  of  the  County  of  Placer, 
or  the  Tax  Collector  for  the  same  district,  is  entitled  to  col- 
lect the  poll  taxes  in  such  district.  It  is  provided  by  sec- 
tion three  thousand  eight  hundred  and  forty-five  of  the 
Political  Code,  that  the  County  Auditor  must,  on  demand, 
etc.,  deliver  the  poll  tax  blanks  to  the  County  Assessor,  and 
the  Code  provides  for  the  collection  of  the  poll  taxes  by 
that  officer  J  The  Act  of  March  28th,  1872,  concerning  the 
District  Tax  Collectors  of  Placer  County,  Stats.  1871-72,  p. 
656,  provides  that  the  ** present  District  Tax  Collectors  of 
Placer  County"  are  authorized  to  collect  the  poll  taxes  in 
their  respective  districts.  The  Act  took  effect  on  its  pas- 
sage. There  is  a  manifest  conflict  between  that  Act  and 
the  Political  Code,  in  respect  to  the  collection  of  the  poll 
taxes  in  that  county. 

It  becomes  apparent,  on  an  inspection  of  the  Political 
Code,  that  thoXiegislature  intended  to  establish  one  revenue 
system:  which  should  be  applicable  alike  to  all  the  counties 
of  the  State;  and  an  examination  of  the  statutes  manifests 
the  wisdom,  if  not  the  necessity,  of  such  a  system.  In 
2>ursuance  of  that  policy,  section  three  thousand  eight  hun- 
dred and  ninety-one  of  the  Political  Code  was  adopted, 
which  provides  amoug  other  matters,  that  with  respect  to 
Acts  passed  at  that  session  of  the  Legislature  the  provisions 
of  Title  IX,  Poi't  ni  (respecting  revenue),  must,  after  that 
Title  takes  effect,  be  construed  as  though  the  new  Political 
^^^  Code  had  been  passed  on  the  last  day  of  that  session ; 
but  that  the  provisions  of  that  section  should  not  apply  to 
any  Act  expressly  amendatory  of  either  of  the  Codes,  or 
putting  into  effect  any  part  of  either  of  them.  That  section 
had  the  effect  to  repeal  the  Act  of  March  28th,  1872,  as  the 
Act  is  not  expressly  amendatory  of  the  Political  Code,  and 
it  became  the  duty  of  the  Auditor  to  deliver  the  poll  tax 
blanks  to  the  Assessor. 

The  Auditor  is  directed  by  section  three  thousand  eight 
hundred  and  forty-five  to  deliver  the  poll  tax  blanks  to  the 
County  Assessor,  and  it  may  be  contended  that  thisrequire- 
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tneni  is  inapplicable  to  Placer  Coonty  at  the  present  time, 
because  District  Assessors  were  elected  in  that  coonty. 
Bot  the  Code  xras  adopted  io  yiew  of  tbat  fact,  and  also  of 
tbe  requirement  of  the  Constitution,  ihat  the  duties  which 
properly  pertain  to  that  office,  must  be  performed  by  per- 
sons who  were  elected  as  Assessors;  and  when  the  Code 
mentions  Assessors  it  must  be  construed  as  meaning.  Dis- 
trict Assessors,  as  well  as  County  Assessors,  so  long  as  the 
present  District  Assessors  remain  in  office.  There  are  oth- 
er provisions  of  the  Code  which  lend  support  to  this  view, 
and  go  to  sustain  the  proposition,  that  it  was  the  intention 
of  the  Legislature  to  establish  one  uniform  revenue  system 
for  the  whole  State. 

The  objection  that  a  provision  transferring  the  coUection 
of  poll  taxes  from  the  CoUectors  to  the  Assessors,  is  oppos- 
ed to  the  constitutional  requirement  that  the  Collectors 
must  be  elected  to  their  respective  counties,  districts,  etc., 
cannot  be  sustained;  for  that  requirement  has  relation  only 
to  the  collection  of  taxes  upon  property.  The  collection  of 
poll  taxes,  or  of  license  taxes,  or  of  any  taxes  other  than 
taxes  upon  property,  may  be  transferred  from  one  to  an- 
other class  of  officers  at  the  will  of  the  Legislature,  al- 
<*••>  though  those  duties  may  have  pertained  to  one  of 
those  classes  at  the  time  when  the  incumbents  were 
elected;  AUorn^-generaly.  Squires,  14  Cal.  12. 

Mandamus  ordered. 


[Na  3,7ia] 

THE  PEOPLE  OP  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  V.  C.  J.  EATON. 

FiNDiva  OF  Facts.— When  material  facts  within  the  issues  arc  not  expressly 
foimd,  the  presamption  is  that  they  were  found  in  accordance  with  the 
judgment,  unless  it  aifimatively  appears  that  no  other  facts  were  proved 
than  those  included  in  the  findings. 

CoMFLADTT  IK  Stbeet  ASSESSMENT  Case. — The  fact  that  an  assessment  was 
made  and  issued  is  a  material  averment  in  a  complaint  to  enforce  the  col- 
lection of  a  street  assessment  in  San  Francisca 
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Construction  of  Statute  Concerning  Pleadings. — The  law  of  186^70, 
coDCcrning  street  assessments  in  San  Francisco,  which  prohibits  any  de- 
fense, cxcei)t  that  the  Board  did  not  acquire  jurisdiction  to  order  the 
work,  or  payment,  or  fraud  in  the  assessment,  was  not  intended  to  pre- 
vent the  defendant  from  denying  material  averments  in  a  complaint, 
but  was  merely  intended  to  restrict  affirmative  defenses  to  those  men- 
tioned. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

IV.  C.  Burnett  and  E.  F,  Preston,  for  Appellant. 

Under  the  statute  in  force  at  the  time  this  action  was 
brought  (Stats.  1869-70,  p.  890),  only  three  issues  could  be 
pleaded  by  the  defendant. 

First — Want  of  jurisdiction  to  order  the  work. 

Second — ^That  the  assessment  has  been  paid. 

Third — Fraud  in  the  assessment,  etc. 

The  answer,  therefore  tenders  a  number  of  immaterial  is- 
sues, and  no  notice  can  be  taken,  nor  finding  implied,  from 
any  other  than  the  jurisdictional  one. 

aoi)  The  Board  of  Supei-visors  acquired  jurisdiction  at  the 
expiration  of  the  publication  of  the  resolution  of  intention, 
and  that  is  the  only  fact  necessary  on  the  question  of  juris- 
diction. 

it.  A.  Edmonds,  for  Bespondent. 

The  implied  findings  sustain  the  judgment.  The  written 
findings  do  not  cover  all  the  issues.  No  exceptions  were 
taken  to  the  findings  as  defective.  "In  such  cases  the 
Court  will  presume  all  the  facts  have  been  found  which  are 
necessary  to  support  the  judgment:"  Hall  v.  Polack,  42 
Cal.  219. 

By  the  Court: 

The  action  is  to  enforce  the  collection  of  a  street  assess- 
ment, and  the  complaint  sets  out  the  assessment  and  avers 

105 


Digitized  by  VjOOQ IC 


102  People  v.  Eaton.  [Sup.  Ct 

Opinion  of  the  Court. 

that  it  became  delinquent  and  remains  unpaid.  Amongst 
other  defenses,  the  answer  denies  that  the  Superintendent  of 
Streets  "ever  made  or  issued  any  assessment  for  the  work 
mentioned  in  said  amended  complaint,  or  any  part  thereof." 
The  only  finding  of  facts  appearing  in  the  record,  relates  to 
the  publication  of  the  resolution  of  intention,  aud  on  this 
finding  a  judgment  was  entered  for  the  defendant,  from 
which  the  plaintiff  appeals.  We  have  repeatedly  held  that 
when  material  facts  within  the  issues  are  not  expressly  found, 
we  will  presume  them  to  have  been  found  in  accordance 
with  the  judgment,  unless  it  affirmatively  appears  that  no 
other  facts  were  proved  than  those  included  in  the  findings. 
Applying  this  rule  to  the  present  case,  it  will  be  presumed 
that  the  Court  found  that  no  assessment  was  in  fact  made 
by  the  Superintendent  of  Streets.  But  the  plaintiff  chiims 
that,  under  the  statute,  only  three  defenses  are  permitted, 
viz:  first,  that  the  Board  never  acquired  jurisdiction  to  or- 
der the  work;  second,  payment  of  the  assessment;  third, 
(io«)  fraud  iu  the  assessment  (SUts.  1869-70  p.  891);  and 
it  is  therefore  insisted  that  defendant  is  precluded  from  de- 
nying that  the  assessment  was  made  and  issued  as  averred 
in  the  complaint.  Hence  it  is  said  that  the  issue  tendered 
by  the  answer  on  this  point  was  immaterial.  But  we  do 
not  think  so.  The  fact  that  an  assessment  was  made  and 
issued  was  a  material  and  necessary  averment,  without 
which  the  complaint  would  have  stated  no  cause  of  action; 
and  it  was  not  intended  to  prohibit  the  defendant  from  de- 
nying material  and  necessary  allegations  of  the  complaint. 
The  statute  intended  to  restrict  the  affirmative  defenses  to 
those  enumerated,  but  on  no  reasonable  construction  can  be 
held  to  deny  to  a  defendant  the  right  to  controvert  the  ma- 
terial averments  of  the  complaint :  People  \.  IVaiei'man^  31 
Cal.  412. 
Judgment  and  order  affirmed. 
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[No.  10,032.] 

THE  PEOPLE  V.  BROWN. 

OoNTiNtrANCB  IX  CRIMINAL  Cass. — In  a  criminal  case,  if  the  defendxmt  has 
rolied  on  tho  promiflo  of  a  material  witness  to  attend  the  trial  the 
first  time  tho  case  is  called  after  the  indictment  is  found,  and  for  that 
reason  has  omitted  to  tako  his  deposition,  and  the  witness  resides  beyond 
the  jnrisdietion  of  the  Ck>urt,  a  continuance  should  be  granted. 

Appeal  from  the  County  Court  of  Nevada  County. 

The  defendant  was  indicted  for  the  crime  of  grand  lar- 
ceny, February  lOtb,  1873.  On  the  8th  of  March,  when  the 
cause  came  on  for  trial,  and  before  a  venire  for  a  jury  had 
been  issued,  he  moved  for  a  continuance,  on  the  ground 
that  two  of  his  witnesses,  residents  of  the  State  of  Nevada, 
were  absent.  In  support  of  the  motion  he  filed  an  affidavit, 
the  substance  of  which  is  stated  by  the  Court.  The  motion 
(103)  ^^j^g  denied,  and  the  defendant  was  tried  and  convict- 
ed. He  moved  for  a  new  trial.  The  motion  was  denied, 
and  he  appealed. 

J.  L  Caldwell^  for  Appellant^  cited  People  v.  Dodge,  28 
Cal.  445;  People  ii.  Frauds,  38  Cal.  183;  Penal  Code,  sec- 
tions thirteeu  hundred  and  forty-nine  to  thirteeen  hundred 
and  sixty-two. 

John  L.  Love,  Attorney-general,  for  the  people. 

By  the  Court: 

The  defendant's  motion  for  a  continuance  should  have 
been  granted.  His  affidavit  disclosed  the  materiality  of  the 
absent  witnesses;  that  they  had  promised  to  attend  tho  trial, 
and  that  relying  on  this  promise,  and  deeming  it  important 
to  him  that  they  should  testify  in  person  at  the  tiial,  he  had 
omitted  to  take  their  depositions,  but  could  procure  them 
before  another  trial.  This  brings  the  case  fully  within  the 
ruling  in  People  v.  Dodge,  28  Cal.  447,  and  within  the  rea- 
soning in  People  v.  Francis,  38  Cal.  185. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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•    JOHN  S.  KIMBALL  v.  A.  W.  MACPHERSON. 

8aij5  op  the  Shore  op  the  Ocean  Below  High  Tide. — The  Act  of  March 
2Sth,  1368,  for  the  sale  of  lands  belonging  to  the  State,  does  not  anther- 
ize  the  sale  of  the  beach  of  the  ocean  below  high  tide. 

Idem. — Nothing  short  of  very  explicit  provision  in  the  law  to  that  effect  will 
justify  the  Court  in  holding  that  the  Legislature  intended  to  permit  the 
shore  of  the  ocean,  between  high  and  low-water  mark,  to  be  converted 
into  private  ownership. 

(104)    Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  County  of  Mendocino. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

The  Judge  of  the  District  Court,  the  Hon.  William  C. 
Wallace,  in  his  conclusions  of  law,  uses  the  following  lan- 
guage: 

''In  regard  to  the  merits  of  the  case  I  am  compelled  to 
say  that  the  land  sought  to  be  purchased,  in  my  opinion  is 
not  of  the  character  that  the  Legislature  intended  to  sell. 
Either  the  Legislature  has  established  a  most  pernicious 
system,  or  a  good,  wholesome  one  has  been  provided,  and 
tliis  application,  as  well  as  many  others,  develops  an  at- 
tempt to  apply  it  to  a  purpose  never  intended  by  the  Legis- 
lature. The  Act  under  which  the  plaintiff  and  defendant 
proceed  is  the  embodiment  of  all  the  former  attempts  at  the 
establishment  of  a  wholesome  system,  and  is  complete  with- 
in itself.  The  twenty-eighth  section  of  the  Act  of  1868,  p. 
514,  (of  the  Session  Acts),  sets  forth  the  character  of  lands  for 
sale;  section  twenty-nine  provides  who  maybe  the  purchas- 
er and  how  the  purchase  shall  be  made,  and  the  manner  of 
procuring  the  title  from  the  State.  The  following  sections 
from  the  thirtieth  to  fiftieth  inclusive,  being  the  remainder 
of  Part  Eleventh,  from  page  five  hundred  and  fourteen  to 
five  hundred  and  twenty-one  inclusive,  provides  for  a  sys- 
tem of  reclamation.  The  forty- third  section  provides  for 
the  formation  of  districts  for  the  purpose  of  reclaiming  of 
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*  swamp  and  overflowed,  salt;,  marsh,  and  tide  lands.' 
There  is  no  distinction  in  the  Act;  all  those  qualities  are  in- 
tended to  be  reclaimed.  This  Act  embodies  the  leading 
features  of  all  former  acts: 

**This  view  is  sustained  by  the  case  of  the  People  v.  Mor- 
riU^  26  Cal.p.  346.  In  that  case  the  Court  uses  the  follow- 
ing language,,  on  page  three  hundred  and  fifty-eight;  '  If  the 
Legislature,  by  the  Act  of  May  14th,  1861,  to  secure  the 
^^^  reclamation  of  the  public  lands,  except  by  the  sale  of 
such  as  were  themselves  reclaimable,  then  it  must  be  held 
to  have  abandoned  a  policy  not  only  sensible  in  itself,  but 
one  which  had  become  traditional  also.'  This  language  ap- 
plies with  peculiar  force  to  the  Act  under  which  these  pro- 
ceedings were  instituted,  passed  seven  years  after. 

''The  same  idea  is  again  promulgated  in  the  case  of  Tay- 
lor V.  UnderhiU,  40  Cal.  p.  471.  On  page  four  hundred  and 
seventy-two  the  Court  says  *it  found  that  the  land  in  con- 
troversy is  below  high-water  mark  and  that  the  tide  ebbs 
and  flows  over  it;  and,  as  a  conclusion  of  law,  that  neither 
party  could  purchase  the  land  as  swamp  and  overflowed 
land.'  On  pftge  four  hundred  and  seventy-three  the  Court 
says,  'Upon  the  facts  found  in  this  case,  there  can  bono 
doubt  thi^t  the  certificate  of  purchase  was  improperly  issued 
to  defendant,'  etc.  Again  on  the  same  page,  *The  State 
can  probably  sell  the  land  and  authorize  the  purchaser  to 
extend  the  water  front  so  as  to  enable  him  to  build  upon 
this  land,  but  this  must  be  done  in  the  interest  of  com- 
merce, and  that  must  be  first  determined  by  the  Legisla- 
ture.' The  same  authority,  on  the  last  named  page,  de- 
nominates the  sloping  bank  of  the  Sacramento  Biver,  'a 
part  of  the  bed  of  the  river.'  If  that  is  so,  much  more  for- 
cibly is  '  the  sand  beach  on  the  seashore'  a  part  of  the  bed 
of  the  ocean." 

Bond  &  Kdtony  for  Appellant. 

The  Act  of  1868  (Stat.  1867-^,  p.  514)  establishes  a  State 
Land-oflSce.     Section  twenty-eight  says:  "The  *  *  *  tide 
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lands  belonging  to  the  State  shall  be  sold  at  the  rate  of  one 
dollar  per  acre,"  etc  (without  reservation);  while  section 
twenty-nine  provides  tbe  coarse  to  be  pnrsaed  by  any  resi- 
dent who  desires  to  purchase  *  *  *  any  portion  of  the  tide 
^^^^^  lands  belonging  to  the  State  above  low  tide.  The 
Court  belowj  in  construing  this  statute,  holds  that  it  pro- 
vides only  for  the  sale  of  such  tide  lands  as  aire  susceptible 
of  reclamation  under  subsequent  sections  of  the  same  Act. 
To  meet  this  opinion,  we  simply  invite  a  careful  perusal  of 
the  subsequent  sections  of  the  Act,  and  submit  that  it  con- 
tains no  provision  restricting  the  sale  of  tide  lands  to  the 
latter  class. 

Section  twenty-nine  provides  the  course  to  be  pursued  by 
any  resident  who  desires  to  purchase  any  portion  of  the  tide 
lands  belonging  to  the  State  above  low  tide.  Nowhere  do 
we  find  any  words  restricting  the  tide  lands  to  any  particu- 
lar character.  It  is  true  that  the  Legislature,  by  the  same 
Act,  sections  thirty  to  fifty,  has  provided  a  system  of  re- 
clamation for  such  of  the  salt,  marsh,  and  tide  lands  as  are 
susceptible  of  reclamation;  but  we  submit  that,  from  the  ex- 
istence of  such  a  system,  it  does  not  necessarily  follow  that 
the  State  can  sell  no  part  of  the  tide  lands  except  such  us 
can  be  reclaimed  in  the  manner  provided.  The  case  of  the 
People  V.  Morrilly  26  Cal.  p.  346,  is  cited  in  support  of  the 
decision  below. 

This  decision  was  made  upon  an  application  to  purchase 
lands  which  lay  below  high  tide,  under  a  law  which  provid- 
ed alone  for  the  sale  of  swamp  and  overflowed  lands,  which 
belonged  to  the  State  by  grant  of  Congress,  September 
28th,  1850;  and  was  rendered  long  prior  to  the  passage  of 
any  law  authorizing  the  sale  of  the  land  which  belonged  to 
the  State  by  reason  of  her  sovereignty. 

Oeorge  Cadtoalader,  for  Respondent. 

By  the  case  of  the  People  v.  MonUl^  26  Cal.  336,  the  term 
"  tide  lands'*  acquired  a  distinct  judicial  meaning,  as  being 
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a  class  of  lands  which  lie  below  ordinary  high-water  m^rk, 
but  which  are  capable  of  reclamation. 

The  Act  of  March  28th,  1868,  carried  out  the  same  policy 
as  the  previous  Acts,  and  made  the  proceeds  of  the  sales  of 
^*®^  the  tide  lands  go  into  the  Fund  for  **  reclamation  pur- 
poses," and  by  every  reasonable  intendment  adopted  the 
definition  of  tide  lands  subject  to  sale  laid  down  in  the  case 
of  the  People  v.  Morrill. 

By  the  Court: 

A  contest  having  arisen  before  the  State  Surveyor-gener- 
al, whether  the  plaintiff  or  the  defendant  was  entitled  to  en- 
ter a  small  parcel  of  tide  land  on  the  shore  of  the  ocean,  the 
controversy  was  referred  to  the  District  Court,  which  de- 
cided that  the  land  is  not  subject  to  entry,  and,  consequent- 
ly, that  neither  of  the  parties  is  entitled  to  enter  it.  The 
Court  finds  that  the  land  sought  to  be  entered  ''is  a  sand 
beach  at  low  tide  and  is  covered  by  the  ordinary  high  tides, 
and  is  between  the  marks  of  high  tide  and  deep  water;  that 
the  said  land  is  not  susceptible  of  reclamation  and  can  be 
put  to  no  useful  purpose,  except  in  connection  with  a  wharf 
or  some  other  superstructure  for  commercial  or  navigation 
purposes;  that  the  said  land  is  not  susceptible  of  use  for  ag- 
ricultural, grazing,  or  pasturage  purposes,  that  the  said 
premises  comprise  a  part  of  the  bed  of  the  ocean." 

We  agree  with  the  District  Court  that  it  was  not  the  in- 
tention of  the  Legislature  to  permit  a  sand  beach  on  the 
shore  of  the  ocean,  between  ordinary  high  and  low-water 
marks,  to  be  converted  into  private  proprietorship  under 
the  Act  of  March  28th,  1868:  Stats.  1867-8,  p.  614.  In 
People  v.  Momll,  26  Cal.  336,  it  was  decided  that  under  the 
Acts  of  April  21st,  1868,  and  May  13th,  1861,  regulating  the 
sale  of  swamp  and  overflowed  and  tide  lands,  the  shore  of 
the  ocean  between  ordinary  high  and  low-water  marks,  and 
which  was  not  susceptible  of  reclamation,  so  as  to  be  made 
useful  for  agricultural  purposes,  could  not  be  entered  and 
converted  into  private  ownership.     The  same  proposition 
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was  reaffirmed  in  Taylor  v.  Vnderhill,  40  Cal.  471.  These 
(to8)  decisions  are  decisive  of  this  case,  unless  the  Act  of 
March  28th,  1868,  has  modified  the  former  statutes  so  as  to 
permit  hmds  of  this  description  to  be  entered. 

Without  attempting  an  analysis  of  the  last  named  Act,  it 
will  suffice  to  say  that,  in  our  opinion,  it  has  not  had  that 
effect.  It  is  apparent  from  many  of  its  provisions  that  it 
was  not  intended  to  authorize  the  sale  of  a  class  of  tide 
lands  which  before  then  had  not  been  subject  to  entry.  But 
the  chief  purpose  of  that  Act  was  to  reduce  into  one  har- 
monious system  all  previous  provisions  for  the  sale  of  over- 
flowed, swamp,  and  tide  lands  and  other  land  belonging  to 
the  State,  and  to  provide  for  the  reclamation  of  the  first 
named  classes.  But  it  contains  no  provision  from  which  it 
can  justly  be  inferred  that  it  was  intended  to  enlarge  its 
scope,  so  as  to  include  a  class  of  tide  lands  which  thereto- 
fore had  not  been  subject  to  entry.  Nothing  short  of  a  very 
explicit  provision  to  that  effect  would  justify  us  in  holding 
that  the  Legislature  intended  to  permit  the  shore  of  the 
ocean,  between  high  and  low  water  mark,  to  be  converted 
into  private  ownership. 

Judgment  affirmed. 


[No.  3,641.] 

THE    STANISLAUS    BRIDGE    COMPANY    r.   J.    R. 
HORSLET. 

Power  of  Boabd  of  Supbbvisobs  Over  Tolls.— When  an  Act  is  passed  an- 
thorizing  the  building  of  a  toU  bridge  across  a  river,  and  the  collection 
of  such  tolls  OS  the  Board  of  Supervisors  of  the  county  shall  fix,  with  a 
proviso  that  the  Legislature  may  modify  or  change  the  rates,  the  power 
of  the  Board  of  Supervisors  in  the  premises  is  not  exhausted  when  they 
once  fix  the  tolls,  but  the  Board  may  change  the  same  fromitime  to  time, 
subject  to  the  supervisory  control  of  the  Legislature. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  Stanislaus. 
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(lo©)  This  action  was  commenced  in  a  Justice's  Court  to  re- 
cover fifteen  dollars  and  tbirty-five  cents,  alleged  to  be  due 
by  defendant  for  tolls  on  plaintijQTs  bridge,  and  was  trans 
ferred  to  the  District  Court  for  trial,  under  the  provisions 
section  five  hundred  and  eighty-one  of  the  Civil  Practice 
Act. 

By  the  Act  of  February  25th,  1862  (Stats.  1862,  p.  19), 
the  plaintiff,  a  corporation  then  organized,  was  authorized  to 
build  one  or  more  bridges  across  the  Stanislaus  Biver,  with 
the  right  to  use  the  same  as  toll  bridge  or  bridges  for 
twenty-five  years. 

Section  third  of  the  Act  reads  as  follows: 

"Sec.  3.  The  said  bridge  company,  upon  the  completion 
of  one  or  more  of  said  bridges,  shall  be  authorized  and  em- 
powered to  charge  and  collect  such  rates  of  toll  as  the  Board 
of  Supervisors  of  Stanislaus  County  shall  fix;  provided,  that 
the  Legislature  may  at  all  times  modify  or  change  the  rates 
so  fixed  by  said  Board  of  Supervisors." 

The  complaint  filed  in  the  District  Court  alleged  the 
erection  of  one  bridge  under  the  law,  the  fixing  of  tolls  by 
.  the  Supervisors  of  said  county,  and  that  the  defendant  and 
his  family  had  crossed  said  bridge  at  various  times,  and 
was  indebted  for  tolls  in  the  sum  of  fifteen  dollars  and  thir- 
ty-five cents,  which  he  refused  to  pay. 

The  answer  of  defendant  alleged:  First,  that  the  order  of 
the  Board  of  Supervisors,  fixing  the  tolls  was  passed  or 
made  on  the  6th  of  May,  1862,  and  that  said  bridge  was 
not  constructed  or  completed  until  August,  1862,  and, 
therefore,  said  order  was  without  jurisdiction  and  void; 
Second,  that  on  the  6th  day  of  February,  1872,  the  Board 
of  Supervisors  made  a  second  order,  fixing  the  rate  of  tolls 
on  said  bridge.  That  according  to  the  rates  so  last  fixed 
the  whole  amount  due  by  the  defendant  for  tolls  on  said 
bridge  is  five  dollars,  and  no  more,  which  sum  he  had  ten- 
dered to  plaintiffs  before  suit,  and  which  he  tendered  in 
Court. 
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(iio)  rpQ  ^jjjg  angler  a  demurrer  was  interposed,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  i\ 
defense. 

The  Court  sustained  the  demurrer,  and  entered  judgment 
for  plaintiff  for  the  amount  claimed  in  his  complaint,  and 
the  defendant  appealed. 

Z>.  S.  Temjy  for  Appellant. 

The  plaintiff  contends  that  the  power  of  the  Supervisors 
over  this  bridge  was  exhausted  when  they  passed  the  order 
of  May,  1862,  and  that  the  rates  of  toll  fixed  by  that  order 
could  only  be  changed  during  the  continuance  of  the  fran- 
chise by  the  Act  of  the  Legislature. 

We  do  not  understand  the  proviso  in  the  third  section  of 
the  Act  of  February,  1862,  as  a  limitation  upon  the  power 
of  the  Supervisors,  but  as  a  reservation  of  the  right  to  inter- 
fere to  protect  the  corporation  on  the  one  hand,  and  the 
public  on  the  other,  against  an  abuse  of  the  discretion  giv- 
en to  the  Board  of  Supervisors  in  the  Act. 

Jurisdiction  over  toll  bridges  and  ferries  is  given  by  the 
statute  to  the  Board  of  Supervisors;  and  the  order  of  Feb- 
ruary, 1872,  which  is  set  out  in  the  answer,  is  valid  and  * 
binding,  until  reversed  or  annulled  by  a  superior  tribu- 
nal. It  can  no  more  be  attacked  in  a  collateral  action  than 
the  judgment  of  a  Court  of  record :  Wavgh  v.  Cliauncy,  IS 
Cal.  11;  Fall  v.  Paiwe,  23  Cal.  302. 

If  plaintiff  was  dissatisfied  with  such  order,  the  remedy 
was  by  certiorari:  Fall  v.  Paine,  23  Cal.  302;  Murry  v.  5«- 
pervisoi's  of  Mariposa  County,  23  Cal.  492. 

H.  EJgerion  and  A.  Hewell,  for  Eespondent. 

The  power  granted  by  the  Act  to  the  Board  of  Supervi- 
sors was  to  fix  the  rate  of  tolls  which  the  plaintiff  should  be 
allowed  to  charge  for  crossing  its  bridge  after  its  comple- 
tion. This  power  was  exercised  by  the  Board  of  Supervi- 
sors, by  their  action,  on  the  5th  of  May,  1862,  which  cul- 
^***^     minated  in  the  order  of  that  date,  under  which  the 


Digitized  by  VjOOQ IC 


April,  1873.]  Stanislaus  Bbidge  Co.  v.  Hobslet.  112 

Opinion  of  the  Gonrt. 

plaintiff  claims;  and  wd  contend  that  by  that  order  the 
power  became  exhausted,  for  they  had  the  right  to  fix  the 
tolls,  not  to  nnfix  or  refix  them;  and  the  grant  of  the  former 
power,  t.  e.,  to  fix  the  rate,  does  not  inclnde,  but  expressly 
excludes  the  latter  power,  for  the  maxim  is:  Expresaio  unins 
eat  excliisio  allerius;  but  the  power  to  revise,  refix  or  alter 
the  tolls  fixed  by  the  Supervisors  is  expressly  reserved  to 
the  legislators,  by  the  proviso  in  the  same  section  contain- 
ing the  grant. 

The  same  principle  was  decided  in  New  York,  in  a  case 
where  the  Legislature  had  invested  the  President  and  Di- 
rectors of  a  turnpike  company  with  the  power  to  fix  their 
toll  gates.  This  power  having  been  exercised  by  the  com- 
pany, some  years  afterward  they  removed  their  toll  gate  to 
another  place;  and  the  collection  of  tolls  being  resisted  at 
the  new  gate,  in  an  action  arising  out  of  the  matter,  the 
Court,  holding  the  tolls  charged  at  the  new  gate  to  be  il- 
legal, said:  ''We  are  also  inclined  to  the  opinion  that  where 
the  discretion  has  been  once  exercised  the  power  is  ex- 
hausted:" Gri^n  v.  House,  18  John.  367;  Harf/ord  AD.  T. 
Co.  V.  BaJcei',  17  Pick.  432, 

By  the  Court: 

By  the  Act  of  February  25th,  1862  (Stats.  1862,  p.  19), 
.the  plaintiff  was  authorized  to  construct  a  toll  bridge  across 
the  Stmislaus  Biver,  and  "to  charge  and  collect  such  rates 
of  toll  as  the  Board  of  Supervisors  of  Stanislaus  County 
shall  fix;  provided,  that  the  Legislature  may  at  all  times 
modify  or  change  the  rates  as  fixed  by  said  Board  of  Super- 
visors." Before  the  bridge  was  completed  the  Board  of 
Supervisors  established  the  rates  of  toll  by  an  order 
properly  entered  in  their  minutes.  But,  in  February, 
1872,  by  another  order  duly  entered,  the  Board  of  Su- 
pervisors fixed  other  and  reduced  rates  of  toll,  and  an- 
<***>  nulled  the  former  order.  This  action  is  brought  to 
recover  from  the  defendant  tolls  which  accrued  and  became 
due  subsequent  to  the  establishment  of  the  new  rates;  and 

115 


Digitized  by  VjOOQ IC 


113  Ex  Parte  Bowen.  [Sup.  Ct. 

Points  decided. 

the  principal  question  in  the  case  is*,  whether  the  plaintiff  is 
entitled  to  recover  according  to  the  rates  first  established 
or  those  subsequently  fixed  bj  the  Board  of  Supervisors  in 
February,  1872.  The  argument  for  the  plaintiff  is,  that 
under  the  Act  of  1862,  when  the  Board  of  Supervisors  had 
once  fixed  the  rates,  its  power  in  the  premises  was  ex- 
hausted, and  that  it  could  not  thereafter  modify  or  change 
them.  But  this  proposition  is  not  tenable.  The  reserva- 
tion to  the  Legislature  of  the  right  to  modify  or  change  the 
rates  raises  no  implication  that  the  Supervisors  were  pro- 
hibited from  doing  so.  On  the  contrary,  it  was  only  in- 
tended to  remove  all  doubt  as  to  the  power  of  the  Legisla- 
ture to  coiTect  any  abuse  by  the  Supervisors  of  their  dis- 
cretion in  the  regulation  of  the  rates  of  toll.  But  it  is  clear 
that,  subject  to  this  supervisory  control  of  the  Legislature, 
the  Board  of  Supervisors  may,  at  its  discretion,  modify  or 
change  the  rates.  We  are,  therefore,  of  opinion  that  the 
demurrer  to  the  answer  ought  to  have  been  overruled. 

Judgment  reversed  and  cause  remanded,  with  an  order 
to  the  Court  below  to  overrule  the  demurrer. 


[No.  10,037.] 

Ex  Parte  JACK  BOWEN. 

DzscHABOB  VROH  STATE  PRISON  ON  HABEAS  CoBPus. — When  a  judgment  of 
a  County  Court  for  a  felony  is  reversed  by  the  Supreme  Court,  after  the 
prisoner  has  been  sent  to  the  State  Prison  in  pursuance  of  his  sentence, 
the  refusal  of  the  County  Court  to  order  the  prisoner  to  be  brought  back 
to  the  county  for  a  new  trial,  is  no  ground  for  his  dischaige  from  custody 
on  habeas  corpus. 

(113)    rpgjj  prigQuer  was  brought  before  the  Supreme  Court 
on  a  writ  of  habeas  corpus. 
The  other  facts  are  stated  in  the  opinion. 

George  W.  7}ylei\  for  Petitioner. 

Attomey-generoil  Love,  contra. 
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By  the  Court: 

It  appears  from  the  return  to  the  writ  that  the  petitioner, 
Jack  Boweu,  is  held  in  custody  by  the  Warden  of  the  State 
Prison,  under  a  commitment  from  the  County  Court  of  Sut- 
ter County,  on  a  conviction  for  grand  larceny,  and  that  the 
term  of  imprisonment  has  not  yet  expired.  But  it  appears 
the  judgment  of  conviction  was  reversed  by  this  Court  and 
a  new  trial  ordered,  and  the  petitioner  alleges  that  the  re- 
mittitur was  filed  in  the  County  Court  more  than  six  months 
ago,  and  that  on  filing  it  the  Court  was  requested  to  enter 
an  order  directing  the  Sheriff  to  bring  the  accused  from  the 
State  Prison  for  trial,  which  order  the  Court  refused  to  en- 
ter. The  refusal  of  the  Court  to  enter  the  order  is  the 
only  ground  relied  upon  as  entitling  the  petitioner  to  be 
discharged  from  custody.  But  it  is  clearly  insufficient. 
We  cannot  review,  in  this  proceeding,  the  action  of  the 
County  Court,  and  determine,  on  an  ex  parte  application, 
whether  there  were  or  were  not  sufficient  reasons  for  deny- 
ing the  order,  under  the  circumstances,  made  to  appear  to 
that  Court.  And  if  there  were  no  sufficient  reasons  for  de- 
nying it,  that  may  afford  ground  for  some  appropriate  pro- 
ceeding to  compel  the  Court  to  correct  the  error  and  pro- 
ceed with  the  trial,  but  is  clearly  no  cause  why  the  accused 
should  be  discharged  from  custody. 

(114)  Ordered  that  the  application  be  denied  and  the  writ 
dismissed,  and  that  said  Bowenbe  remanded  to  the  custody 
of  the  Warden  of  the  State  Prison. 


[No.  10,039.  ] 

THE  PEOPLE  V.  MORTIMEE. 

Ex  Post  Facto  Law. — A  law  changing  the  forms  of  prooeduraby  which  per* 
Bons  accused  of  crime  are  to  bo  tried  for  offenses  committed  before  the 
law  was  passed,  is  not  an  c£  post  facto  law. 

Forms  op  Procedcrb  in  Criminal  Cases. — Persons  accnsed  of  crimes  al- 
leged to  have  been  committed  before  the  Penal  Code  took  effect,  are  to 
bo  tried  in  accordance  with  the  forms  of  procedure  provided  in  the  Code. 
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Argument  07  Ck)nNSEL  in  Criminal  Cases. — In  crimiiud  cases  tried  sinco 
the  Penal  Code  took  effect,  the  District  Attorney  must  open  and  may 
conclude  the  argament,  oven  if  the  offense  was  committed  before  the 
Code  took  effect. 

Continuance  in  Criminal  Case. — If  the  facts  shown  on  an  application  for  a 
continuance  in  a  criminal  case  cast  suspicion  on  the  good  faith  of  the  ap- 
plication, and  induce  the  belief  that  it  was  intended  only  for  delay,  the 
Court  will  not  abuse  its  discretion  in  refusing  it. 

New  Trial  on  Ground  of  Bias  of  Juror. — ^The  fact  that,  after  a  verdict 
of  guilty  has  been  rendered,  the  accused  ascertains  for  the  first  time  that 
before  the  jury  was  impaneled  a  juror  had  formed  and  expressed  an  opin- 
ion as  to  his  guilt,  is  not  a  ground  for  a  new  triaL 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, County  of  Sacramento. 

The  defendant  was  indicted .  for  the  crime  of  murder  in 
killing  Mary  Shaw  alias  Mary  Gibson,  and  was  convicted  of 
murder  in  tbe  first  degree.  .  The  offense  was  committed  ou 
the  l^th  day  of  September,  1872;  the  indictment  was  found 
on  the  27th  day  of  November,  1872,  and  the  trial  took  place 
in  March,  1873.  The  Penal  Code  went  into  effect  at  twelve 
o'clock  M.  on  the  first  day  of  January,  1873. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

^**^  S,  C.  Demon  and  Cameron  H,  King,  for  Appellant,  on 
the  question  of  a  continuance,  cited  People  v.  DiaSy  6  Cal. 
449;  People  v.  Dodge,  28  Id.  445,  and  People  v.  Francis,  38 
Id.  183.  On  the  question  of  the  bias  of  the  juror,  they  argu- 
ed that  a  party  could  not  be  deprived  of  a  trial  by  an  impartial 
jury,  by  the  Legislature,  because  it  was  a  right  guaranteed 
by  the  Constitution  of  the  United  States,  in  Article  VI  o( 
Amendments,  which  declares  that  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial  by  an  impartial  jury,  etc. ;  and  that  in  the  People  v. 
Fair,  the  constitutional  question  was  not  raised  or  passed 
on.  They  cited  Sedgwick  on  S.  and  C.  Law,  534;  2  Gra- 
ham &  W.,  New  Trials,  382;  State  v.  Hopkins,  1  Bray,  372; 
Busic  V.  Tlie  State,  19  Ohio,  198;  Codf/  v.  Hie  State,  3  How. 
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Miss.  27;  Sellers  v.  Tlie  People,  8  Scam.  412;  Monroe  v.  The 
Stale,  5  Georgia,  85;  and  Childera  v.  Fcnrdy  10  Srnedes  & 
MarsLall,  25. 

They  also  argued  thai  each  Code,  except  the  Penal  Code, 
contained  a  provision  to  the  effect  that,  as  to  cases  pending 
when  the  Codes  took  effect,  proceedings  therein  must  con- 
form to  those  Codes,  citing  Code  or  Civil  procedure,  sec- 
tion eight;  Political  Code,  section  eight;  Civil  Code,  section 
eight;  and  that  the  Penal  Code,  ex  indtistna,  omitted  this 
provision,  and  declared  (Sec.  6)  that  any  "act  or  omission," 
etc.,  ''may  be  prosecuted  and  punished  as  though  the  Code 
had  not  been  passed;"  and  that  this  clearly  indicated  a  dis- 
tinction between  civil  and  criminal  cases,  and  that  criminal 
cases,  when  the  act  was  committed  before  the  Code  took 
effect,  must  be  prosecuted  under  the  old  law;  and  cited 
Blackstone*s  Com.,  Book  4,  pp.  320,  321,  and  Penal  Code, 
sees.  175,  684,  685,  and  687. 

G.  A.  Blanchardy  for  the  People,  argued  that  a  defendant 
'n  a  criminal  case  had  not  a  right  to  be  tried  in  a  particular 
manner,  and  that  the  Legislature  might  change  the  mode  of 
iio)  procedure,  and  cited  Calder  v.  Bull,  3  Dallas,  386; 
Penal  Code,  sec.  4.  He  argued  that  the  langaage  of  sec- 
tion six  had  reference  to  the  punishment,  and  not  mode  of 
procedure. 

By  the  Coubt: 

The  questions  to  be  determined  on  this  appeal  are :  First — 
Did  the  Court  below  err  in  directing  that  the  counsel  for 
the  prosecution  open  and  conclude  the  argument  to  the  jury, 
there  being  two  counsel  on  each  side?  Second — ^Did  the 
Court  err  in  refusing  to  continue  the  cause  on  the  applica- 
tion of  the  defendant?  Third — Ought  a  new  trial  to  have 
been  granted,  on  the  ground  that  after  the  verdict  was  ren- 
dered the  defendant  ascertained  for  the  first  time  that  the 
juror    McLaughlin,  before  the   jury  was   impaneled,    had 
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formed  and  expressed  au  unqualified  opiuion  q&  to  the  guilt 
of  the  accused,  and  bad  actual  bias  against  him  ? 

The  decision  of  the  first  question  must  turn  upon  the 
proper  construction  of  section  six  of  the  Penal  Code,  which 
is  in  these  words: 

"Sec.  6.  No  act  or  omission,  commenced  after  twelve 
o'clock,  noon ,  of  the  day  on  which  this  Code  takes  effect  as 
a  law,  is  criminal  or  punishable,  except  as  prescribed  or  au« 
thorized  by  this  Code,  or  by  some  of  the  statutes  which  it 
specifies  as  continuing  in  force  and  as  not  affected  by  its 
provisions,  or  by  some  ordinance,  municipal,  countyj  or 
township  regulation,  passed  or  adopted  under  such  statutes 
and  in  force  when  this  Code  takes  effect.  Any  act  or  omis- 
sion commenced  prior  to  that  time  may  bo  inquired  of, 
prosecuted,  and  punished  in  the  same  manner  as  if  this 
Code  had  not  been  passed." 

Under  the  Criminal  Practice  Act,  as  it  stood  prior  to  the 
adoption  of  the  Penal  Code,  we  held  in  the  case  of  the 
People  V.  Fairy  43  Cal.  137,  that  in  a  capital  case,  where 
^^''^  there  are  two  counsel  on  each  side,  they  must  alternate 
in  their  argument  to  the  jury.  But  the  rule  is  changed  by 
section  one  thousand  and  ninety-three  of  the  Penal  Code, 
which  x>i'ovides  that  "the  District  Attorney  or  other  coun- 
sel for  the  people  must  open  and  the  District  Attorney  may 
conclude  the  argument."  The  defendant  in  this  case  was 
indicted  for  murder,  alleged  to  have  been  committed  be- 
fore the  Penal  Code  took  effect;  and  at  the  trial  the  people 
and  the  defendant  were  each  represented  by  two  counsel, 
and  the  counsel  for  the  defendant  claimed  the  right  to  al- 
ternate with  the  counsel  for  the  prosecution  in  the  argu- 
ment to  the  jury.  But  the  Court  decided  that  the  counsel 
for  the  prosecution  must  open  the  argument,  and  that  the 
District  Attorney  might  conclude  it,  which  ruling  is  as- 
signed as  error.  It  is  contended  for  the  defense  that  under 
section  six  of  the  Penal  Code,  above  quoted,  it  was  the 
duty  of  the  Court  to  conduct  the  trial  in  all  particulars  as 
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though  the  Code  had  not  been  adopted.  It  is  claimed,  in 
other  words,  that  the  forms  of  procedure  provided  in  the 
Code  have  no  application  in  any  particular  to  trials  for  of- 
fenses alleged  to  have  been  committed  before  the  Code 
took  effect,  and  the  argument  is  based  upon  that  portion  of 
section  six  which  provides  that  an  v  act  or  omission  com- 
menced prior  to  the  taking  elFect  of  the  Code  **may  be  in- 
quired of,  prosecuted,  and  punished  in  the  same  manner  as 
if  this  Code  had  not  been  passed."  It  is  said  the  word 
"may"  in  this  sentence  will  be  construed  as  "must"  and 
that  the  terms  "inquired  of" and  "prosecuted*  *  *  in  the 
same  manner  as  if  this  Code  had  not  been  passed,"  necessa- 
rily imply  that  the  forms  of  procedure  provided  in  the  Code 
were  not  intended  to  apply  in  any  particular  to  that  class  of 
cases.  But  wo  will  be  aided  somewhat  in  interpreting  this 
clause,  by  section  four  of  the  Penal  Code,  which  is  in  these 
words: 

"Tho  rule  of  the  common  law  that  penal  statutes  are  to 
^*®^  be  strictly  construed,  has  no  application  to  this  Code. 
All  its  provisions  are  to  be  construed  according  to  the  fair 
import  of  their  terms,  with  a  view  to  effect  its  objects  and  to 
promote  justice." 

The  particular  purpose  intended  to  be  accomplished  by 
section  six  was  to  steer  clear  of  any  difficulty  arising  from 
the  enactment  of  cjjpos^/acto  laws,  which  are  prohibited  by 
the  Constitution  of  the  United  States.  But  laws  changing 
the  mere  forms  of  procedure  in  a  criminal  action  are  not 
within  this  category. 

In  his  work  upon  Constitutional  Limitations  (p.  272) 
Judge  CooLEY  states  the  rule  to  be,  that  "so  far  as  mere 
modes  of  procedure  are  concerned,  a  party  has  no  more 
right  in  a  criminal  than  in  a  civil  action  to  insist  that  his  case 
shall  be  disposed  of  under  the  law  in  force  when  the  act  to 
be  investigated  is  charged  to  have  taken  place.  Remedies 
must  always  be  under  the  control  of  the  Legislature;  and  it 
would  create  endless  confusion  in  legal  proceedings  if  every 
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case  was  to  be  coudacted  only  iu  accordaDce  witb  (be  rales 
of  practice,  and  heard  only  by  the  Coarts  iu  existence  Avhen 
its  facts  arose." 

It  is  clear,  therefore,  that  no  constitutional  difficulty 
would  be  encountered  in  requiring  past  offenses  to  be  tried 
under  new  forms  of  procedure,  and  it  is  equally  clear  that, 
if  such  offenses  are  to  be  tried  only  under  the  old  forms, 
and  later  offenses  under  the  new,  it  would  or  might  **  create 
endless  confusion  in  legal  proceedings."  We  have  had  no 
opportunity  to  compare  in  detail  the  forms  of  procedure 
provided  in  the  Code  with  those  which  before  existed;  but 
if  they  are  now  substantially  the  same,  they  are  liable  to  be 
varied  by  future  legislation — in  which  event,  if  the  construc- 
tion now  contended  for  is  to  prevail,  offenses  committed  be- 
fore the  Code  took  effect  would  be  tried  under  one  form  of 
(iiD)  procedure,  and  later  offenses  under,  it  may  bo,  a 
wholly  different  form  of  procedure. 

The  next  or  some  subsequent  Legislature  may  direct  the 
grand  or  trial  juiy  to  be  summoned  or  impaneled  in  a  man- 
ner wholly  different  from  that  which  formerly  prevailed — in 
which  event,  on  the  theory  of  the  defense,  it  would  be  in- 
cumbent on  the  Court  to  provide  two  sets  of  grand  and  trial 
jurors — one  to  inquire  into  and  try  offenses  committed  be- 
fore the  Code  took  effect,  and  the  other  to  iuvestifi^at^  and 
try  offenses  of  a  later  date.  Nothing  short  of  the  most  im- 
perative necessity  would  justify  us  in  so  construing  section 
six  of  the  Penal  Code  as  to  bring  about  this  result.  Nor 
do  we  think  that  either  its  purpose  or  language  demands 
that  we  should  so  construe  it.  Its  purpose  clearly  was  to 
provide  that  offenses  committed  before  the  Code  took  effect 
should  be  punished  under  the  prior  laws,  and  that  those 
committed  afterwards  should  be  punished  in  pursuance  of 
the  Code,  thereby  rendering  it  clear  that  the  Code  was  not 
amenable  to  the  charge  of  being  an  ex  post  facto  law.  This 
being  manifestly  the  end  intended  to  be  accomplished  by 
section  six,  the  phraseology  employed  to  express  that  intent 
must  be  construed,  as  required  by  section  four,  according 
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to  the  fair  import  of  its  terms,  "with  a  view  to  effect  its  ob- 
jects, and  promote  justice."  In  order  to  effect  the  objects 
of  that  provisiou,  and  to  promote  justice,  it  is  not  necessary 
that  we  should  adopt  the  construction  now  conteuded  for; 
nor  does  the  language  of  the  section  demand  that  we  should 
so  construe  it.  The  phrase,  "may  bo  inquired  of,  prose- 
cuted, and  punished  in  the  same  manner  as  if  this  Code  had 
not  been  passed,"  is  and  was  intended  to  be  equivalent  to 
the  phrase,  "may  be  investigated,  prosecuted,  and  pun- 
ished with  like  effect  as  if  this  Code  had  not  been  passed," 
and  has  no  reference  to  the  mere  form  of  procedure  at  the 
trial. 

The  next  point  is  that  the  Court  erred  in  denying  the  de^ 
(i«D)  fendant's  motion  for  continuance.  It  appears  the 
case  was  first  set  down  for  trial  on  the  10th  day  of  February; 
but  on  the  application  of  the  defendant,  and  with  the  con- 
sent of  the  District  Attorney,  the  trial  wtis  postponed,  and 
the  case  was  again  set  for  trial  on  the  twelfth  day  of  March, 
ou  which  day  the  defendant  moved  for  a  continuance,  to  en- 
able him  to  procure  the  testimony  of  Bryant  and  Searis, 
then  supposed  to  be  in  the  State  of  Nevada.  The  fact  pro- 
posed to  be  established  by  these  witnesses  was  that,  on  the 
night  of  the  homicide  the  defendant  was  at  the  circus,  iu 
company  with  a  woman,  about  the  time  the  homicide  was 
committed.  If  this  fact  was  material,  it  is  somewhat  im-< 
probable  that  out  of  the  large  number  of  persons  at  tho  cir- 
cus, none  could  be  found  to  prove  the  presence  of  the  de- 
fendant on  that  occasion,  except  the  two  witnesses  now 
absent  in  another  State.  Moreover,  the  fact  that  Bryant 
was  at  San  Francisco  on  the  eighth  of  March,  four  days  bo- 
fore  the  cause  was  set  for  trial;  that  he  wrote  to  the  de- 
fendant on  that  day,  expressing  his  friendly  feeling  towards 
him;  that  on  or  about  the  very  day  of  the  trial  he  passed 
through  Sacramento,  on  his  way  to  Virginia  City,  without 
calling  at  the  jail  to  see  the  defendant,  are  all  circumstances 
tending  strongly  to  cast  suspicion  on  the  good  faith  of  the 
application  for  a  continuance,  and  to  induce  tho  belief  that 
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it  was  iat6D(led  only  for  delay.  We  see  no  just  reason  to 
iufcr  that  the  Gpurt  below  abused  its  discretion  in  deuyiug 
the  application. 

On  the  remaining  point,  relating  to  the  juror  McLaughlin, 
it  is  sufficient  to  say  that  it  was  expressly  decided  in  People 
V.  Fair,  43  Cal.  137,  that  this  is  no  ground  for  a  new  trial 
uuder  our  statute;  and  we  still  adhere  to  that  opinion. 

Judgment  affirmed.     Bemittitur  to  issue  forthwith. 


[No.  10,042.] 

(iM)  THE  PEOPLE  r.  RUSSELL. 

Impanelino  Jury  in  Crivinai.  Case. — ^In  criminal  cases,  twelve  jurora  mnst 
be  called,  and  the  defendant  may  examine  the  whole  twelve,  and  must 
then  exercise  his  right  of  peremptory  challenge  on  those  not  excused  for 
cause,  and  those  not  challenged  must  be  sworn  to  try  the  issue.  Enough 
jurors  must  then  be  called  to  fill  up  the  number  to  twelve,  and  the  same 
process  must  be  repeated  ss  to  the  new  jurors  called,  until  the  jury  is 
complete. 

Idem. — A  peremptory  challenge  cannot  be  allowed  after  a  juror  is  sworn  to 
try  the  issue,  except  for  cause  shown. 

Ckoss  Examination  OF  Witness.— A  defendant  who  becomes  a  witness  in 
his  own  behalf,  and  undertakes,  on  his  direct  examination,  to  state  r.ll 
that  transpired  between  two  points  of  time,  may  bo  asked,  on  his  cross  ex- 
amination, if  he  lias  omitted  anything  pertinent  to  the  case;  and  bis  at- 
tention may  be  directed  to  the  precise  point,  by  asking  him  if  some  speci« 
fied  thing  did  not  occur. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  aud  County  of  San  Francisco. 

The  defendant  was  convicted  of  the  crime  of  murder  in 
the  first  degree,  in  the  killing  of  James  Crotty,  on  the  2d 
day  of  August,  1872,  and  appealed.  On  the  direct  examina- 
tion of  the  defendant,  he  stated  where  he  had  been  during 
the  three  hours — mentioning  several  places  he  visited.  On 
his  cross-examination,  the  District  Attorney,  after  defend- 
ant had  stated  that  he  could  not  say  where  he  got  the  pis- 
tol, asked  him  the  following  questions,  aud  received   the 
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following  answers:    ''Did  you  get  a  pistol  at  the   Lick 
House  ?    A. — No  sir.     Q. — Did  you  get  a  pistol  at  Mr. 
Collins?    A. — ^No,  sir.     Q. — Now,  sir,  I  will  ask  you  if  you 
asked  for  a  pistol  at  Stratman's?    A. — No,  sir." 
Tbe  other  facts  are  stated  in  the  opinion. 

G.  W.  Thjler,  for  Appellant,  argued  that  the  case  of  the 
Peopley.  Scoggiua  was  a  bare  majority  decision,  and  that 
<*«»>  the  reasoning  in  the  dissenting  opinion  was  so  strong 
that  the  Coux't  should  review  the  decision.  On  the  point  of 
the  cross-examination  of  the  defendant,  he  cited  Thcn^erg 
V.  Rand^  7  Cal.  561;  Jackson  v.  Feather  River  IFcUei-  Co.,  14 
Cal.  24;  P.  aiid  F.  R.  R.  Co.  v.  Simpson,  14  Peters,  461; 
and  mimaJcer  v.  Bucldey,  16  S.  &  E.  77. 

D.  J.  Murphy y  for  the  People,  on  the  question  of  chal- 
lenging jurors,  cited  Taylor  v.  Western  Pacific  Railroad 
Company,  45  Cal.  323.   ' 

On  the  point  of  the  cross-examination  of  Eussell,  he  cited 
1  Greenleaf  on  Ev.  451a,  12  ed.  by  Bedfield;  Mask  et  al.  v. 
iSto^c,  32  Miss.  405;  Fulton  Banlcy.  Stafford,  2  Wend.  485; 
and  Varich  v.  Johnson,  Id.  166. 

He  also  argued  that,  a  witness  was  not  bound  to  crimi- 
nate himself,  yet  it  was  a  privilege  he  might  waive,  and 
that  if  he  answered  in  part  as  to  a  matter  that  might  crimi- 
nate him,  he  might  be  cross-examined  as  to  the  whole 
transaction;  and  cited  Com.  v.  Home,  13  Grey,  26;  and  Peo- 
ple V.  Carroll,  3  Parker  Cr.  C.  73. 

By  the  Coukt: 

The  first  ground  of  error  relied  upon  is,  that  the  Court 
erred  in  requiring  the  defendant  to  exercise  his  right  of 
peremptory  challenge  prematurely,  and  before  twelve  jurors 
had  been  procured  whom  the  Court  decided  to  be  compe- 
tent and  qualified.  But  the  action  of  the  Court  was  in 
strict  accordance  with  the  ruling  of  this  Court  in  People  v. 
Scoggins,  37  Cal.  676,  and  was  correct,  unless  that  case  is 
to  be  now  overruled.     After  a  careful  reconsideration  of 
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the  question,  we  adhere  to  the  ruling  in  that  case  as  to  the 
method  to  be  pursued  in  impaneling  a  jury  in  a  criminal 
action. 

On  the  trial  the  defendant  testified  as  a  witness  on  his 
own  behalf;  and  on  his  examination  in  chief,  stated  that  he 
(las)  1q£|j  IjIiq  saloon  where  the  homicide  subsequently  oc- 
curred, about  six  o'clock  in  the  evening,  and  returned 
about  nine  o'clock,  when  the  killing  took  place.  He  also 
detailed  what  he  did,  and  how  he  was  occupied  during  the 
interval  between  the  time  when  he  left  and  when  he  re- 
turned to  the  saloon;  but  no  reference  was  made  to  the  time 
or  manner  of  procuring  the  pistol  with  which  the  homicide 
was  committed.  On  his  cross-examination  he  was  asked 
where  lie  got  the  pistol,  and  the  question  was  objected  to  as 
not  pertinent  to  anything  brought  out  on  the  examination 
in  chief.  But  the  Court  overruled  the  objection,  and  the 
witness  answered :  **I  cannot  say  where  I  did  get  it."  This 
ruling  was  excepted  to,  and  is  assigned  as  error.  It  fur- 
ther appears  that  in  his  argument  to  the  jury,  the  District 
Attorney  commented  on  the  fact  that  the  defendant  failed 
to  remember  where  he  got  the  pistol,  as  a  circumstance 
tending  to  impeach  his  credibility. 

But  we  think  there  was  no  error  in  the  ruling  of  the 
Court.  The  inquiry  made  in  the  first  instance  of  the  pris- 
oner, as  to  where  he  got  the  pistol,  may  well  be  considered 
as  limited  to  something  occurring  between  the  time  of  his 
departure  from  the  saloon  and  his  siibsequent  return  to  it. 
The  ground  upon  which  the  objection  was  overruled — that 
the  matter  inquired  of  was  part  of  the  res  geske — was  in  ef- 
fect a  determination  by  the  Court  that  the  inquiry  was  to 
be  confined  to  the  period  of  time  covered  by  the  evidence 
in  chief.  It  is  apparent  that  the  Court  would  have  so  in- 
structed the  witness,  had  it  been  called  upon  to  do  so  by 
the  counsel  for  the  defense.  The  subsequent  and  more 
specific  questions  as  to  how  the  pistol  was  obtained,  each 
refer  to  someplace  which  the  witness  had  already,  upon  his 
examination  in  chief,  represented  that  he  visited  between 
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the  time  of  his  first  struggle  with  the  deceased  in  the  sa- 
loon and  his  subsequent  return  to  the  same  place.  On  his 
cross-examination  it  was  certainly  competent  to  inquire  of 
^®*^  the  witness  concerning  any  matter  which  was  em- 
braced in  his  examination  in  chief.  The  witness,  under- 
taking in  his  own  behalf  to  state  all  that  had  transpired 
within  two  given  points  of  time,  may  be  properly  asked  on 
cross-examination,  if  he  has  omitted  anything  pertinent  to 
the  case,  and  his  attention  may  be  directed  to  the  precise 
point  of  inquiry  by  asking  him  if  some  specified  thing  did 
not  occur  during  the  interval,  as  for  instance,  whether  or 
not  he  had  procured  a  pistol. 

Judgment  affirmed  and  cause  remanded,  with  directions  to 
the  Court  below  to  fix  a  day  for  the  execution  of  the  sen- 
tence; remittitur  to  issue  forthwith. 


[No.  3,297.] 
WILLIAM  VAN  VACTOK  v.  JOSEPH  WALKUP. 

Libel  Couched  in  Ambiguous  Language. — ^In  the  action  for  a  libel,  it  is  the 
province  of  the  Court  to  determine  whether  the  language  of  the  alleged 
libel  will  bear  a  double  meaning,  one  of  which  is  libelous;  and  when  the 
Court  has  determined  that  it  will  bear  such  double  meaning,  it  is  the 
province  of  the  jury  to  determine  in  which  sense  it  was  used. 

Construing  Libel  Couched  in  Ambiguous  Language. — In  determining 
whether  the  language  of  the  alleged  libel  will  bear  a  double  meaning,  one 
of  which  is  libelous,  the  Court  must  not  separate  it  into  parts,  and  con- 
strue each  part  separately,  but  must  construe  each  part  of  the  alleged  li- 
bel in  connection  with  all  the  rest. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, County  of  Placer. 

The  complaint  averred  that  the  plaintiff,  and  "W.  H.  Kin- 
der, and  J.  D.  Pratt,  were  Supervisors  of  Placer  County; 
and  that  on  the  4th  day  of  April,  1870,  said  county  was  the 
owner  of  a  large  amount  of  the  capital  stock  of  the  Central 
Pacific  Bailroad  Company  of  California;  and  that  on  said 
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day  tbo  Legislature  passed  an  Act  authorizing  said  Super- 
visors to  sell  said  stock,  on  such  terms  as  they  should  deem 
<*^5  expedient;  and  that  on  the  13th  of  April,  1870,  the 
Supervisors  sold  the  stock  to  D.  O.  Mills  &  Co.,  a  banking 
firm  of  Sacramento;  that  on  the  10th  day  of  December, 
1870,  the  defendant  published  in  his  paper  (the  Placer  Uei- 
aid)  of,  and  concerning  the  plaintiflf,  as  a  Supervisor,  these 
false  and  defamatory  words: 

"The  Act,  under  which  the  Supervisors  sold  our  railroad 
stock,  passed  at  the  last  session  of  the  Legislature,  gave  the 
Supervisors  power  to  sell  said  stock  upon  such  terms  and 
conditions  as  shall  be  deemed  expedient  by  said  Board, 
thus  taking  away  from  any  other  oflScers  of  the  county  all 
voice  iu  the  matter,  or  even  to  touch  or  keep  an  account  of 
the  proceeds.  Under  this  extraordinary  power  the  Board 
did  sell,  and  after  they  had  had  the  two  hundred  and  fifty 
thousand  dollars  counted  out  to  them,  they  then  made  such 
terms  and  conditions  that  the  money  never  reached  the 
County  Treasury.  These  terms  were,  that  D.  O.  Mills  & 
Co.  should  keep  the  two  hundred  and  fifty  thousand  dollars 
four  months,  and  with  it  buy  up  our  bonds  at  a  discount, 
and  then  pay  over  the  bonds  to  the  Supervisors  as  so  much 
gold  coin  at  par.  Instead  of  the  money  being  in  the  Trea- 
sury here,  it  never  was  inside  of  Placer  County,  for  the 
Supervisors  swapped  it  off  in  Sacramento,  and  a  villainous 
swap  it  was.  Two  things  appear  plain;  one  is,  *Who 
struck  Billy  Paterson?'  and  the  other  is,  '  Who  whipped  the 
devil  around  the  stump,'  and  thereby  made  money !" 

The  complaint  alleged  that  the  defendant  meant,  m  said 
article,  to  charge  him  with  having,  in  the  performance  of 
his  duties  as  Supervisor,  corruptly  made  money  and  ac- 
quired illicit  gains  in  the  sale  of  the  stock,  and  with  having 
been  bribed  by  D.  O.  Mills  &  Co. 

In  the  answer,  the  defendant  denied  that  he  meant  to 
charge  the  plaintiff,  as  alleged  or  that  the  article  would 
bear  the  construction  given  to  it  by  the  plaintiff. 
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"^^    The  Court  cbarged  the  Jury  as  follows: 

''It  is  not  pretended  that  the  article  complained  of 
charges  the  plaintiff  in  express  terms  with  corruption  in  of- 
ficOy  or  with  dishonesty  in  his  official  or  private  conduct, 
bat  it  is  averred  that  the  defendant  intended  to  so  charge, 
and  that  it  was  understood  by  those  who  read  it  as  so  charg- 
ing. Now  this  is  the  meaning  assigned  to  the  article  by 
the  plaintiff  in  his  complaint,  and  it  is  for  you  to  determine 
whether  that  is  the  true  meaning  of  the  alleged  libelous 
article. 

''In  order  to  determine  this  question  you  will  read  and 
consider  tbe  article  itself,  and  also  consider  and  weigh  the 
evidence  offered,  for  the  purpose  of  illustrating  the  true 
and  real  meaning  of  the  alleged  libelous  article.  You  are  to 
read  and  understand  the  alleged  libelous  article  according 
to  the  ordinary  import  of  the  language  used. 

"The  article  complained  of  commences  by  undertaking 
to  give  a  brief  history  of  the  sale  of  Placer  County *9  rail- 
road stock  to  D.  O.  Mills  &  Co.  It  states  that  the  Super- 
visors, the  plaintiff  being  one  of  them,  after  selling  the 
stock  to  D.  O.  Mills  &  Co.,  and  after  having  the  money 
counted  out  to  them,  swapped  it  off  for  the  bonds  of  Placer 
County;  that  swap  or  exchange  is  characterized  as  'vil- 
lainous.' 

"  So  far,  then,  there  is  no  dispute  as  to  whom  the  article 
referred.  It  no  doubt  states  and  means  that  the  plaintiff 
and  his  associates  (Supervisors)  did  exchange  the  purcbase- 
money  for  the  county  bonds;  and  if  the  article  ended  here,  I 
apprehend  that  the  plaintiff  could  not  maintain  this  action. 
Ileading  it  so  far,  and  placing  upon  it  that  construction 
which  the  language  would  ordinarily  impart,  and  under- 
standing it  according  to  the  usual  acceptation  of  the  words 
employed,  I  would  say  that  the  article  is  not  capable  of 
bearing  that  construction  placed  upon  it  by  the  plaintiff — 
that  is  to  say,  it  cannot  be  understood  as  charging  the 
plaintiff  with  doing  anything  dishonest,  or  with  corrupt 
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1197)  xQotives.  It  amounts,  in  my  judgment,  to  nothing 
knore  than  a  statement  that  the  exchange  of  the  money  for 
the  bonds  was  unwise,  improvident,  and  disadvantageous 
to  the  County  of  Placer.  It  is  true  the  transaction  is  called 
'a  villainous  swap,'  but  I  suppose  no  one  reading  the  arti- 
cle down  to  and  including  those  words  could  or  would  be 
be  justified  in  believing  that  it  was  intended  to  charge  the 
plaintiff  with  corruption  in  office.  The  word  Villainous' 
evidently  was  used  to  express  the  degree  of  improvidence 
or  in  judiciousness  of  the  exchange,  and  not  the  motives  or 
inducements  that  led  to  it. 

"If  the  article,  then,  as  I  before  stated,  stopped  here, 
this  case  would  be  free  from  difficulty;  but  it  proceeds  and 
closes  with  this  sentence:  'Two  things  appear  plain:  one 
is,  Who  struck  Billy  Patterson?  and  the  other  is.  Who 
whipped  the  devil  around  the  stump  and  thereby  made 
money?' 

'*  By  reference  to  the  article  itself  it  is  clear  that  by  Billy 
Patterson  is  not  meant  the  plaintiff,  but  the  author  of  a 
communication  that  appeared  in  the  paper  of  the  previous 
week;  but  to  whom  the  words  *who  whipped  the  devil 
around  the  stump  and  thereby  made  money, 'referred  is  not 
clear.  The  plaintiff  avers  in  his  complaint  that  by  this  lan- 
guage the  defendant  meant  to  charge  him  with  corruptiou 
in  office,  with  making  illicit  gain  in  the  transaction  referred 
to,  and  with  being  bribed  by  D.  O.  Mills  &  Go.  to  cheat 
and  defraud  the  County  of  Placer,  etc.  This  is  denied  by 
the  defendant,  who  says  that  it  refers  to  the  County  Au- 
ditor, who  had  charged  his  percentage  on  money  that  never 
was  in  the  County  Treasury,  and  with  which  he  had  never 
dealt  and  could  not  deal. 

"  Your  verdict  then  will  depend  upon  the  solution  of  the 
single  question,  what  is  the  true  meaning  and  construction 
of  the  article  complained  of? 

"From  the  article  itself  it  appears  that  it  was  written  in 
reply  to  one  published  in  the  Stars  and  Stripes  of  the  week 
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^"*^  previous,  iu  answer  to  a  communication  published  in 
defendant's  paper  on  December  third. 

**  The  article  complained  of,  then,  seems  to  be  but  a  con- 
nation  of  a  discussion  commenced  in  the  Herald  of  Decem* 
ber  third. 

''In  order  to  ascertain  the  true  meaning  and  intent  of  the 
alleged  libelous  article,  you  will  take  into  consideration  the 
other  two  articles  to  which  I  have  referred;  and  this  I  say 
to  yon  because  it  is  usual  that  discussions  in  relation  to 
matters  of  public  interest  are  carried  on  in  the  public  news- 
papers; and  as  there  can  be  no  libel  unless  the  libelous 
matter  is  made  public,  and  as  in  this  case  it  is  said  to  have 
been  made  public  by  the  general  circulation  of  the  newspa- 
per containing  it,  it  must  be  presumed  that  those  who  read 
it  must  have  read  it  in  connection  with  the  other  articles, 
of  which  this  was  a  continuation;  and  as  you  are  to  place 
yourselves  in  the  position  of  those  who  read  it,  you  must 
read  it  with  the  same  light,  and  then  by  your  verdict  say 
what  construction  the  readers  of  this  paper  put  upon  the 
article  claimed  by  the  plaintiff  to  be  libelous:  and  if,  after 
this,  you  should  believe  that  the  article  contains  a  charge 
of  corruption  in  office  against  the  plaintiff,  and  was  so  un- 
derstood by  those  who  read  it,  you  will  find  for  the  plaintiff. 

*'  But  if,  on  the  contrary,  you  should  believe  that  article, 
taken  in  connection  with  the  preceding  ones,  does  not  so 
charge  the  plaintiff,  and  cannot  be  understood  as  charging 
him  with  dishonesty  or  corruption  in  office,  you  will  find 
for  defendant. 

*'  It  is  my  duty  to  inform  you  that  you  are  the  sole  judges 
of  the  facts;  it  is  not  my  province  to  charge  you  as  to  them; 
and  I  have  therefore  endeavored  to  avoid  any  intimation 
upon  them.  If  you  should  find  for  the  plaintiff,  you  will 
assess  the  damages  at  such  sum  as  you  may  think  reasona^ 
ble  and  proper." 

^**®^    The  other  facts  are  stated  in  the  opinion. 
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CaUin  <k  McFarland,  for  Appellant. 

The  authorities  are  all  to  the  }^int  that  when  the  Ian-* 
guage  is  ambiguous,  and  capable  of  the  meaning  charged 
iu  the  complaint,  then  the  determination  of  its  meaning,  as 
used  by  the  defendant,  must  go  to  the  jury.  In  Dexter  v. 
Taber,  12  Johns.  239,  the  Oourt  say:  '*  And  in  what  sense  the 
words  were  intended  to  be  used  was  for  the  jury  to  deter- 
mine. This  point  is  well  settled,  both  in  our  own  and  in 
the  English  Courts." 

If  the  words  were  of  doubtful  signification,  it  was  the 
province  of  the  jury  to  determine  in  what  sense  they  were 
used:  Goodrich  v.  Woolcot,  3  Cowen,  240.  If  the  letter 
had  been  equivocal  iu  its  terms,  it  would  have  been  the 
duty  of  the  Judge  to  submit  the  construction  of  it  to  the 
jury:  Snyder  v.  Andrews,  6  Barb.  47;  JVaysy.  Brierly,  4 
Watts,  392.  It  is  for  the  Judge  to  decide  whether  the  lan- 
guage is  capable  of  the  meaning  ascribed  to  it  by  the  innu- 
endo, and  for  the  jury  to  decide  whether  such  meaning  is 
truly  ascribed:  Townsend  on  Libel,  Sec.  284,  and  cases 
there  cited.     There  is  no  case  contrary  to  this  proposition. 

Now,  that  the  words  "a  villainous  swap  it  was,"  as  used 
in  the  alleged  libel  in  the  case  at  bar,  are  '*  capable  of  the 
meaning"  ascribed  to  them  in  the  complaint,  is  too  palpa- 
ble for  argument.  It  is  almost  impossible  to  ascribe  any 
other  meaning  to  them.  And  yet  the  Court  told  the  jury 
they  only  meant — that  is,  necessarily  only  meant — an  *'  un- 
wise, improvident,  and  disadvantageous"  trade. 

But  when  the  Court  undertook  to  construe  the  alleged 
libelous  article  at  all,  it  should  have  construed  the  whole  of 
it.  To  take  the  greater  part  of  the  article  away  from  the 
jury,  and  leave  them  to  manage  the  mutilated  remains,  was 
(***>  the  worst  and  most  erroneous  course  possible  to  take 
in  the  premises.  The  complaint  does  not  charge  that  any 
particular,  isolated  part  of  the  article  is  libelous,  but  that 
the  idea  conveyed  by  the  article  as  a  whole — the  impression 
made  by  it,  as  an  entirety,  on  the  minds  of  the  readers — 
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was  such  as  the  complaint  alleges.  To  divide  an  alleged 
libel  into  parts — and,  carrying  the  dissecting  process  fur- 
ther, to  separate  it  into  sentences,  lines,  words,  and  sylla- 
bles— and  examine  each  detached  part  by  itself,  would 
draw  the  sting  from  the  most  defamatory  matter  ever  pub- 
lished :    Graves  v.  Waller^  19  Conn.  93. 

C.  A.  Tattle^  and  Fdlowa  &  Norton^  for  Bespondent. 

The  plaintiff  complains  that  the  Court  erred  in  charging 
that  the  article,  down  to  the  last  four  lines,  was  not  libel- 
ous. The  Court  tells  the  jury  that  the  language  thus  far  is 
not  capable  of  bearing  the  meaning  assigned  to  it  by  plaint- 
iff, but  that  when  it  is  all  read,  it  is  ambiguous,  and  might 
bear  such  meaning;  and  that  it  is  for  the  jury  to  find  what 
its  true  meaning  is.  The  Court  does  not  divide  the  article 
as  alleged,  nor  take  away  from  the  jury  the  right  of  finding 
whether  it  bears  the  libelous  meaning  assigned  to  it.  So 
far  as  the  language  is  unambiguous,  the  Court  tells  the  jury 
what  meaning  it  will  bear,  but  leaves  the  whole  article  to 
the  jury. 

Townsend  on  Libel  (Sec.  342) :  *'It  is  for  the  Judge  to 
decide  whether  the  language  is  capable  of  the  meaning  as- 
cribed to  it  by  the  innuendo,  and  for  the  jury  to  decide 
whether  such  meaning  is  truly  ascribed:'*  Cooper  v. 
Greeley,  1  Denio,  361;  Vanderlip  v.  Boe,  23  Penn.  St.  B.  82; 
Barger  v.  Barget-y  18  Penn.  St.  B.  489;  Justice  v.  Kirlinj  17 
Ind.  588. 

This  is  all  the  Judge  has  done  in  this  case.  He  has  merely 
told  the  jury  what  meaning  is  capable  of  being  ascribed  to 
the  language.     He  then  leaves  the  whole  question  to  the 

^^*^  Townsend  (Sec.  284):  *' It  is  the  exclusive  province 
of  the  Court  to  determine  the  construction  of  the  language 
published,  and  to  determine  whether  or  not  upon  its  face  it 
is  actionable  per  «e." 
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By  the  Coubt: 

The  plaintiflf  was  one  of  the  Supervisors  of  Placer 
County,  and  the  defeudant  the  publisher  of  a  newspaper  in 
the  same  county.  The  action  is  for  libel,  and  was  tvied  be- 
fore a  jury,  which  rendered  a  verdict  for  the  defendant; 
and  the  plaintiff,  having  moved  for  a  new  trial,  which  was 
denied,  has  appealed  from  the  judgment  and  from  the  order 
denying  his  mofcion.  The  alleged  libel  related  to  a  sale  by 
the  plaintiff  and  two  other  Supervisors  of  said  county,  un- 
der the  authority  of  a  special  Act  of  the  Legislature,  of 
certain  shares  of  the  capital  stock  of  the  Central  Pacific 
Railroad  Company,  which  belonged  to  the  county.  It  was 
published  in  the  defendant's  paper,  and  stated  that  the  Act 
of  the  Legislature  gave  to  the  Supervisors  power  to  sell  the 
stock  upon  such  terms  and  conditions  as  they  should  deem 
expedient;  that  under  this  authority  they  sold  the  stock; 
'^and  after  they  had  had  the  two  hundred  and  fifty  thou- 
sand dollars  counted  out  to  them,  they  then  made  such 
term?  and  conditions  thai  the  money  never  reached  the 
County  Treasury.  These  terms  were,  that  D.  O.  Mills  & 
Co.  should  keep  the  two  hundred  and  fifty  thousand  dollars 
four  months,  and  with  it  buy  up  our  bonds  at  a  discount, 
and  then  pay  over  the  bonds  to  the  Supervisors,  as  so  much 
gold  coin  at  par.  Instead  of  the  money  being  in  the  trea- 
sury here,  it  never  was  inside  of  Placer  County,  for  the  Su- 
pervisors swapped  it  off  in  Sacramento,  and  a  villainous 
swap  it  was.  Two  things  appear  plain :  one  is,  who  struck 
Billy  Patterson  ?  and  the  other  is,  who  whipped  the  devil 
around  the  stump,  and  thereby  made  money  ?'*  The  state- 
(ia»)  menij  on  the  motion  for  new  trial  contains  none  of  the 
evidence,  and  only  the  charge  of  the  Court  to  the  jury,  which 
was  excepted  to  by  the  plaintiff.  Whether  the  charge  was 
correct  or  otherwise,  is  the  only  question  raised  by  the 
plaintiff  on  the  appeal. 

After  correctly  defining  a  libel  and  stating  the  pleadings, 
the   Court  instructed  the    jury  that  they  are   to   decide 
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whether  the  article  is  libelous,  and  if  it  be,  whether  it  re- 
fers to  the  plaintiff — **that  is  to  say,  does  it  charge  the 
plaintiff  with  corruption  in  office?"  *  *  *  ''It  is  not  pre- 
tended that  the  article  complained  of  charges  the  plaintiff 
in  express  terms  with  corruption  in  office,  or  with  dishon- 
esty iu  his  official  or  private  conduct;  but  it  is  averred  that 
the  defendant  intended  to  so  charge,  and  that  it  was  under- 
stood by  those  who  read  it  as  so  charging.  Now,  this  is 
the  meaning  assigned  to  the  article  by  the  plaintiff  in  his 
complaint,  and  it  is  for  you  to  determine  whether  that  is 
the  true  meaning  of  the  alleged  libelous  article.  In  order 
to  determine  this  question,  you  will  read  and  consider  the 
.article  itself,  and  also  consider  and  weigh  the  evidence  of- 
fered, for  the  purpose  of  illustrating  the  true  and  real 
meaning  of  the  alleged  libelous  article.  You  are  to  read 
and  understand  the  alleged  libelous  article  according  to  the 
ordinary  import  of  the  language  used."  If  the  charge  had 
stopped  here,  it  would  have  announced  the  law  precisely  as 
the  plaintiff  claims  it  to  be.  This  portion  of  the  charge  is 
certainly  not  amenable  to  the  criticism  addressed  to  the  re- 
mainder of  it  by  the  plaintiff's  counsel.  It  submits  the 
whole  publication  to  the  consideration  of  the  jury,  in  order 
that  they  may  determine  whether  the  language  employed 
was  used  in  a  libelous  sense.  But  the  Court  proceeds  to 
recite  the  substance  of  the  publication,  and  instructs  the 
jury  that  all  that  portion  of  it  from  the  commencement 
down  to  and  including  the  words  ''  and  a  villainous  swap  it 
was,"  ''  cannot  be  understood  as  charging  the  plaintiff  with 
^^^^  doing  anything  dishonest  or  with  corrupt  motives;" 
that  it  amounts  only  to  a  statement  ''that  the  exchange  of 
the  money  for  the  bonds  was  unwise,  improvident,  and  dis- 
advantageous to  the  County  of  Placer.  It  is  true  the  trans- 
action is  called  '  a  villainous  swap,'  but  I  suppose  no  one 
reading  the  article  down  to  and  including  those  words 
could  or  would  be  justified  in  believing  that  it  was  intended 
to  charge  the  plaintiff  with  corruption  in  office.  The  word 
'  villainous'  evidently  was  used  to  express  the  degree  of  im- 
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proyidence  or  injadiciousness  of  the  exchange,  and  Dot  the 
motives  or  indncements  that  led  to  it.'*  It  is  this  portion 
of  the  charge  to  which  the  plaintiff  paifcicalarlj  excepts; 
and  he  insists  that  the  phrase,  ''and  a  villainous  swap  it 
was/'  iu  the  connection  in  which  it  was  used,  is  capable  of 
being  interpreted,  in  its  ordinary  and  popular  sense,  as  im- 
puting to  the  plaintiff  dishonest  conduct  and  motives,  and 
that  it  was  for  the  jury,  and  not  the  Court,  to  determine  iu 
what. sense  it  was  used  and  understood.  When  the  lan- 
guage is  ambiguous,  that  is  to  say,  when  it  is  capable  of 
two  meanings,  one  of  which  is  harmless  and  the  other  libel- 
ous, it  is  undoubtedly  the  province  of  the  jury  to  determine 
in  which  sense  it  was  used.  But  it  is  equally  clear  that  it 
is  the  province  of  the  Court  to  determine  whether,  on  its 
face,  the  alleged  libel  is  capable  of  a  double  meaning.  ''It 
is  for  the  Judge  to  decide  whether  the  language  is  capable 
of  the  meaning  ascribed  to  it  by  the  innuendo,  and  for  the 
jury  to  decide  whether  such  meaning  is  truly  ascribed  to  it:" 
Townsend  on  Libel,  sec.  284,  and  cases  there  cited.  The 
Court,  therefore,  did  not  exceed  its  authority  in  determin- 
ing the  question  whether  the  phrase,  "and  a  villainous 
swap  it  was,"  is  capable  of  the  meaning  ascribed  to  it  by 
the  plaintiff.  But  whether  it  correctly  decided  the  question 
is  open  to  review  on  this  appeal.  In  ascertaining  the 
meaning  of  a  particular  sentence,  it  must,  of  course,  be 
construed  in  connection  with  the  remainder  of  the  publica- 
tion of  which  it  forms  a  part.  A.n  isolated  phrase,  if  stand- 
^^•*^  ing  alone,  or  used  in  a  different  connection,  may  be 
capable  of  a  meaning  of  which  it  is  not  susceptible  in  the 
connection  in  which  it  is  used.  The  familiar  illustration  of 
this  proposition,  as  given  in  the  books,  is  that  to  say  of  a 
man  that  "  he  is  a  thief,"  is,  of  course,  actionable,  as  im- 
porting a  charge  of  crime;  but  if  it  be  added,  "  because  he 
stole  a  lady's  heart,"  it  becomes  apparent  that  the  words 
were  used  in  a  harmless  sense,  and  are  not  capable  of  a  dif- 
ferent interpretation. 
In    determining  whether  the   language  is  capable  of  a 
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doublo  meaniDg,  one  of  which  may  be  libelous,  it  must, 
therefore,  be  construed  in  connection  with  the  remainder 
of  the  publication ;  and  the  Court  below  fell  into  the  error 
of  separating  the  alleged  libel  into  two  parts,  and  constru- 
ing each  part  separately,  without  reference  to  the  pther. 
If  Ihe  phrase,  **  and  a  villainous  swap  it  was,"  in  connection 
with  what  preceded  it,  is  not  capable  of  being  understood 
as  imputing  to  the  plaintiff  dishonesty  in  his  private  or  offi- 
cial capacity,  this  certainly  cannot  be  affirmed  of  it  when 
considered  in  connection  with  what  immediately  follows, 
viz.:  "Two  things  appear  *  plain.  One  is,  who  struck 
Billy  Patterson  ?  and  the  other  is,  who  whipped  the  devil 
around  the  stump,  and  thereby  made  money  ?"  It  may  be 
that  all  these  phrases  were  used  in  a  harmless  sense,  but  it 
cannot  be  said  that  they  are  incapable  of  being  understood 
in  any  other;  and  it  was  for  the  jury,  and  not  for  the  Court, 
to  decide  in  what  sense  they  were  used. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


[Na  3,663.]  i 

W.  S.  M.  ANDEESON.  v.  JOHN  ETDER. 

■Sheriff's  Deed  for  Taxes. — A  Sheriff's  deed  made  under  a  sale  for  a  tax, 
in  pursuance  of  a  judgment  enforcing  the  lien  of  the  tax,  is  not  void  be- 
cause the  property  sold,  being  several  lots  in  a  city,  was  assessed  iu 
soUdo,  and  not  each  lot  separately. 

Idem. — Such  deed  is  not  void  because  the  purchase-money  at  the  tax  sale  was 
not  paid  to  the  Sheriff  until  some  time  after  the  sale,  provided  the 
Sheriff  accepted  of  it. 

Deed  for  Latest  Tax  the  Best.— ^  title  acquired  by  a  Sheriff's  deed,  in 
pursuance  of  a  sale  for  a  delinquent  tax,  will  prevail  over  a  title  acquired 
by  a  similar  deed  for  the  tax  of  a  previous  year,  even  if  the  sale  for  the 
oldest  tax  was  made  after  the  sale  for  the  later  tax. 

Appeal  from  the    District  Court  of  the  Sixth  Judicial 
District,  County  of  Sacramento. 

Ejectment  to  recover  lots  five,  six,  seven,  and  eight,  in 
the  block  between  A  andB  and  Seventeenth  and  Eighteenth 
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Btreeta,  in  the  City  of  Sacramento.  On  the  3d  day  of  Au- 
gust,  1868,  a  jadgment  was  rendered  enforcing  a  lien  on  the 
demanded  premises  for  the  tax  of  1867.  An  order  of  sale 
was  issued,  and  the  premises  were  sold  by  ttfe  Sheriff  on 
the  28th  day  of  September,  1868.  The  purchase-money 
was  not  paid  to  the  Sheriff  until  the  13th  day  of  January, 
1869.  The  plaintiff  relied  on  the  Sheriff's  deed  made  under 
this  sale  on  the  14th  day  of  July,  1869. 

On  the  1st  day  of  July,  1868,  the  Court  rendered  a  judg- 
ment enforcing  a  lien  on  the  demanded  premises  for  the 
tax  of  1866.  An  order  of  sale  .was  issued  on  this  judgment, 
and  the  property  was  sold  on  the  24th  day  of  May,  1869, 
and  the  Sheriff's  deed  was  made  December  30th,  1869. 
John  W.  Watt  held  the  title  under  the  Sheriff's  deed,  in 
pursuance  of  this  sale.  The  plaintiff  recovered  judgment, 
and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

S,  Solon  Holly  for  Appellant. 

The  statute  provides  (Stats.  1861,  p.  424,  sec.  20,)  that 
real  estate  shall  be  assessed,  if  situate  within  the  limits  of 
any  city  or  incorporated  town,  by  describing  lots  and  frac- 
tions of  lots.  In  speaking  of  a  similar  section  in  the  Act 
of  1857,  this  Court  says,  in  Terril  v.  Ghvve,  18  Cal.  150:- 
aas)  "We  think  the  true  meaning  of  the  provision  is  to  re-, 
quire  a  separate  assessment  and  valuation  of  each  lot  ia 
cases  like  this  of  city  property."  In  that  case  this  Court 
held  a  tax  deed  void  because  the  lots  had  been  put  up  and 
sold  together  for  the  aggregate  amount  of  the  taxes.  So 
upon  this  point,  that  case  and  the  one  at  bar  are  identical. 
The  fact  that  the  sale  declared  void  in  the  case  of  lerril  v. 
Grove,  is  made  upon  the  assessment-roll  alone,  and  the  one 
under  consideration  upon  a  judgment,  has  not  escaped  us; 
but  the  ulterior  fact  remains,  viz:  that  the  assessment  of 
taxes  for  which  the  property  was  sold  to  plaintiff,  was,  iu 
fact,  absolutely  void;  or,  in  otlier  words,  no  taxes  were  as- 
sessed against  said   property,  and  there   being  no   taxes, 
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there  could  be  no  delinquency,  and  no  obligation  or  liabili- 
ty upon  any  person  to  pay  them:  Moss  v.  Shear,  26  Cal. 
46.  It  follows  from  this  that  the  owner  of  this  property 
could  not  have  been  divested  of  the  title  thereto  by  reason 
of  non-payment  of  taxes. 

The  deed  from  the  SheriflF  to  the  plaintiff  for  the  de- 
manded premises  is  void,  because  the  purchase-money  was 
not  paid  until  three  months  and  fifteen  days  after  the  sale. 
The  purchase-money  must  be  paid  before  ten  o'clock  a.  m.  on 
the  following  day:  Eev.  Act.  1827,  sec.  17;  stats.  1857,  p. 
332;  Practice,  sec.  224;  KoUery.  Hinjs,  6  Oal.  66.  Black- 
well,  in  his  work  on  Tax  Title  (p.  278),  lays  down  the 
rule  thus:  ''  The  sale  must  be  for  cash.  If  credit  be  given 
to  the  purchaser,  it  is  absolutely  void."  On  page  two  hun- 
dred and  seventy-nine  of  the  same  work  this  rule  is  modi- 
fied, and  a  distinction  is  there  taken  between  a  case  where 
the  credit  was  agreed  upon  before  the  sale  and  a  case  where 
the  officer  simply  acquiesces  in  the  non-payment.  The  dis- 
tinction made  by  the  author  rests  upon  the  case  of  Long- 
fellow V.  Quimby,  29  Me.  196.  But  that  case  is  no  author- 
ity for  such  a  distinction,  at  least  under  our  statute.  There, 
it  seems,  the  officer  became  liable  to  his  superior,  and  the 
result  wds  a  matter  between  him  and  the  purchaser;  and  the 
^**^  author's  comment  shows  that  the  exception  applies 
only  where  the  officer  becomes  liable  to  his  superior  for  the 
purchase-money.  This  is  not  the  case  under  our  statute; 
for,  whether  section  seventeen  of  the  Act  of  1857,  or  the 
provisions  of  the  Practice  Act,  apply  to  the  sale  of  property 
for  delinquent  taxes,  the  property  in  either  case  is  to  be  re- 
sold, if  the  purchase-money  is  not  paid.  The  certificate  of 
purchase  shall  not  issue  until  the  purchase-money  is  paid: 
Act  of  1857,  Sec.  18.  If  the  Sheriff  can  extend  the  time 
for  three  months,  why  not  for  three  years,  or  indefinitely, 
and  thus  defeat  the  revenue  law  entirely  ?  It  is  a  necessity, 
as  well  as  the  policy  of  the  Government,  to  collect  her  rev- 
enue promptly:   Donnell  v.  Bellu,  10  Casey,    Penn.    306; 
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Domiell  V.  Bdlu,  10  Barr,  341 ;  Donnell  v.  Bellu,  1  JoneSi 
311;  14  WisoonsiDy  74;  16  Annual  Louisiana,  142. 

P.  Dunlap,  for  Bespondent,  argued  that  the  judgment 
could  not  be  impeached  in  a  collateral  action,  and  cited 
Hahn  y.  Kdly,  34  Gal.  391.  He  also  argued  that  a  sale  on 
a  junior  lien  for  taxes,  cut  off  former  liens,  and  vested  a 
title  in  the  purchaser,  free  from  any  former  lien. 

By  the  Couet: 

The  point  made  by  the  defendant,  that  the  judgment, 
order  of  sale,  and  Sheriff's  deed  under  which  the  plaintiff 
deraigns  title,  are  void,  because  it  appears  by  the  judgment 
that  several  city  lots  were  assessed  in  solido,  and  not  each 
separately,  cannot  be  maintained.  The  precise  point  was 
decided,  and  we  think  correctly,  in  Mayo  v.  Foley,  40  Cal. 
282.  Nor  was  the  Sheriff's  deed  void  because  the  purchase- 
money  was  not  paid  until  several  months  after  the  sale. 
There  was  no  proof  that  there  was  any  stipulation  for  credit 
itas)  between  the  Sheriff  and  the  purchaser,  or  that  it  was 
not  a  cash  sale.  If  the  purchase-money  was  not  promptly 
paid,  the  Sheriff  might  have  resold  the  property  at  the  risk 
of  the  purchaser;  but  the  mere  fact  that  some  delay  occur- 
red in  the  payment  of  the  purchase-money,  which  was  ac- 
cepted by  the  Sheriff,  does  vitiate  the  sale  and  render  the 
deed  a  nullity:  Blackwell  on  Tax  Titles,  279;  Longfelloia  v. 
Quimbyy  29  Maine,  196.  The  defendant  also  relied  upon  an 
outstanding  title  as  a  defense  to  the  action.  But  this  title 
was  derived  through  a  sale  for  delinquent  taxes  for  the  fis- 
cal year  of  1866,  whilst  the  plaintiff's  title  is  founded  on  a 
sale  for  taxes  for  the  year  1867.  In  such  cases  it  is  clear 
that  the  title  acquired  under  a  tax  sale  for  taxes  of  a  subse- 
quent year  must  prevail  over  a  title  founded  on  a  sale  for 
taxes  for  the  year  1867.  In  such  cases  it  is  clear  that  the 
title  acquired  under  a  tax  sale  for  taxes  of  a  subsequent 
year  must  prevail  over  a  title  founded  on  a  sale  for  the  taxes 
of  a  previous  year.    It  was  incumbent  on  the  purchaser 
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at  the  sale  for  the  taxes  of  1866  to  see  that  the  taxes  of  1867 
were  paid;  and  his  title  is  unavailing,  as  against  a  title 
acquired  through  a  sale  for  the  taxes  for  the  latter  year. 
But  the  judgment  for  damages  must  be  modified.  The 
Court  finds  the  value  of  the  rents  to  have  been  fifteen 
dollars  per  annum,  and  the  Sheriffs  deed  to  the  plaiutifi* 
was  made  in  July,  1869,  about  two  years  and  a  half  before 
the  trial.  The  damages  awarded  by  the  judgment  are 
sixty  dollars,  whereas  they  ought  to  have  been  for  thirty- 
seven  dollars  and  fifty  cents,  or  at  the  rate  of  fifteen  dol- 
lars per  annum  for  two  and  a  half  years. 

Judgment  affirmed,  except  as  to  the  damages,  and  cause 
remanded,  with  an  order  to  the  Court  below  to  modify  its 
judgment  in  accordance  with  this  opinion. 
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[No.  10,019.] 

a4i)  PEOPLE  V.  SOUTHWELL. 

Challenge  to  Panel  of  Grand  Jury.— Where  S.,  who  had  been  indicted 
for  a  criminal  offense,  but  was  not  held  to  answer  prior  to  the  finding  of 
the  indictment,  on  his  arraignment  moved  to  set  aside  the  indictment, 
on  the  ground  of  irregularities  in  selecting,  summoning,  and  impaneling 
the  Grand  Jury:  held,  that  the  motion  was  in  effect  a  challenge  to  the 
panel. 

Idem. — It  is  competent  for  the  Legislature  to  restrict  the  grounds  of  the  chal- 
lenge to  the  panel  of  the  Grand  Jury. 

Rttle  of  OoNSTRUcrriON. — A  statute  must  be  so  construed,  if  practicable,  as 
to  give  effect  to  every  part  of  it>  and  so  as  to  reconcile  apparent  inconfiis- 
tencies,  if  it  can  be  done  without  torturing  the  language. 

Grounds  OF  Challenge  to  Panel  of  Grand  Jury. — It  was  intended  by 
section  one  hundred  and  eighty-two  of  the  Practice  Act  to  restrict  the 
right  of  challenge  to  the  panel  of  the  Grand  Jury,  to  the  three  grounds 
therein  enumerated. 

Motion  to  Set  Aside  an  Indictment. — The  grounds  for  setting  aside  an  in- 
dictment, enumerated  in  section  two  hundred  and  seventy-eight  of  the 
Practice  Act,  are  irregularities  in  the  proceedings  of  the  Grand  Juiy  after 
it  has  been  organized;  and  the  clause  providing  that  the  indictment  shall 
be  set  aside  where  not  found  as  prescribed  in  the  Act,  will  not  support 
Vol.  46—10  146 


Digitized  by  VjOOQ IC 


143  People  v.  Southwell.      [Sap.  Ct. 

statement  of  Facts. 

a  motion  to  set  aside  an  indictment,  on  the  ground  that  the  Grand  Jury 
was  not  properly  selected,  summoned,  or  impaneled. 

Ide>l — Irrboularities  in  Grand  Jitey. — Under  section  two  hundred  and 
seventy-eight  the  motion  to  set  aside  the  indictment  is  addressed  to  ir- 
regularities in  the  proceedings  of  a  valid  Grand  Jury,  and  not  to  irregu- 
larities in  its  formation. 

Error  nr  Serving  Venire  of  Grand  Jury. — A  Grand  Jury  summoned  in 
pursuance  of  a  venire  duly  issued,  is  not  illegal  merely  because  the  Court 
erroneously  directed  the  venire  to  be  served  by  the  Coroner  instead  of 
the  Sheriff. 

a4«)    Appeal  from  the  Municipal   Criminal  Court  of  the 
City  and  County  of  San  Francisco. 

The  defendant  Tras  indicted  for  forgery,  and,  on  being 
arraigned,  he  challenged  the  panel  of  the  Grand  Jury,  and 
moved  to  set  aside  the  indictment,  specifying  as  one  of  the 
grounds  of  his  motion  that  the  indictment  had  not  been 
found  as  prescribed  by  the  statute.  He  alleged  that  the 
Board  of  Supervisors  had  failed  to  comply  with  the  law 
(Stats.  1863,  p.  573,)  in  preparing  the  General  Grand  Jury 
list;  that  none  of  the  district  lists  were  certified,  and  four 
of  the  twelve  were  not  even  signed  by  the  SupeiTisors  re- 
turning them;  that  the  Board  did  not  act  upon  them,  and 
make  up  a  general  Grand  Jury  list  from  them,  but  that  all 
that  was  done  was  done  by  the  clerk,  who  merely  filed  the 
district  lists,  entered  them  upon  the  minutes,  and  prepared 
a  certified  copy  for  the  County  Clerk,  to  whom  the  Clerk 
and  the  President  of  the  Board  delivered  such  copy.  Other 
facts  alleged  appear  in  the  opinion  of  the  Court.  Evidence 
was  taken  upon  this  motion,  and  thie  Court  found  the  facts 
alleged,  but  disallowed  the  challenge  to  the  panel,  and 
denied  the  motion  to  set  aside  the  indictment.  From  this 
order  of  the  Court  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court  and 
in  the  former  opinion. 

[The  former  opinion  in  this  cause,  which  is  referred  to 
^^^  in  the  dissenting  opinion  of  Mr.  Chief  Justice  Wal- 
lace, was  rendered  at  the  January  Term,  1873,  and  is  in- 
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serted  here  in  order  to  show  the  reasons  of  the  Chief  Jus- 
tice for  dissenting.  After  the  former  opinion  was  delivered 
a  rehearing  was  granted.] 

Hall  McAlister,  for  Appellant. 

Courts  have  always  shown  an  earnest  desire  to  quash  in- 
dictments found  by  a  Grand  Jury  illegally  formed.  Some- 
times the  question  has  arisen  on  a  challenge  to  the  array, 
sometimes  on  a  motion  to  quash,  sometimes  on  a  motion  to 
set  aside  the  indictment,  and  even  sometimes  on  motion 
in  arrest  of  judgment:  Sir  Wm.  WiUipoleY.  CaseCroke,  Car. 
134;  2  Hale's  Pleas  of  the  Crown,  155;  VcUtier  v.  ITie  State,  4 
"Blackford,  75,  76;  State  y.  Connor,  5  Blackford,  325,  327; 
Baker  v.  State  qf  Mississippi,  23  Miss.  246,  247;  Stoker  v. 
Uie  State,  24  Miss.  622,  623,  624;  Leathers  v.  State,  26  Miss. 
77,  78;  State  v.  Williams,  5  Porter,  135,  136;  People  v.  Mc- 
Kay, 18  Johnson  E.  213,  216,  217,  218. 

Defendant  had  never  been  held  to  answer  the  criminal 
charge  on  which  he  was  indicted  before  the  impaneling  of 
the  Grand  Jury,  and  the  first  notice  that  he  had  of  any  such 
charge  against  him  was  the  finding  of  the  indictment  in 
question.  The  proper  time,  therefore,  for  defendant  to 
challenge  the  panel  of  the  Grand  Jury,  and  to  move  to  set 
aside  the  indictment,  was  upon  arraignment;  1  Hittell  Di- 
gest, Art.  1866;  People  v.  Vreeland,  6  Cal.  98;  People  v. 
BeaUij,  14  Cal.  571;  People  v.  Tamer,  39  Cal.  376, 377;  Peo- 
ple V.  Marsh,  6  Cal.  543;  People  v.  Stuart,  4  Cal.  224;  Peo- 
pje  V.  Milsaps,  35  Cal.  48. 

John  L.  Love,  Attoi-ney-general,  and  D.  J.  Mwiphy,  for  the 
People. 

It  is  clear  that  the  statute  provides  certain  grounds  of 
challenge  to  the  panel  of  Grand  Jurors,  and  excludes  all 
t***5  objections  to  the  panel  upon  other  grounds.  It  seems 
clear  to  us  that  every  ground  upon  which  the  defendant 
relies  in  support  of  his  motion  to  set  aside  the  indict- 
ment, is  an  objection  to  the  Grand  Jury,  and  equally  clear 
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that  no  one  of  such  grounds  is  a  statutory  ground  of  chal- 
lenge to  the  panel  of  Grand  Jurors. 

It  is  doubtless  competent  for  the  Legislature  to  restrict 
the  gK>unds  of  challenge  to  the  panel  of  the  Grand  Jurors; 
and  when  it  provides  certain  grounds  of  challenge  and  ex- 
cludes all  others,  it  virtually  declares  that  a  Grand  Jury 
against  which  there  is  no  statutory  ground  of  exception,  is  a 
legal  Grand  Jury. 

It  would  be  competent  for  the  Legislature  to  provide  that, 
in  the  formation  of  Grand  Jurors,  all  the  proceedings  prior  to 
the  drawing  from  the  Grand  Jury  box  of  the  county  should 
be  conclusively  presumed  to  be  regular,  and  that  in  case  of 
obtaining  persons  to  form  or  complete  a  Grand  Jury,  by 
summoning  from  the  body  of  the  county, -there  should  be 
no  challenges  except  to  individualsfor  want  of  the  statutory 
qualifications;  and  if  our  Legislature  has  in  effect  done 
something  like  this,  we  must  abide  by  it  till  the  power  that 
made  it  gives  us  something  better,  or  at  least  something 
different. 

The  Legislature  might  abolish  alt  grounds  of  challenge 
to  the  panel  of  Grand  Jurors,  and  provide  that  challenges 
should  only  be  taken  for  cause  to  individual  Grand  Jurors. 

The  decisions  of  the  Courts  of  other  States  can  avail 
nothing  against  the  expressed  provisions  of  our  statute. 
And  even  dicta  of  our  own  Courts  going  apparently  beyond 
the  statute,  if  any  such  there  are,  should  not  prevent  this 
case  from  being  determined  upon  a  just  and  independent 
construction  of  the  "Act  to  regulate  proceedings  in  crimr- 
inal  cases." 

The  opinion  that  the  defendant  can  take  advantage  of  the 
objection  relied  upon  in  this  case,  by  motion  to  set  aside 
^**^  the  indictment  upon  the  ground  that  it  was  not  found 
as  prescribed  by  law,  seems  to  be  contradicted  by  the  let- 
ter and  spirit  of  the  statute.  There  will  be  no  question 
that  the  objection  referred  to  is  an  objection  to  the  panel 
of  the  Grand  Jury, 

"The  indictment  shall  be  set  aside  *  *  ^  when  it  is  not 
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found  as  prescribed  in  this  Act" — that  is  to  say,  the  Crim- 
inal Practice  Act:  Sec.  278,  Grim.  Prac.  Act.  Nothing  is 
prescribed  in  the  Criminal  Practice  Act  concerning  the 
drawing  or  summoning  of  Grand  Jurors.  Nothing  in  re- 
gard to  the  Grand  Jury  in  this  case,  which  occurred  prior 
to  the  impanelment,  was  under  the  Criminal  Practice  Act. 
"The  formation  of  Grand  Juries  is  prescribed  by  special 
statutes:"  Sec.  180,  Crim.  Prac.  Act.  And  therefore,  we 
say  that  the .  provision  of  section  two  hundred  and  seventy 
eight,  that  an  indictment  may  be  set  aside,  ''  when  it  is  not 
found  as  prescribed  in  this  Act"  has  reference  to  some  er- 
ror arising  under  the  Criminal  Practice  Act,  and  not  to  any- 
thing arising  under  any  other  Act;  and,  accordingly,  as  the 
order  of  the  County  Court,  which  is  the  subject  of  complaint 
here,  was  made  under  an  Act  other  than  the  Criminal  Prac- 
tice Act,  any  error  in  it,  or  connected  with  it,  does  not 
come  within  the  purview  of  the  provision  that  **the  indict- 
ment shall  be  set  aside  ^  ^  *  when  it  is  not  found  as  pre- 
scribed in  this  Act." 

By  the  Coubt: 

The  defendant  was  indicted  for  a  criminal  offense,  but 
was  not  held  to  answer  prior  to  the  finding  of  the  indict- 
ment. On  his  arraignment  he  moved  to  set  aside  the  in- 
dictment, on  the  ground  that  certain  irregularities  had  oc- 
^^^  cuiTcd  in  selecting,  summoning,  and  impaneling  the 
Grand  Jury.  The  motion  was  denied,  and  this  ruling  is  as- 
signed as  error. 

In  its  legal  effect  the  motion  was  a  challenge  to  the  panel 
of  the  Grand  Jury,  and  proceeded  on  the  assumption  that 
by  reason  of  the  irregularities  complained  of  it  was  an  ille- 
gal body  had  usurped  the  functions  of  a  Grand  Jury,  and 
that  its  pretended  indictments  were,  therefore,  void.  No 
objection  was  interposed  to  the  regularity  of  its  proceed- 
ings, if  it  be  assumed  to  have  been  a  valid  and  lawful  Grand 
Jury.  The  motion,  therefore,  was  substantially  and  in  its 
legal  effect  a  challenge  to  the  panel;  and  the  question  for 
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determination  is  whether  the  grounds  of  challenge  relied 
upon  were  available  to  the  defendant  on  a  motion  to  set 
aside  the  indictment.  Section  one  hundred  and  eightj-two 
of  the  Practice  Act,  then  in  force,  provided  that  "  challenge 
to  the  panel  may  be  interposed  for  one  or  more  of  the  fol- 
lowing causes  only:  First — That  the  requisite  number  of 
ballots  was  not  drawn  from  the  jury  box  as  prescribed  by 
law.  Second — ^The  notice  of  the  drawing  of  the  Grand 
Jury  was  not  given  as  prescribed  by  law.  Third — ^That  the 
drawing  was  not  had  in  the  presence  of  the  officers  or  of- 
ficer designated  by  law." 

These  are  the  only  grounds  of  challenge  to  the  panel 
which  the  statute  recognizes;  and  all  others  are  excluded, 
apparently  ex  industria.  It  is  not  for  the  Courts  to  decide 
upon  the  wisdom  of  restricting  the  challenge  within  such 
narrow  limits;  and  it  would,  doubtless,  have  been  compe- 
tent for  the  Legislature  to  restrict  it  still  further,  or,  possi- 
bly, to  deny  it  altogether.  We  must  take  the  statute  as  we 
find  it,  and  if  it  impose  a  hardship  upon  persons  accused  of 
crime,  the  fault  is  with  the  Legislature  and  not  with  the 
Courts.  We  hold  then,  first,  that  the  defendant's  motion 
was  in  effect  a  challenge  to  the  panel;  and  second,  that 
there  can  be  no  ground  of  challenge  to  the  panel  except 
those  enumerated  in  the  statute.  None  of  the  irregularities 
(14T)  relied  upon  in  support  of  the  motion  are  included 
within  those  which  the  statute  specifies  as  the  only  grounds 
of  challenge  to  the  panel.  On  the  contrary,  they  relate, 
first,  to  certain  alleged  irregularities  in  the  proceedings  of 
the  Board  of  Supervisors  in  selecting  and  certifyiDg  the 
names  to  compose  the  Grand  Jury  list;  and  second,  to  the 
action  of  the  County  Court  in  directing  the  Grand  Juiy  to 
be  summoned  by  the  Coroner,  instead  of  the  Sheriff. 
These  not  being  among  the  grounds  of  challenge  to  the 
panel  enumerated  in  the  statute,  could  not,  it  is  clear,  have 
been  interposed  as  such,  eo  nominey  inasmuch  as  the  Courts 
have  no  power  to  originate  a  new  and  distinct  ground  of 
challenge,  in  the  face  of  the  provision  that  those  specified 
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in  Bection  one  hundred  and  eighty-two  shall  be  the  only 
grounds.  But  section  two  hundred  and  seventy-eight  of 
the  Criminal  Practice  Act  provides  that  the  indictment 
shall  be  set  aside  on  motion :  ''First — Where  it  is  not  found 
indorsed  and  presented  as  prescribed  in  this  Act.  Second 
— Where  the  names  of  the  witnesses  examined  before  the 
Grand  Jury  are  not  inserted  at  the  foot  of  the  indictment, 
or  indorsed  upon  it.  Third — Where  any  person  is  improp- 
erly admitted  to  be  present  during  the  deliberation  of  the 
Grand  Jury  upon  the  charge  specified  in  the  indictment." 

It  is  claimed  on  behall  of  the  defendant  that  if  the  Grand 
Jury  was  not  selected  and  summoned  as  required  by  law,  it 
was  an  illegal  body,  which  usurped  the  functions  of  a 
Grand  Jury,  and  its  acts  are  wholly  void.  It  is,  therefore, 
insisted  that  an  indictment  emanating  from  an  illegal, 
usurping  body  of  this  character,  has  no  validity,  and  was 
not  "found"  as  prescribed  by  the  statute,  in  the  sense  in 
which  that  term  is  employed  in  section  two  hundred  and 
seventy-eight,  and  may,  therefore^  be  set  aside  on  motion. 
But  if  this  construction  be  correct,  the  Legislature  has 
been  guilty  of  the  absurdity  of  enacting,  in  section  one 
hundred  and  eighty-two,  that  there  shall  be  only  three 
<**®5  grounds  of  challenge  to  the  panel,  which  are  particu- 
larly specified,  and  then  providing,  in  section  two  hundred 
and  seventy-eight,  that  the  panel  may  be  attacked  in  the 
form  of  a  motion  to  set  aside  the  indictment  on  the  general 
ground  that  it  was  not  "  found"  as  prescribed  by  law,  with- 
out enumerating  any  one  or  more  of  the  numerous  irregu- 
larities in  the  mode  of  selecting,  drawing,  summoning,  or 
impaneling  the  Grand  Jury,  for  which  the  indictment  may 
be  set  aside  on  motion.  On  this  construction  of  section 
two  hundredfttnd  seventy-eight,  the  limitation  contained  in 
section  one  hundred  and  eighty-two  is  not  only  practically 
abrogated,  but  the  entire  section  is  superfluous,  inasmuch 
as  all  the  relief  for  which  it  provides,  and  much  more,  may 
be  had  under  section  two  hundred  and  seventy-eight. 

It  is  a  rule  of  universal  application  in  construing  a  stat- 
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ate,  that  some  effect  shall  be  given,  if  practicable,  to  every 
part  of  it,  and  that  apparent  inconsistencies  shall  be  recon- 
ciled, if  it  can  be  done  without  torturing  the  language. 
Applying  this  rule  to  the  present  case,  we  think  that  it  was 
intended  by  section  one  hundred  and  eighty-two  to  restrict 
the  right  of  challenge  to  the  panel  to  the  three  enumerated 
grounds,  and  that  no  other  objection  to  the  panel  can  be 
entertained,  in  the  form  of  a  motion  to  set  aside  the  indict- 
ment or  otherwise. 

We  are  also  of  opinion  that  the  grounds  for  setting  aside 
an  indictment  enumerated  in  section  two  hundred  and 
seventy-eight  are  irregularities  in  the  proceedings  of  the 
Grand  Jury  after  it  has  been  organized;  all  of  which  are 
particularly  specified,  unless  it  be  those  falling  within  the 
first  subdivision,  providing  that  it  shall  be  set  aside  where 
not  found  indorsed  and  presented  as  prescribed  in  this 
Act."  But  the  meaning  of  this  phrase  becomes  apparent 
on  referring  to  the  preceding  sections,  two  hundred  and 
twenty-nine,  two  hundred,  and  thirty-two,  and  two  hundred 
and  thirty-three,  the  first  of  which  provides  that  an  indict- 
<**»)  ment  cannot  be  "found"  without  the  concurrence  of 
at  least  twelve  Grand  Jurors,  and  when  found  it  shall  be  in- 
dorsed '^  A  true  bill,"  and  the  indorsement  shall  be  signed 
by  the  foreman.  Section  two  hundred  and  thirty-two  pro- 
vides that  the  names  of  the  witnesses  examined  shall  be 
inserted  at  the  foot  of  the  indictment  or  indorsed  upon  it, 
before  it  is  presented  to  the  Court;  and  section  two  hun- 
dred and  thirty-three  requires  the  indictment  to  be  pre- 
sented by  the  foreman  to  the  Court  in  the  presence  of  the 
Grand  Jury.  If  not  "found,  indorsed,  and  presented,"  in 
this  manner,  it  may  be  set  aside  on  motion.  Possibly  there 
may  be  other  irregularities  in  the  proceeding^f  the  Grand 
Jury  which  would  establish  that  the  indictment  was  not 
"  found"  as  prescribed  in  the  Act,  but  the  above  are  refer- 
red to  as  illustrating  the  nature  of  the  irregularities  for 
which  an  indictment  may  be  set  aside  under  section  two 
hundred  and  seventy-eight,  as  not  "found,"  indorsed,  and 
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presented  in  accordance  with  the  statute.  We  are  con- 
vinced that  this  section  furnishes  no  support  to  the  propo- 
sition that  an  indictment  may  be  set  aside  on  motion,  on  the 
ground  that  the  Grand  Jury  was  not  properly  selected, 
summoned,  or  impaneled. 

Counsel  have  presented  with  much  earnestness  the  ap- 
parent hardship  to  result  from  a  construction  of  the  statute, 
which  precludes  a  defendant  from  showing  that  the  indict- 
ment proceeded  from  an  illegal  and  unauthorized  body. 
Cases  may  be  imagined  in  which,  doubtless,  there  would 
be  good  ground  for  complaint  that  the  right  of  challenge  to 
the  panel  was  restricted  by  section  one  hundred  and  eighty- 
two  within  too  narrow  limits.  But  if  the  statute  is  defec- 
tive, we  cannot  supply  its  deficiencies,  and  tlie  remedy 
must  be  sought  from  the  Legislature. 

It  may  be  that  if  a  paper  be  presented  to  the  Court  in 
the  form  of  an  indictment,  but  which  was  found  by  a  body 
of  men  having  no  semblance  of  authority  to  act  as  a 
Grand  Jury,  it  would  be  the  duty  of  the  Court  to  strike  it 
<***>  from  the  files  as  a  mere  nullity,  and  as  wholly  worth- 
less for  any  purpose.  It  would  have  no  proper  place 
,  among  the  files  of  the  Court,  and  ought,  therefore,  to  be 
removed  from  them.  But  the  motion  to  set  aside  the  in- 
dictment under  section  two  hundred  and  seventy-eight 
would  have  no  application  to  such  a  case.  Under  that  sec- 
tion the  motion  is  addressed  to  irregularities  in  the  pro- 
ceedings of  a  valid  Grand  Jury,  and  not  to  irregularities  in 
the  formation  of  the  Grand  Jury  itself.  But  it  is  not  every 
slight  irregularity  which  may  occur  in  the  formation  of  a 
Grand  Jury  which  would  justify  the  Court  in  striking  the 
indictment  from  the  files  as  a  nullity.  Otherwise  there 
would  be  nalieed  of  a  challenge  to  the  panel,  as  all  objec- 
tions to  the  Grand  Jury  could  be  taken  on  a  motion  to 
strike  the  indictment  from  the  files.  The  true  distinction 
lies  between  the  acts  of  a  body  having  no  semblance  of  au- 
thority to  act  at  all,  and  of  a  body  which,  though  not  strict- 
ly regular  in  its  organization,  is,  neverthelebs,  acting  under 
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a  color  of  authority.  In  the  former  case  the  acts  of  the 
-wholly  illegal  body  are  nallities,  having  no  proper  place 
among  tlie  files  of  the  Court.  But  in  the  latter  case  section 
one  hundred  and  eighty-two  of  the  statute  prescribes  the 
only  method  by  which  mere  irregularities  in  the  formation 
of  the  Grand  Jury  can  be  inquired  into.  The  case  at  bar 
comes  within  the  latter  category.  On  the  facts  disclosed 
by  the  record  it  cannot  be  affirmed  that  the  Grand  Jury 
had  no  semblance  of  authority,  and  were  acting  without 
color  of  lawful  right.  It  was  regularly  drawn  from  a  Grand 
Jury  list,  duly  certified;  and  some  of  them  having  been  ex- 
cused, the  deficiency  was  supplied  by  a  venire  properly 
issued  by  the  order  of  the  Court.  We  think  the  Court 
erred  in  directing  the  venire  to  be  summoned  by  the  Coroner 
instead  of  the  Sheriff.  But  this  was  only  one  of  the  irregu- 
larities for  which  the  statute  has  failed  to  provide  a  remedy. 
A  Grand  Jury,  summoned  in  pursuance  of  a  venire  duly 
<***^  issued,  cannot  be  said  to  be  a  wholly  illegal  body 
having  no  semblance  of  authority,  merely  because  the  Court 
erroneously  directed  the  venire  to  be  served  by  the  Coroner 
instead  of  the  Sheriff.  It  was  an  error  of  which  the  de- 
fendant, perhaps,  might  justly  complain;  but  the  statute 
has  provided  no  remedy  for  it. 
Judgment  affirmed;  remittitur  forthwith. 

WALLACE,  C.  J.,  dissenting: 

I  dissent  from  the  opinion  and  judgment  of  the  majority, 
for  the  reason  and  upon  the  grounds  set  forth  in  the  former 
opinion  delivered  in  this  case. 

[Opinion  delivered  at  the  January  Term,  1873.] 

By  the  Coubt: 

1.  By  the  second  section  of  the  "  Act  concerning  jurors 
in  the  City  and  County  of  San  Francisco"  (Stats.  1863,  p. 
573),  it  is  provided,  among  other  things,  that,  after  the 
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completion  of  the  general  list  of  grand  and  trial  jurors  by 
the  Board  of  Supervisors,  it  shall  be  certified  by  the  Presi- 
dent and  Clerk  of  the  Board,  and  deposited  with  the  County 
Clerk.  We  are  satisfied  that,  under  the  true  construction 
of  the  Act,  the  certificate  of  those  officers  appended  to  the 
list  is  conclusive  against  all  inquiry  thereafter  into  the  regu- 
larity of  the  proceedings  antecedent  to  the  making  of  the 
certificate,  and  that  in  so  far  as  the  challenge  interposed  by 
the  defendant,  and  the  motion  to  set  aside  the  indictment, 
were  grounded  upon  the  supposed  irregularity  in  the  pro- 
ceedings of  the  Board,  the  motion  and  challenge  were  cor- 
rectly denied. 

2.  The  motion  to  set  aside  the  indictment  was,  however, 
based  upon  the  further  ground  that  the  Grand  Jury  was 
not  summoned  by  the  Sheriff. 

<^^^  It  appears  that  on  the  4th  of  November,  1072,  the 
County  Court  made  an  order  for  the  drawing  and  summon- 
ing of  twenty-four  persons  to  form  a  Grand  Jury  for  the 
November  term  of  that  Court;  the  drawing  was  afterwards 
had  according  to  the  statute,  and  of  the  twenty -four  per- 
sons whose  names  were  drawn  only  fourteen  were  sum- 
moned and  attended  upon  the  Court;  of  these  fourteen  only 
three  were  accepted  and  sworn  of  the  Grand  Jury  by  whom 
the  indictment  in  question  here  was  subsequently  found. 
The  County  Court,  in  order  to  complete  the  Grand  •  Juiy, 
thereupon  entered  an  order  reciting  the  fact  that  the  num- 
ber of  persons  summoned  by  the  Sheriff  and  present  in 
Court  was  insufficient  to  form  a  Grand  Jury,  and  stating 
that,  **  whereas,  it  is  the  intention  of  the  Court  to  submit 
to  the  examination  of  said  Grand  Jury,  when  formed,  cer- 
tain alleged  acts  of  malfeasance  and  negligent  performance 
of  duty  in  connection  with  the  Sheriff's  office  of  this  city  and 
county,"  and  thereupon  directing  that  the  Coroner  of  the 
said  city  and  county  summon  from  the  body  of  the  county, 
but  not  from  by-standers,  thirty  good  and  lawful  men  to 
complete  the  Grand  Jury,  etc. 

"With  the  exception  of  the  three  persons  who  had  been 
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already  accepted  and  sworn  as  aforesaid,  the  Grand  Jnry 
by  which  the  indictment  in  question  was  found,  was  com- 
posed of  persons  summoned  by  the  Coroner  under  this 
order  of  the  County  Court. 

The  Act  concerning  Coroners  (Stats.  1871-2,  p.  408)  pro- 
vides that  the  Coroner  shall  perform  the  duties  of  Sheriff 
in  all  cases  where  the  Sheriff  is  interested,  or  otherwise  in- 
capacitated from  serving.  The  general  duty  of  the  Sheriff 
is  to  execute  the  process,  writs,  warrants,  and  orders  of  the 
Courts  of  justice  and  judicial  officers:  Stats.  1851,  p.  190. 

The  cases  in  which  this  duty  may  be  lawfully  performed 
by  the  Coroner  instead  of  the  Sheriff  are  exceptional  in 
their  character.  It  does  not  appear  that  any  criminal 
^^^^^  charge  was  pending  against  the  Sheriff  at  the  time  the 
order  of  the  County  Court  directing  the  Coroner  to  sum- 
mon the  Grand  Jury  was  entered.  If  such  a  charge  had 
been  pending,  however,  we  think  that  the  order  of  the 
County  Court  could  not  have  been  supported.  The  duties  . 
of  a  Grand  Jury  extend  to  an  inquiiy  into  all  public  of- 
fenses committed  or  triable  in  the  county.  A  due  regard 
to  the  rights  of  all  persons  accused,  or  to  be  accused  by  the 
Grand  Jury,  requires  that  that  body  should  be  summoned 
by  the  officer  intrusted  by  law  with  the  performance  of  that 
duty.  ^  Even  though  a  criminal  charge  be  pending  against 
the  Sheriff  at  the  time,  yet  so  long  as  he  continues  to  hold 
his  office  and  discharge  its  general  duties,  other  persons 
whose  rights  are  to  be  affected  by  judicial  proceedings, 
have  a  right  to  insist  that  he  shall  still  perform  the  duties 
assigned  by  law  to  the  incumbent  of  the  office,  and  the 
mere  suggestion  of  the  judge  of  the  County  Court  entered 
of  record  to  the  effect  that  it  was  his  intention  to  submit 
certain  acts  of  official  malfeasance  and  negligence  to  the 
consideration  of  the  Grand  Jury,  when  formed,  did  not  op- 
erate to  remove  the  Sheriff,  or  to  cast  the  performance  of 
his  duties  upon  the  Coroner.  Undoubtedly,  if  a  criminal 
charge  had  been  actually  pending  against  the  Sheriff,  the  ^ 
Court  might  have  instructed  the  Grand  Jury  summoned  by 
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the  Sheriff  not  to  consider  the  charge  against  that  officer, 
and  might  also,  at  the  proper  time  thereafter,  and  after  the 
discharge  of  the  regular  Grand  Jury,  have  directed  another 
one  to  be  summoned  by  the  Coroner  instead  of  the  Sheriff, 
for  the  purpose  of  investigating  such  chaise.  This  course 
would  have  been  within  the  rule  laid  down  here  in  People  v. 
Maiiahan^  32  Gal.  68. 

3.  The  only  remaining  question  is  as  to  the  right  of  the 
prisoner  to  present  the  objection  by  way  of  a  motion  to  set 
aside  the  indictment.  And  of  this  we  have  no  doubt.  He 
(is*j  ]jj^ J  jjQj.  \^Qj^  held,  to  answer  before  the  finding  of  the 
indictment,  and,  therefore,  had  no  opportunity  to  challenge 
the  panel  on  that  ground.  But  had  he  been  held  to  answer 
before  the  finding  of  the  indictment,  the  objection  that  the 
Grand  Jury  was  summoned  by  the  Coroner,  and  not  by  the 
Sheriff,  was  not  ground  of  challenge  to  the  panel :  Hitt.  G. 
L.,  Sec.  1767  et  seq.  That  an  opportunity  to  present  an 
objection  of  so  grave  a  character  must,  however,  be  afforded 
the  accused  at  some  time  and  in  some  way  is  clear,  and  we 
think  that  it  may  be  availed  of  by  motion  because  not  found 
as  prescribed  by  law:  Crim.  Prac.  Act,  Sec.  278. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  Bet  aside  the  indictment. 


[No.  3,301] 

GUISEPPE  PITTE  v.  VIEGINIA  BOSA  SHIPLEY, 
AND  CHAKLES  W.  GRANT  and  WILLIAM  A. 
PLUNKETT,  Administratobs  with  the  will  annexed 
OF  James  Fulleb,  deceased  et  al. 

Mortgage  Claim  mustbb  presented  to  Execittorfor  Allowance. —A 
mortgage  given  by  the  deceased  upon  property  which,  after  his  death, 
becomes  general  assets  of  the  estate,  must  be  presented  for  allowance  to 
the  executor  or  administrator  and  Probate  Judge,  within  the  time  fixed 
for  the  presentation  of  claims  against  the  estate,  and  if  not  so  presented 
cannot  be  enforced  in  equity,  even  if  no  claim  is  made  against  the  estate 
for  a  deficiency. 
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Claim  against  Estate. — ^A  verbal  allowance  of  a  claim  against  an  estate  by 
an  executor  or  administrator,  gives  the  claimant  no  cause  of  action. 

Construction  of  Statute. — A  word  repeatedly  used  in  a  statute  will  bear 
the  same  meaning  throughout  the  statute,  unless  it  is  apparent  that 
another  meaning  is  intended. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  aud  County  of  San  Francisco. 

ass)  rpyg  action  was  brought  against  the  administrators 
cum  testamento  annexo  and  heirs  of  James  Fuller,  deceased, 
to  foreclose  a  mortgage  of  certain  real  estate  given  to  secure 
a  promissory  note,  dated  November  12tfr,  1862,  payable  two 
years  after  date.  The  mortgagor  died  in  December,  1862. 
The  complaint  alleges  that  the  mortgagee,  within  ten  months 
next  after  the  publication  of  notice  to  creditors,  called  upon 
the  widow  of  the  deceased,  who  was  at  the  time  executrix  of 
the  estate,  and  presented  the  mortgage;  that  she  verbally  al- 
lowed the  claim,  waiving  all  other  proof  and  authentication, 
and  that  she  afterwards  paid  the  interest  on  the  note  as  it 
became  due,  down  to  April  12th,  1866.  In  1869  the  widow 
married  Dr.  Shipley,  and  afterwards  defendants  Grant  and 
Plunkett  were  appointed  administrators.  The  defendants 
had  judgment  upon  demurrer,  and  the  plaintiff  appealed. 

Leivia  Shearer,  for  Appellant. 

It  was  not  necessary  to  present  this  mortgage  claim  to  the 
representative  of  the  deceased  mortgagor  before  bringing 
suit  to  foreclose,  where  no  judgment  for  a  deficiency  is 
asked. 

1.  Because  any  provision  of  the  Probate  Act  requiring 
presentation  in  such  a  case  as  a  condition  precedent  to 
bringing  suit  is  unconstitutional;  this  is  a  proceeding  of 
purely  equitable  cognizance :  Art.  178,  sec.  6,  Constitution 
of  California;  Maybury  v.  MadLon,  1  Cranch,  137;  2  Story 
on  the  Constitution,  sec.  1703;  People  ex  rel.  Attorney-gen- 
ei'ol  Ex  Parte,  1  Cal.  85;  Hudson  v.  Caidfield,  3  Id.  389; 
Wilson  V.   Roach,  4  Id.  362;  Guy  v.  Hermance,  5  Id.  73; 
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Zander  v.  Coe,  5  Id.  230;  Bdloc  v.  Rogers,  9  Id.  129;  Can-  v. 
CaMtoell,  10  Id.  385;  art.  6,  sec.  8,  Constitution  of  Cali- 
fornia; Probate  Act,  and  particularly  Sees.  6813,  5852, 
5853,  6862,  5866,  5872,  5884,  Hittell's  Dig.,  Prob.  Act. 

2.  Because  such  presentation  is  not  contemplated  or  re- 
quired by  law;  there  is  a  recognized  distinction  between  a 
<**«>  general  debt  of  the  deceased  and  a  lien  to  be  enforced 
against  specific  property:  Practice  Act,  sec.  246;  Probate 
Act,  sees.  5838,  5852,  5870,  5884,  Hittell's  Digest;  Carr  v. 
Caldwell,  10  Cal.  380;  Fallon  v.  Butler,  21  Id.  31;  Willis  v. 
Farley,  24  Id.  498;  Ellis  v.  Polhemus,  27  Id.  356;  Chrishj  v. 
Dana,  34  Id.  553;  WHgU  v.  Ross,  36  Id.  439;  Bdloc  v.  Rog- 
ers, 9  Id.  123. 

That  the  statute  imposing  a  penalty  for  non- presentation 
is  remedial  and  must  be  construed  liberally,  see  Maiiin 
White  V.  The  Mary  Ann,  6  Cal.  462;  Sedgwick  on  Stat,  and 
Const.  Law,  359-61;  Cullerton  v.  Mead,  22  Cal.  98. 

3.  Because  presentation  being  required  only  to  inform 
the  representative  of  the  estate,  it  was  not  essential  in  this 
case,  where  the  executrix  was  fully  advised,  and  knew  of 
this  mortgage  from  its  inception:  Oansevomi,  v.  Ndson,  6 
Hill,  391. 

4.  Because  in  the  case  at  bar  there  was  no  necessity  to 
present  before  suit,  inasmuch  as  no  sufficient  notice  to  cred- 
itors was  ever  given:  Murray  v.  Smith,  Bosworth,  691; 
Hardy  v.  Ames,  47  Barb.  413;  Harvey  v.  SkiUman's  Ex'rs, ' 
22  Wend.  571;  Probate  Act,  sec.  6826,  Hittell;  Jenkins  v. 
Wild,  14  Wend.  545;  ArgaU  v.  SmUh,  3  Denio,  437;  WliU- 
more  v.  Foos^s  ExWs,  1  Denio,  159. 

John  M.  Burnjett,  for  Eespondent. 

Mortgages  and  liens  of  record  are  claims  against  an  estate, 
and  must  be  presented:  Ellissen  v.  Halleck  etal.,  6  Cal.  386; 
Ellis  V.  Polhemus,  27  Id.  350.  '*Debt"  includes  everything 
that  can  be  recovered  in  law  or  in  equity :  Sdlis  Case,  4  Abb. 
Pr.  272;  4  Brad.  Surr.  218.  Hence  "debt"  includes  the 
subject-matter  of  this  action.      Now  *' demand"    is  more 
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comprehensive  than  "debt,"  and  inclades  it:  Matter  of 
Denny,  2  Hill,  223.  But  "claim"  is  the  "largest  word  of 
the  law,"  and  includes  "demand"  and  "debt:"  Vedder  v. 
Vedder,  1  Denio,  257.  Therefore  a  mortgage  and  note  aro 
(157)  ^  "claim,"  and  must  be  presented.  Again:  words 
having  a  "  well  known  and  definite  meaning  in  the  law"  are 
supposed  to  bear  that  meaning  in  statutes:  Harris  v.  Rey- 
nolds, 13  Cal.  oU;  State  v.  Smilh,  5  Hump.  396;  Ex  Parte 
Vincent,  26  Ala.  145.  The  word  "claim"  has  a  well  known 
and  definite  meaning  (authorities  cited  above),  and  hence 
must  bear  it  in  sections  One  hundred  and  thirty-one  and 
one  hundred  and  thirty-six  of  the  Probate  Act. 

A  word  in  a  statute  is  presumed  to  have  the  same  mean- 
ing throughout:  Beg.  v.  Com.  of  Poor  Laws,  HoUtmm 
Union,  6  A.  &  El.  68,  69.  A  word  in  an  amendment  is  pre- 
sumed to  bear  the  same  sense  as  in  the  original  bill :  Bob- 
bins V.  Omnibus  B.  B.  Co.,  32  Cal.  474.  Now  the  word 
"claim"  in  the  last  sentence  of  section  one  hundred  and 
thirty-one  of  the  Probate  Act,  includes  mortgages:  Ellis  y. 
Polhemus,  27  Gal.  350.  Hence  it  has  the  same  meaning  in 
the  first  part  of  that  section. 

A  mortgage  being  the  incident  of  the  debt,  cannot  be  en- 
forced unless  the  debt  itself  can  be  enforced.  It  is  barred 
with  the  debt:  Willis  v.  Farley,  24  Cal.  499,  and  authorities 
cited.  Now  it  will  be  admitted  that  the  note  must  be  pre- 
'  sented  before  any  action  can  be  maintained  on  it.  Hence 
this  action  cannot  be  maintained  without  such  presentation. 

In  passing  upon  the  constitutionality  of  an  Act  this  Court 
will  not  declare  the  law  unconstitutional,  unless  it  so  plainly 
appears — the  presumption  being  in  favor  of  the  action  of 
the  Legislature.  Yet  it  has  been  held  that  words  in  dif- 
ferent sections  of  the  Constitution  have  the  same  meaning, 
unless  the  contrary  appears,  even  if  that  will  be  the  means 
of  declaring  a  law  unconstitutional:  People  v.  Eddy,  43  Cal. 
341.  A  fortiori,  this  rule  holds  good  in  the  construction  of 
statutes.     Section  one  hundred  and  thirty-three  of  the  Pro- 
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bate  Act  expressly  mentions  "  claim  secured  by  a  mortgage 
or  other  lien." 

Again,  the  whole  Act  must  be  considered  iti  arriving  at 
^^^  the  intention  of  the  law  maker,  and  that  intent  must 
be  sought  for  in  the  Act  itself:  Sedgwick  on  Statutory  and 
Constitutional  Law,  243. 

The  Act  having  mentioned  claims  secured  by  a  mortgage 
in  one  part  must  be  deemed  to  have  intended  to  include 
them  in  the  other  part. 

By  the  Court,  Niles,  J: 

Neither  the  promissory  note,  nor  the  mortgage  given  to 
secure  it,  was  formerly  presented  to  the  executrix  or  Pro- 
bate Judge  for  allowance  within  ten  months  after  the  publi- 
cation of  notice  to  creditors.  The  note  was  made  by  the  de- 
cedent alone,  and  the  land  mortgaged  by  him  to  secure  its 
payment  was  a  part  of  his  general  estate.  •  The  question  is 
presented  as  to  effect  of  this  failure  to  present  the  claim 
upon  the  rights  of  the  plaintiff,  who  now  seeks  merely  to  fore- 
close his  mortgage,  but  prefers  no  claim  against  the  estate 
for  any  deficiency. 

No  case  exactly  like  this  has  hitherto  been  before  the 
Court,  although  the  several  sections  of  the  Probate  Act, 
upon  which  its  determination  depends,  have  been  consid- 
ered and  construed  in  cases  somewhat  similar. 

In  Fallon  v.  BuUer^  21  Cal.  32,  the  promissory  note  had 
been  presented  and  allowed  as  a  claim  against  the  estate, 
and  the  question  was,  whether  the  lien  of  the  mortgage 
could  be  enforced  in  equity,  notwithstanding  such  allow- 
ance, or  must  be  enforced  in  the  Probate  Court  by  an  exe- 
cutor's sale  of  the  mortgaged  premises  and  appropriation  of 
the  proceeds  to  the  payment  of  the  secured  debt.  While  it 
was  held  that  the  District  Court  had  jurisdiction  of  the  fore- 
closure proceedings,  it  was  said  that  th'e  presentation  and 
allowance  of  the  note  "  were  necessary  to  secure  the  pay- 
ment of  the  debt  out  of  the  general  estate,  if  that  were  de- 
(159)  sired,  and  perhaps,  also,  to  prevent  the  debt  from 
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being  barred  by  the  statute,  and  thus  to  uphold  the  mort- 
gage." 

In  Christy  v.  Dana,  34  Cal.  553,  the  plaintiff  sought  to 
foreclose  a  mortgage  upon  property  which  had  been  con- 
veyed by  the  decedent,  prior  to  his  death,  to  the  defend- 
ant. The  failure  to  present  the  claim  for  allowance  to  the 
administratrix  was  urged  as  a  bar  to  the  plaintiff's  recovery. 
It  was  held  that  such  presentation  was  unnecessary,  inas- 
much as  no  relief  was  demanded  against  the  estate,  ''and 
the  intestate,  at  the  time  of  his  death,  had  no  interest  in 
the  land." 

In  Siclid  V.  CarillOy  42  Cal.  505,  the  mortgage  in  suit  was 
executed  by  the  wife  of  one  John  Eains,  upon  her  separate 
property,  to  secure  the  payment  of  her  husband's  individual 
note.  The  note  was  not  presented  to  the  administrator  of 
Bains  within  ten  months  after  publication  of  notice  to  cred- 
itors, and  the  widow  defended  the  suit  to  foreclose  the 
mortgage  upon  this  ground.  The  Court  held  that  while  the 
action  against  Bains  was  barred  by  the  failure  to  present 
the  claim,  the  right  of  action  upon  the  mortgage  survived. 
But  this  decision  was  placed  upon  the  ground  that  the 
mortgage  w^as  not  the  contract  of  Bains,  nor  was  the  mort- 
gaged property  a  portion  of  his  estate.  Only  the  remedy 
upon  the  note  was  barred  by  failure  of  presentation;  but 
the  debt  itself  was  not  paid,  satisfied,  discharged,  or  in  any 
way  extinguished,  and  the  defendant's  land  remained  sub- 
ject to  the  lien  by  her  own  contract  for  its  payment.  But 
the  question  now  presented  was  expressly  reserved  in  the 
following  terms:  **It  may  be  that  when  the  personal  liabil- 
ity is  against  the  estate,  and  the  mortgaged  property  be- 
longs to  the  estate,  so  that,  in  any  event,  the  debt  would 
have  to  be  satisfied  out  of  the  estate,  it  would  be  necesary 
to  present  the  claim  to  prevent  a  bar,  and  keep  the  remedy 
alive  as  to  the  debt,  in  order  to  uphold  the  remedy  on  the 
mortgage." 

The  doctrine  of  this  case  was  applied  in  the  case  of 
(loo)    ScJwdt  V.  Eeppe,  45  Cal.  p.  433,  in  which  a  decree  of 
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foreclosure  was  sustained  against  property  which  had  been 
set  apart  to  the  widow  as  a  homestead  by  order  of  the  Pro- 
bate Court,  after  the  death  of  lier  husband,  the  maker  of 
the  note  and  mortgage,  notwithstanding  neither  were  pre- 
sented to  tho  administrator  for  allowance.  By  the  order  of 
the  Probate  Court,  tho  mortgaged  property  was  segregated 
from  the  general  estate.  The  administrator  had  no  posses- 
sion of  it  or  control  over  it,  and  the  presentation  to  him  of 
a  claim  against  that  property  would  have  been  a  vain  and 
useless  proceeding.  The  mortgage  cannot  be  a  claim 
against  the  estate  when  the  estate  has  no  interest  whatever 
in  the  property  mortgaged. 

It  will  be  readily  perceived  that  none  of  the  cases  cited 
present  the  exact  question  involved  in  the  present  case. 
The  distinction  lies  in  the  fact  that  here  the  mortgaged 
property  belongs  to  the  general  estate,  and  is  a  portion  of 
the  assets  in  the  hands  of  the  executrix. 

In  the  case  of  Ellis  v.  Polhemus,  27  Cal.  350,  the  meaning 
of  the  word  "claim,"  as  used  in  the  last  clause  of  section 
one  hundred  and  thirty-one  of  the  Probate  Act,  was  under 
consideration.  It  was  said  by  Chief  Justice  Sanderson 
that  "  the  meaning  of  the  word  *  claim*  is  broad  enough  to 
embrace  a  mortgage  or  any  other  lien,"  and  in  support  of 
this  construction  he  refers  to  the  one  hundred  and  eighty- 
sixth  section,  in  which  **  mortgages  and  other  liens  are  ex- 
pressly mentioned  as  valid  claims  against  the  estate."  In 
the  concurring  opinion  of  Justices  Shatter  and  Sawyer, 
the  mortgage,  as  distinct  from  the  note  secured  by  it,  was 
held  to  be  within  the  scope  of  the  word  **  claim,"  as  limited 
by  that  section.  It  is  a  familiar  principle  of  construction 
that  a  word  repeatedly  used  in  a  statute  will  be  presumed 
to  bear  the  same  meaning  throughout  the  statute,  unless 
there  is  something  to  show  that  there  is  another  meaning 
^®*^  intended.  Applying  this  rule,  the  opinion  of  the  ma- 
jority of  the  Court  in  Ellis  v.  Polhemus  would  seem  to  be 
decisive  of  this  case. 

It  may  be  contended  that  the  second  clause  of  section  one 
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hundred  and  thirty-three  recognizes  a  distinction  between 
a  claim  considered  as  a  direct  demand  for  money  due 
from  the  estate,  and  the  mortgage  given  to  secure  it.  Wo 
understand  this  section  to  provide  merely,  that  if  a  claim 
founded  upon  a  bond,  bill,  note,  or  other  instrument  be  se- 
cured by  mortgage,  the  mortgage,  or  a  note  of  the  record 
may  be  attached  and  filed  with  the  evidence  of  indebted- 
ness, thus  avoiding  the  necessity  of  a  separate  presentation 
and  affidavit.  It  goes  to  the  manner  of  presentation 
merely,  but  does  not  affect  the  question  of  its  necessity. 

Upon  principle  there  would  seem  to  exist  the  same  rea- 
sons for  the  examination  of  a  mortgage  lien  against  the 
property  of  an  estate  by  the  executrix  and  the  Probate 
Judge,  and  their  opportunity  to  allow  or  reject  it  in  part  or 
wholly,  as  exists  in  the  case  of  any  other  demand;  for  it 
must  be  satisfied,  if  at  all,  from  the  property  of  the  estate 
which  is  in  their  charge,  and  which  it  is  their  duty  to  pro- 
tect in  the  interest  of  creditors  and  heirs.  We  think  that 
the  failure  to  present  the  mortgage  to  the  executrix  and  the 
Prpbate  Judge  in  the  manner  required  by  the  Probate  Act, 
was  fatal  to  plaintiff's  recovery. 

We  do  not  deem  it  necessary  to  notice  at  length  other 
points  made  by  appellant.  The  alleged  insufficiency  of  the 
notice  to  creditors  is  not  material.  Conceding  it  to  have 
been  fatally  defective,  this  could  only  operate  to  extend  the 
time  for  presentation  of  the  claim  until  due  and  proper 
notice  should  be  given. 

Nor  does  the  alleged  verbal  allowance  of  the  claim  by  the 
executrix  aid  the  plaintiff's  case,  for  if  a  verbal  allowance 
would  be  considered  effectual  in  any  case,  still  the  action  of 
<*«•>  the  Probate  Judge  upon  the  the  claim  was  as  neces- 
sary as  that  of  the  executrix. 

Judgment  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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[No.  3.667.] 

THE  PRESIDENT  AND  TRUSTEES  OF  THE  CITY 
OF  SAN  DIEGO,  J.  G.  CAPRON,  V.  E.  HOWARD, 
.  C.  P.  TAGGART.  F.  GANAHL,  and  E.  H.  Mc- 
DANIEL  V.  ROBERT  ALLISON,  M.  SEGARS, 
JOSEPH  SEGARS,  A.  EJjAUBER,  SAMUEL 
STEINER,  J.  F.  HILLS,  E.  A.  HARPER,  J. 
NASH,  AND  JAMES  COYLE. 

Action  to  Eemove  Cloud  from  Title. — If,  in  an  action  to  remove  a  cloud 
from  the  title  to  lan(^  the  Court  finds  that  neither  party  has  title  to  the 
premises  in  controversy,  neither  is  entitled  to  judgment  as  against  the 
other;  but  the  action  should  be  dismissed.  The  fact  that  the  plaintiff  is 
in  possession  does  not  entitle  him  to  judgment,  for  possession  is  not  title, 
but  only  evidence  from  which  title  may  be  presumed. 

Idem. — If  the  plaintiff  in  an  action  to  remove  a  cloud  from  the  title  to  land 
has  no  title,  an  abortive  attempt  by  the  defendant  to  purchase  the  hmd 
from  another,  not  authorized  to  sell  it,  cannot  constitute  a  cloud  on  the 
plaintiff's  title,  nor  depreciate  the  value  thereof. 

Survey  of  Mexican  Grant. — After  a  decree  is  made  confirming  a  Mexican 
grant  of  land,  a  survey  is  necessary  to  fix  and  determine  the  boundaries 
of  the  land  confirmed;  and  when  such  survey  has  been  made  and  ap- 
proved as  required  by  law,  the  Courts  will  not  go  behind  it  and  look  into 
the  decree  to  ascertain  what  are  the  boundaries  of  the  grant. 

Appeal  from  the  District  Court  of  the  Eighteenth  Judi- 
cial District,  San  Diego  County. 

On  the  14th  day  of  February,  1853,  the  President  and 
Trustees  of  the  City  of  San  Diego,  as  successors  to  the 
Pueblo  of  San  Diego,  presented  to  the  United  States  Board 
of  Land  Commissioners  for  California  a  petition  for  the  con- 
^^^  firination  of  the  claim  of  the  city  to  the  pueblo  lands, 
and,  on  the  22nd  day  of  February,  1866,  the  Commissioners 
confirmed  said  claim  to  the  extent  of  eleven  square  leagues. 
On  the  1st  day  of  September,  1870,  the  President  and  Trus- 
tees of  the  City  of  San  Diego  executed  to  V.  E.  Howard 
and  C.  P.  Taggart  a  deed  for  all  the  tide,  swamp,  and  over- 
flowed lands,  between  ordinary  high  tide  and  ships'  chan- 
nel, in  front  of  the  City  of  San  Diego;  and  said  Howard 
and  Taggart,  on  the  1st  day  of  September,  1670,  conveyed 
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to  John  G.  Capron  an  undivided  one  Lalf  of  the  same;  and, 
in  April,  1871,  Howard,  Taggart,  and  Capron  conveyed 
back  to  said  President  and  Ti-ustees,  in  trust  for  the  use 
of  free  schools  in  said  city,  some  twenty  acres  of  the  same 
land,  and  also,  in  May,  1871,  conveyed  to  Ganahl  and  ]^c- 
Daniel  some  four  acres  of  the  same  lands.  In  the  early  part 
of  1868  the  defendants  or  their  grantors,  severally  applied 
to  the  County  Surveyor  of  San  Diego  County  to  survey  in 
several  parcels  said  tide  lands;  and  the  same  were  surveyed, 
and  the  surveys  were  filed  in  the  office  of  the  Surveyor- 
general,  in  January,  1869,  and  were  ap|)roved  by  said  Sur- 
veyor-general, in  November,  1871,  and,  full  payment  hav- 
ing been  made,  certificates  of  purchase  were  issued  to  the 
locators. 

The  other  facts  are  stated  in  the  opinion. 

J.  Hartman^  for  Appellants. 

It  affirmatively  appears  that  plaintiffs  have  no  title  which 
can  be  clouded.  The  right  to  bring  a  suit  to  quiet  title, 
*'  is  an  incident  to  the  ownership  of  a  title  that  is  clouded." 
Although,  under  the  former  Practice  Act,  in  order  to  enable 
a  party  to  maintain  the  action,  he  must  be  in  possession, 
yet  he  must  have  a  title  which  could  be  clouded.  Posses- 
sion merely  raises  a  presumption  of  title  which  may  be 
rebutted  by  showing  that  the  party  had  no  title.  It  is  the 
<*•*>  title,  and  not  the  possession,  which  enables  the  plaint- 
iff to  prevail. 

The  recent  case  of  Stark  v.  Starr^  in  Supreme  Court  U. 
S.,  6  Wall.  402,  is  conclusive  on  this  point.  The  case  arose 
under  a  statute  of  Oregon,  identical  with  section  two  hun- 
dred and  fifty-four  of  our  Practice  Act.  The  Court,  in  de- 
ciding the  case  (p.  410),  laid  down  the  rule  as  follows: 

"We  do  not,  however,  understand  that  the  mere  naked 
possession  of  the  plaintiff  is  sufficient  to  authorize  him  to 
institute  the  suit,  and  require  an  exhibition  of  the  estate  of 
the  adverse  claimant,  though  the  language  of  the  statute  is, 
'  that  any  pei*son  in  possession  by  himself  or  his  tenant, 
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may  maintain  the  suit.'  His  possession  must  be  accom- 
panied with  a  claim  of  right;  that  is,  must  be  founded  upon 
title  legal  or  equitable;  and  such  claim  or  title  must  be  ex- 
hibited by  the  proofs,  and  perhaps  in  the  pleadings,  also, 
before  the  adverse  claimant  can  be  required  to  produce  the 
evidence  upon  which  he  rests  his  claim  of  an  adverse  estate 
or  interest." 

The  deed  of  the  City  Trustees  to  plaintiffs,  of  Septenlber 
1st,  1870,  conveyed  no  title : 

1.  Because  the  title  to  the  premises  never  was  in  the 
city:  Opinion  Commission  General  Land-office,  E.  f.  253a, 
255. 

2.  The  tide  lands  belonged  to  the  State. 

3.  The  deed  was  made  in  violation  of  the  Act  of  the  Leg- 
islature of  January  30th,  1852  (Stats.  1852,  p.  223),  section 
seven  of  which  gave  the  Trustees  power  to  sell  land  for  the 
sole  purpose  of  paying  debts,  upon  giving  ten  days'  notice. 
The  claim  of  Howard  and  Taggart  was  not  a  debt.  The 
sale  was  private,  not  public."  No  notice  of  it  was  given. 
Section  eleven  of  the  Act  required  a  vote  of  the  inhabitants 
to  be  taken  in  order  to  make  a  sale.  No  such  vote  was 
taken. 

a«5)  xhis  case  is  not  within  the  rule  laid  down  in  Hides  v. 
Coleman,  25  Cal.  122,  and  other  cases,  that  where  a  party 
enters  into  possession  of  a  portion  of  a  tract  of  land,  claim- 
ing the  whole  under  a  deed,  his  possession  extends  to  the 
whole  tract.  It  comes,  however,  within  the  rule  in  Walsh 
V.  Hill,  38  Cal.  481,  that  if  possession  is  acquired  of  a  part 
of  a  tract  of  land  by  the  entry  of  a  tenant  within  and  upon 
certain  described  limits,  it  gives  to  the  landlord  possession 
only  to  the  extent  of  the  described  limits. 

Volney  E.  Howard  and  C.  P.  TaggaH,  for  Respondents. 

It  is  not  necessary  to  show  good  title  in  order  to  main- 
tain this  action.  It  is  brought  under  the  two  hundred  and 
fifty-fourth  section  of  the  Practice  Act,  and  the  action  is 
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given  to  "any  person  in  possession  by  himself  or  his  tenant." 
It  is  an  action  to  qaiet  title.  Possession  is  prima  facie  evi- 
dence of  a  fee,  and  the  party  who  contests  it  must  show 
paper  title  or  prior  possession:  Sepulvedav.  Sepulveda,  39 
Cal.  13;  CnrlisY.  Sutlei-,  15  Gal.  262;  Heady.  lordyce,  17 
Cal.  151;  and  Horn  v.  Jones,  28  Cal.  202. 

The  case  of  Stark  v.  Stan\  6  Wall.  410,  is  a  construction 
of  the  statute  of  Oregon,  and  has  no  application  to  our  own. 
If  tlie  statute  of  this  State  was  before  the  Supreme  Court  of 
the  United  States,  our  State  construction  would  prevail. 

Spanish  and  Mexican  authorities  could  grant  land  covered 
by  the  ocean:  Pollard  v.  Hagan,  3  How.  U.  S.  210;  Thsch- 
maJcei^  v.  T/iompson,  18  Cal.  i2;  32  Cal.  366.  The  Commis- 
sioner of  the  General  Land-office  cannot  override  the  judg- 
ment of  the  Court  and  the  treaty. 

J.  Hartman  and  S.  Heydenfeldt,  for  Appellants  in  reply. 

The  point  made  by  respondents,  that  the  City  of  San 
Diego  had  a  perfect  title  by  the  assignment  of  the  pueblo 
limits  of  the  Mexican  Government  of  the  loan's  in  quo,  has 
has  no  longer  force  here.  That  argument  might  have  been 
(lee)  proper  before  the  Land  Commission,  or  the  United 
States  Courts,  when  the  claim  for  pueblo  lands  was  pending 
there.  Those  tribunals,  and  the  Land  Department,  have 
finally  determined  the  extent  of  the  pueblo  claim,  and  re- 
jected it  as  to  the  land  in  controversy. 

The  pueblo  limits  as  surveyed  exclude  everything  below 
ordinary  high-water  mark. 

By  the  Court,  Belcher,  J. : 

This  action  was  brought  to  remove  a  cloud  from  the  title 
to  certain  real  property  claimed  by  the  plaintiffs.  The 
property  in  question  lies  in  the  Bay  of  San  Diego,  between 
ordinaiy  high-water  mark  and  the  ship's  channel,  and  within 
two  miles  of  the  City  of  San  Diego.  It  is  claimed  by  the 
plaintiffs  as  apart  of  the  pueblo  lands  confirmed  to  the  City 
of  San  Diego  by  the  proper  authorities  of  the  United  States, 
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and  by  the  defendants,  under  certain  alleged  locations  of  it 
as  tide  land,  which  were  initiated  by  them  in  1868,  and 
completed  by  payment  in  1872,  in  pursuance  of  the  laws  of 
this  State.  The  case  was  tried  by  the  court,  and  ia,  judg- 
ment rendered  that  the  defendants  named  ''have  no  estate 
or  interest  in  the  land  described  in  the  complaint  in  this 
action  adverse  to  the  plaintifis,  John  G.  Capron,  Volney  E. 
Howard  and  Charles  P.  Taggart,  and  that  said  plaintiffs  last 
named  recover  their  costs  incurred  and  expended  in  this  ac- 
tion, taxed  at dollars,  of  and  from  said  last  named  de- 
fendants." 

From  this  judgment,  and  from  an  order  denying  a  motion 
for  a  new  trial,  the  defendants  have  appealed. 

It  appears  from  the  findings,  and  the  order  denying  the 
motion  for  new  trial,  that  neither  the  plaintiffs  nor  defend- 
ants had  any  title  to  the  premises;  but  the  Court  was,  never- 
theless, of  the  opinion  that  because  the  plaintiffs  named 
were  in  possession,  by  their  tenant,  of  a  small  parcel,  claim- 
(167)  jjjg  ^i^Q  '^viiQie  under  a  written  conveyance,  they  were, 
therefore,  entitled  to  the  judgment  rendered. 

Assuming  that  the  Court  was  right  in  its  conclusions  as  to 
'the  facts,  it  is  difficult  to  see  upon  what  ground  the  judg- 
ment can  be  maintained.  If  the  plaintiffs  had  no  title,  the 
abortive  attempts  made  by  the  defendants  to  purchase  the 
land  of  the  State  could  neither  '' constitute  a  cloud  upon  the 
plaintiffs'  title,"  nor  "depreciate  the  value  thereof,"  nor 
"molest  them  in  the  enjoyment  of  their  said  property."  In 
this  view  of  the  case,  it  is  entirely  immaterial  that  the  de- 
fendants have  no  estate  or  interest  in  the  land  adverse  to  the 
plaintijflfe.  If  neither  party  owns  it,  neither  is  entitled  to 
any  judgment  as  against  the  other  in  reference  to  it.  Nor  is 
the  alleged  possession  of  the  small  parcel  by  the  plaintiffs 
an  answer  to  the  objection.  Possession  is  not  title,  but  only 
evidence  from  which  title  may  be  presumed.  When,  there- 
fore, notw^ithstanding  the  possession,  the  Court  found  from 
the  whole  evidence  that  the  plaintiffs  had  no  title,  it  found, 
in  effect,  that  they  had  no  cause  of  action* 
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But  it  is  claimed  by  counsel  for  respondents  that  tbe 
Court  was  in  error  in  finding  that  the  plaintiffs  had  no  title; 
that  in  point  of  fact  they  had  a  perfect  title;  and,  that  the 
judgment  being  right,  should  not  be  reversed  on  account  of 
this  mistake  of  the  Court.  This  claim  of  title  is  rested  upon 
the  decree  which  confirmed  to  the  city  its  pueblo  lands,  and 
it  is  said  that  the  lands  in  controversy  being  included  in  the 
decree,  the  city's  title  to  them  was  thereby  made  perfect, 
and  could  not  afterwards  be  divested  or  impaired. 

It  appears  from  the  record  that  the  Board  of  United  States 
Land  Commissioners  adjudged  the  claim  presented  on  be- 
half of  the  city  for  confirmation  to  be  valid,  and  decreed 
that  the  same  be  confirmed;  that  the  land  of  which  confirm- 
ation was  made  was  situated  in  the  County  of  San  Diego, 
and  known  as  the  pueblo  or  town  land  of  San  Diego,  and 
bounded  as  delineated  on  a  map  filed  in  the  case,  and 
(108)  marked  Exhibit  A.  G.  T.  B.,  to  which  reference  was 
made  for  a  more  particular  description;  that  subsequently, 
the  United  States  District  Court,  on  motion  of  the  United 
States  District  Attorney,  dismissed  the  appeal  in  the  case, 
and  that  thereupon  the  decree  of  the  Board  became  final; 
that  afterwards  the  claim  was  surveyed  by  the  United  States 
Surveyor-general,  so  as  to  include  no  land  lying  below  ordi- 
nary high-water  mark,  and  this  survey  was  approved  by  the 
Commissioner  of  the  General  Land-oflSce,  and  on  appeal,  by 
the  Secretary  of  the  Interior,  and  became  final. 

We  have  looked  at  the  map  referred  to  in  the  decree  for 
a  more  particular  description,  but  we  see  nothing  in  it  to 
sustain  the  argument  of  counsel,  ujiless  it  be  the  fact  that 
the  whole  Bay  of  San  Diego  is  delineated  upon  it.  It  by  no 
means  follows,  however,  from  the  fact,  that  the  whole  bay 
was  intended  to  be  included  as  a  part  of  the  land  confirmed. 

After  the  confirmation  a  sui-vey  became  necessaiy  to  de- 
termine and  fix  the  boundaries,  and  that  survey  having  been 
made  and  approved  as  required  by  law,  we  are  not  at  liberty 
to  go  behind  it. 

We  think  the  findings  of  fact  were  justified  by  the  evi- 
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dence,  and  that  the  judgment  and  order  ought  to  be  reversed 
and  the  action  dismissed;  and  it  is  so  ordered. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  2,220.] 

<^«^>  ELIJAH  T^HITE  v.  HENRY  COX,  EDWAEDBAN- 
NISTEE,  DAVID  N.  COET,  WILLIAM  HOLDEEDGE 
AND  ELIZA  HOLDEEDGE,  his  Wife,  LEONC.  LA- 
MAE,  AND  GEETEUDE  LAMAE,  his  Wife. 

Different  Causes  of  Acjtion  in  same  Pleading. — In  pleading,  each  cause 
of  action  or  ground  of  defense  should  be  separately  stated,  and  not  so 
mingled  together  as  to  render  it  impossible  to  determine  the  precise  nature 
and  limits  of  each. 

Statement  of  Several  Causes  of  Action  in  Complaint.— If  the  dam- 
ages  for  which  the  plaintiff  demands  satisfaction  in  his  complaint  resulted 
partly  from  a  successful  conspiracy  to  expel  him  from  a  church,  partly 
from  libelous  publications  in  charges  preferred  to  the  church,  and  partly 
from  the  malicious  prosecution  of  these  charges  before  the  church,  each 
of  these  causes  of  action  should  be  separately  stated,  so  that  the  defend- 
ant may  plead  to  them  separately. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  plaintiff,  who  had  been  a  member  of  the  Howard 
Street  Methodist  Episcopal  Church,  in  San  Francisco, 
brought  this  action  against  the  pastor  and  some  of  the  mem- 
bers of  that  church.  The  Court  below  sustained  a  demur- 
rer to  the  complaint,  and  the  plaintiff  failing  to  amend, 
judgment  by  default  was  rendered  against  him. 

The  other  facts  are  stated  in  the  opinion. 

Augustus  M.  Eeslep  and  John  McHenryy  for  Appellant. 

E,  D.  Saioyer,  and  Oeorge  Turner^  and  Elisha  Cooh,  for 
Eespondents. 

By  the  Court,  Crockett,  J. : 

We  think  the  demurrer  to  the  complaint  was  properly 
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• 

sustained,  on  the  ground  that  it  attempts  to  unite  several 
^^'^^^  causes  of  action  without  stating  them  separately.  Wlien 
stripped  of  its  useless  verbiage  and  repetitions,  the  substance 
of  the  averment  is  that  the  defendants  conspired  together  to 
defame  the  plaintiff  by  preferring  against  him  a  false  accu- 
sation, knowing  it  to  be  false,  with  the  intent  to  cause  him 
to  be  expelled  from  the  church,  and  to  destroy  his  reputa- 
tion as  a  citizen  and  as  a  physician;  that  in  pursuance  of 
their  design,  they  caused  to  be  prepared  and  published  a 
defamatory  publication,  in  the  form  of  charges  and  specifi- 
cations, to  be  presented  to  a  church  committee,  imputing  to 
the  defendant  certain  acts  of  gross  immorality,  which  are 
specified;  that  knowing  the  charges  to  be  false,  they  pre- 
sented them  before  the  committee,  and  without  legal  or 
competent  evidence,  procured  him  to  be  convicted  and  ex- 
pelled from  church;  and  by  reason  of  these  proceedings  he 
has  been  damaged  in  his  reputation  as  a  citizen  and  a  phy-- 
sician.  For  aU  these  wrongs  he  demands  damages.  The 
gravamen  of  the  action  is:  first,  that  the  defendants  mali- 
ciously conspired  together  to  destroy  his  reputation  and  to 
cause  him  to  be  expelled  from  the  church  by  prefening  a 
false  charge  against  him;  second,  that  in  pursuance  of  this 
design  they  published  a  libel  of  him  in  the  form  of  charges 
to  be  presented  to  the  church  committee;  third,  that  in  fur- 
ther pursuance  of  their  design  they  presented  the  charges 
before  the  committee,  knowing  them  to  be  false,  and  with- 
out legal  or  competent  proof  procured  him  to  be  convicted 
and  expelled  from  the  church.  In  one  of  its  aspects  the 
action  is  for  a  conspiracy  to  do  the  plaintiff  an  injury  by  de- 
faming his  reputation  and  causing  him  to  be  expelled  from 
the  church.  In  another  it  is  an  action  for  the  publication 
by  the  defendants  of  a  libel  concerning  the  plaintiff;  and 
in  yet  another  it  is  an  action  for  malicious  prosecution. 
Upon  this  showing,  the  damage  to  the  plaintiff  for  which  he 
demands  compensation,  resulted  partly  from  the  successful 
conspiracy  to  expel  him  from  the  church,  partly  from  libelous 
^^'^^    publications,  and  partly  from  the  malicious  prosecution 
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by  the  defendants  of  a  false  charge,  knowing  it  to  be  false, 
before  the  church  committee.  If  he  intended  to  rely  on 
each  of  them  as  a  ground  of  damage,  he  should  have  stated 
them  separately  as  required  by  section  sixty-four  of  the 
Practice  Act,  in  order  that  the  defendants  might  plead  to 
each  separately.  The  simplicity  essential  to  a  good  plead- 
ing requires  that  each  cause  of  action  or  ground  of  defense 
should  be  separately  stated  and  not  so  mingled  together  as 
to  render  it  impossible  to  determine  the  precise  nature  and 
limits  of  each. 

Judgment  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,800.] 

LINDEN  V.  CASE  et  al. 

Unauthorized  Ordeb  of  Supervtsors. — No  order  made  by  a  Board  of  Su- 
pervisors is  valid  or  binding  unless  it  is  authorized  by  law. 

Claims  Against  a  County. — No  claim  against  a  county  can  be  allowed  un- 
less it  be  legally  chargeable  to  the  county;  and  if  claims  not  legally  charge- 
able to  the  county  are  allowed,  neither  the  allowance  nor  the  warrants 
drawn  therefor  create  any  legal  liabilities. 

Jjasa — DuTT  of  Auditor  and  Treasurer. — If  illegal  claims  are  allowed  by 
a  Board  of  Supervisors  against  the  county,  it  is  the  duty  of  the  Auditor 
to  refuse  to  draw  warrants  therefor;  and  when  the  warrants  are  drawn  it 
is  the  duty  of  the  Treasurer  to  refuse  to  pay  them. 

Injunction  to  Restrain  Illegal  Liabilities. — An  injunction  will  not  be 
granted  to  restrain  a  Board  of  Supervisors  from  incurring  liabilities  which 
are  not  a  legal  charge  against  the  county. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  County. 

An  injunction  was  granted  restraining  the  defendants  from 
.erecting  a  Hall  of  Eecords  or  other  county  buildings  for 
Alameda  County,  from  contracting  any  debt  or  liability  on 
c*"**)  behalf  of  the  county  for  or  on  account  of  such  build- 
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ings,  and  from  allowing  any  accounts  against  the  county 
thereon. 
The  other  facts  are  stated  in  the  opinion. 

S.  M.  Wilson  and  W.  W.  Cope,  for  Appellants. 

In  order  to  justify  an  injunction  against  public  officers  the 
case  made  must  be  within  some  acknowledged  head  of 
equity  jurisdiction,  such  as  the  prevention  of  a  multiplicity 
of  suits,  irreparable  injury,  or  a  cloud  upon  the  title  to  real 
estate:  Snsquehanna  Bank  v.  Supervisors  of  Broome  County ^ 
25N.T.  312;  Dowsy.  City  of  Chicago,  11  Wall.  108;  CounJty 
of  Cook  \.  The  Chicago,  etc.  B.  B.  Co,  35111.  460;  Macklot 
V.  City  of  Davenport,  17  Iowa,  379;  BUter  v.  Patch,  12  Cal. 
298;  Branch  Turnpike  Co,  v.  Supervisors  of  Tuba  County,  13 
Cal.  190. 

Haight  &  Savryer,  for  Bespondent. 

Section  three  thousand  four  hundred  and  twenty-three  of 
the  Civil  Code,  instead  of  forbidding  the  remedy  of  injunc- 
tion, clearly  allows  it.  In  this  case  a  "multiplicity  of  judi- 
cial proceedings"  would  result  from  a  denial  of  an  injunction, 
and  the  object  is  to  prevent  a  "breach  of  trust"  by  public 
officers.     For  these  purposes  it  is  expressly  allowed. 

The  power  of  the  Court  is  not  invoked  to  prevent  any  leg- 
islative act,  but  simply  to  prevent  the  execution  of  a  con- 
tract, which  is  purely  a  ministerial  or  executive  act:  32  Bar- 
bour, N.  T.  35.  This  injunction  is  obvious  and  is  recog- 
nized by  elementary  writers:  High  on  injunctions.  Sec. 
787. 

By  the  Court,  Belcher,  J. : 

This  action  was  brought  by  the  plainiiflF,  as  a  citizen  and 
taxpayer  of  Alameda  County,  to  enjoin  the  defendants,  who 
composed  the  Board  of  Supervisors  of  the  county,  from 
^"^^  doing  certain  acts  mentioned  in  the  complaint.  A  tem- 
porary injunction  was  granted  upon  the  complaint,  and  from 
this  order  the  appeal  is  taken. 
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The  substance  of  the  complaint  is  that  the  county  seat  of 
Alameda  has  been  removed,  in  accordance  with  law,  from 
San  Le^ndro,  where  it  has  hitherto  been  located,  to  the 
City  of  Oakland;  that  the  defendants,  at  a  meeting  of  the 
Board,  have  determined  to  locate  the  public  buildings  of 
the  county  upon  a  block  of  land  outside  of  the  City  of  Oak- 
land, and  within  the  territory  which  was  incorporated  in 
1870  as  the  Town  of  Brooklyn;  that  this  location  was  pro- 
cured by  the  votes  and  influence  of  the  defendant  Case,  who 
was  interested  in  the  said  block  and  property  adjacent,  and 
therefore,  legally  disqualified  from  acting  in  the  matter; 
that  the  location  is  wholly  unsuitable  for  the  county  build- 
ings, and  was  not  made  by  the  defendants  in  good  faith, 
but  was  dictated  by  the  private  interests  of  the  defendant 
Case  in  fraud  of  the  rights  of  the  taxpayers,  and  of  the 
plaintiff  as  a  taxpayer;  that  the  defendants  are  about  to 
make  a  contract  for  the  erection  of  the  buildings,  after 
advertising  only  one  week  for  proposals  for  the  same,  which, 
if  made,  will  involve  a  large  expenditure  to  the  county,  and 
become  a  charge  upon  the  taxpayers  of  the  county,  and 
upon  the  property  of  the  plaintiff,  and  an  incumbrance 
thereon;  that  no  authority  of  law  exists  for  such  expendi- 
ture, nor  are  said  defendants  or  said  Board  of  Supervisors 
authorized  by  law  to  make  provisions  for  the  payment  of 
any  claims  for  or  on  account  of  such  work;  that  the  said 
Board  have  not  yet  acquired  any  title  to  the  said  block,  and 
the  same  is  not  the  property  of  the  county;  and  that  debts 
and  liabilities  have  already  been  created  by  the  Board  and 
other  county  officers,  in  pursuance  of  law,  which,  added  to 
salaries  of  county  officers,  and  other  liabilities  fixed  by  law, 
more  than  equal  in  the  aggregate  the  revenue  of  tho  county 
for  current  expenses. 

(1T4)  "^Vaiving  the  question  of  whether  the  action,  is  properly 
brought  by  the  plaintiff  and  against  the  defendants,  without 
making  the  county  by  name  a  party  thereto,  we  are  satis- 
fied that  the  complaint  states  no  cause  of  action.  It  is 
settled  in  this  State  that  no  order  made  by  a  Board  of 
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Supervisors  is  valid  or  binding,  unless  it  is  authorized  by 
law.  No  claim  against  a  county  can  be  allowed,  unless  it 
be  legally  chargeable  to  the  county;  and  if  cls^ms  not 
legally  chargeable  to  the  county  are  allowed,  neither  the 
allowance  nor  the  warrants  drawn  therefor  create  any  legal 
liabilities:  Pcopfev.  Supervisors  of  El  Dorado  County^  11 
Cal.  170;  Branch  Turnpike  Company  v.  Supervisors  of  Tuba 
County,  13  Oal.  190;  Irinity  County  v.  McCammon,  25  Cal. 
117. 

If,  therefore,  it  be  true,  as  alleged,  that  no  authority  of 
law  exists  for  the  expenditure  proposed,  and  neither  the 
defendants  nor  the  Board  of  Supervisors  are  authorized  by 
law  to  make  provision  for  the  payment  of  any  claim  for  or 
on  account  of  the  work  proposed,  it  must  follow,  as  a  con- 
sequence, that  by  no  legal  possibility  can  the  plaintiff,  or 
the  other  taxpayers  of  the  county,  be  injured  by  the  sup- 
posed illegal  facts  of  the  defendants.  The  expenditure,  if 
made,  would,  in  that  event,  be  no  charge  upon  the  plaintiff's 
property,  and  he  has,  therefore,  no  interest  in  the  question 
presented.  If  illegal  claims  are  allowed  by  the  Board  against 
the  county,  it  will  be  the  duty  of  the  Auditor  'to  refuse  ta 
draw  warrants  therefor;  and  if  warrants  are  drawn,  it  will 
then  be  the  duty  of  the  Treasurer  to  refuse  to  pay  them. 
The  presumption  is  that  these  oflScers  will  faithfully  dis- 
charge their  duty  in  the  premises. 

Order  reversed.    Eemittitur  to  issue  forthwith. 

Neither  Mr.  Justice  Cboceett  nor  Mr.  Justice  Niles  ex- 
pressed an  opinion. 
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[No.  2,380.] 

aw    THE  ^  OAKLAND   COTTON  MANUFACTUEING 
COMPANY  V.  JOHN  G.  JENNINGS. 

Liability  of  Charterer  of  a  Vessel. — ^If  a  vessel  is  chartered  in  the  usnal 
way,  either  for  a  particular  voyage  or  for  a  period  of  time,  the  charterer 
having  authority  to  appoint  the  master,  and  undertaking  to  victual,  man 
and  navigate  her  at  his  own  expense,  he  will  be  deemed  the  pro  ?iac  vice, 
and  the  general  owner  will  not  be  personally  liable  on  contracts  of  af- 
freightment or  for  supplies. 

LiABiLiTT  OF  Owner  of  Vessel. — If  the  owner  charters  the  hold  of  his  ves- 
sel, but  appoints  her  master  and  sails  her  at  his  own  expense,  ho  wiU  bo 
liable  on  contracts  of  affreightment  made  by  the  master  with  shippers 
have  no  notice  of  the  charter  party. 

Ljabilttt  of  Owner  of  Vessel  for  Contracts  of  Master. — If  the  regis- 
tered owner  of  a  vessel  appoints  her  master,  with  an  agreement  thot  the 
master  is  to  have  the  entire  control  of  the  vessel,  and  victual  and  man  her 
and  make  contracts  of  affreightment,  and  divide  the  gross  earnings  with 
the  owner,  the  owner  is  liable  on  contracts  of  affreightment  made  by  the 
master  with  shippers  who  have  no  notice  of  the  arrangement  between  the 
master  and  owner. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, County  of  Alameda. 

The  cause  was  tried  before  a  jury,  and  the  Court  instructed 
them  as  follows : 

**I  am  asked  by  defendant  to  give  you  two  instructions. 
The  first  I  give  you,  and  it  is  as  follows : 

''  'If  you  shall  find  that  the  accident  to  the  schooner 
Greenfield,  by  which  the  loss  mentioned  in  the  complaint 
occurred,  was  occasioned  by  a  peril  of  navigation,  you  will 
find  a  verdict  for  the  defendant.' 

"The  other  instruction  I  will  not  give  you.  It  is  based 
upon  a  defense  attempted  to  be  set  up  by  defendant,  and 
-which  has  been  ruled  out  by  the  Court. 

'^Defendant  contends  that  the  general   owner  can,  by 

chartering  and  delivering  entire  and  exclusive  possession  and 

control  of  his  vessel  to  third  parties,  release  himself  for  lia- 

f****^    bility  for  damages  on  breaches  of  contracts  for  sup- 
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plies,  and  of  affreightment  made  by  them  while  in  posses- 
sion of  the  vessel. 

**The  decisions  referred  to  by  counsel  to  sustain  this  prop- 
osition are  exclusively  from  Maine  and  Massachusetts.  Both 
of  those  States  have  passed  statutes  modifying  the  common 
law  in  this  respect,  and  limiting  the  liability  of  general  own- 
ers of  chartered  vessels.  The  decisions  quoted  expound  the 
law  as  modified  by  those  statutes. 

*'In  March,  1861,  Congress  passed  an  Act  limiting  the  lia- 
bilities of  general  owners  of  vessels,  under  certain  circum- 
stances, and  to  a  certain  extent;  but  that  Act  excepts  from 
its  provisions,  vessels  used  in  navigating  rivers,  and  in  inland 
navigation,  and  it  is,  therefore,  not  applicable  to  the  case 
now  before  the  Court. 

**0f  course  the  general  owner  and  the  master  of  a  ship 
may  make  any  arrangement  in  relation  to  a  ship  they  may 
see  fit.  The  master  may  hire  a  vessel,  take  possession  of 
her,  appoint  his  crew,  run  her  at  his  own  expense,  and  have 
entire  control  of  her,  by  arrangement  between  himself  and 
the  owner;  yet  I  cannot  see  how  this  arrangement,  made 
between  the  owner  and  the  charterer,  can  limit  the  legal 
liabilities  of  either  to  outside  parties  to  whom  they  engaged 
as  common  carriers. 

**The  tendency  of  modern  American  decisions  has  been 
to  hold  any  private  arrangement  on  the  part  of  common 
carriers  insufficient  to  release  them  from  their  liability  as 
such,  and  I  know  of  no  reason  why  this  rule  should  not  be 
applied  to  owners  of  ships. 

"The  latest  decisions  upon  this  subject  are  in  New  York, 
not  based  upon  statutes,  as  are  those  from  Maine  and  Massa- 
chusetts, and  they  hold  a  doctrine  contrary  to  that  contended 
for  by  defendant. 

**  Under  the  circumstances,  I  have  ruled  that  no  arrange- 
ment that  may  exist  between  the  general  owner  and  char- 
^^'^^  terer  of  his  vessel,  as  to  the  employment  or  custody  of 
the  vessel,  can  effect  third  parties  dealing  with  the  master 
or  charterer  of  the  vessel,  unless  it  is  shown  that  they  had 
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received  notice  of  such  arrangement.  I  shall  rule  oat  that 
defense,  and  do  not  give  you  the  second  instruction  asked 
by  defendant." 

Defendant's  second  instruction,  which  the  Court  refused 
to  give,  was  as  follows : 

'*If  you  shall  find  that  the  schooner  Greenfield  was,  at  the 
time  of  the  accident,  employed,  under  agreement  with  the 
defendant,  by  Captain  Horton,  the  master  thereof,  on  shares, 
and  that  Captain  Horton  at  that  time  manned  and  victualed 
said  vessel  at  his  own  expense,  and  paid  all  expenses  of  run- 
ning her,  except  for  repairs,  and  employed  her  in  carrying 
freight,  he  collecting  the  freight  money,  and  accounting  to 
the  owner  only  for  the  share  of  the  latter,  and  that  said  Hor- 
ton had  at  the  time,  by  virtue  of  said  agreement,  exclusive 
possession  and  control  of  her,  your  verdict  will  be  for  the 
defendant." 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

McAUisiera  &  Bet-gin^  for  Appellant. 

Let  us  see  from  the  authorities  whether  the  Court  was  cor- 
rect in  charging  that  no  arrangement  could  be  made  without 
notice  which  would  shift  the  responsibility. 

**  Where  a  steam  vessel  was  let  by  charter  party,  the  reg- 
istered owners  agreeing  to  keep  the  engine  in  order,  but  the 
charterer  was  to  pay  for  all  other  repairs,  it  was  held  that 
repairs  ordered  by  the  charterer,  who  was  also  the  Captain, 
except  those  necessary  for  the  engines,  could  not  be  charged 
^^''®>  to  the  general  owner,  although  the  person  making  the 
repairs  was  unacquainted  with  the  special  agreement  be- 
tween the  parties." 

Lord  Denman,  C.  J.,  says:  "The  question  is  who  were  the 
contracting  parties  ?  The  mere  circumstance  of  ownership 
may  be  sufficient  to  create  a  liability  where  the  vessel  has 
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been  left  under  the  control  of  a  party  wjio  Lad  given  orders, 
if  no  intervening  ownership  has  been  created.  But  if  a  ship 
is  let  out  to  hire,  I  do  not  see  how  the  owners  are  liable  for 
work  done  upon  it  by  order  of  the  party  hiring,  more  than 
the  landlord  who  lets  a  house."  Beeve  v.  Davis,  1  A.  &  E. 
312. 

The  law,  I  think,  is  perfectly  well  settled  that  where 
there  is  a  charter  party,  and  by  its  terms  the  charterers,  as 
in  this  case,  are  to  have  the  exclusive  possession,  control, 
and  management  of  the  vessel  during  the  term  specified, 
are  to  appoint  the  master,  run  the  vessel,  and  receive  the 
entire  profits,  they,  and  not  the  general  owners,  are  to  be 
deemed  the  owners,  and  are  alone  responsible  for  damages: 
Hill  (&  Conn,  v.  Golden  Gate,  Newb.  Ad.  S13;  Grade  v.  Pal- 
mer,  8  Wheat.  632;  MacCardiery.  Cheap.  Ins.  Co.,  8  Cranch, 
39;  Abbott  on  Shipping,  57  N.  1;  luckerman  v.  Broxon, 
17  Barb.  191;  see,  also,  Thomas  v.  Oslxyim,  19  How  U.  S.  22. 

There  is  no  doubt  that  the  owner  is  personally  liable  for 
necessaries  furnished  and  repairs  made  to  a  ship  by  order  of 
the  master,  and  the  great  point  for  discussion  is,  who  is  to 
be  regarded  as  contracting  party  and  owner  pro  hoc  vice? 
The  ownership  in  relation  to  this  subject  is  not  determined 
by  the  register,  and  the  true  question,  in  matters  relative  to 
repairs,  is,  "upon  whose  credit  was  the  work  done?"  3 
Kent's  Com.  133, 137;  Mclntijrey.  Bourie,  1  John.  229;  HaU 
Uity.  Columbian  Ins.  Co.,  8  Johns.  272;  TaggartY.  Loring 
16  Mass.  336;  Grade  y.  Palmer,  8  Wheat.  632;  Lamb  v. 
Parkman,  lSprague,343;  MacCardiery.  CJiesapeake Lis.  Co., 
8  Cranch,  39. 

aw)  "VVhere  a  master  hires  a  vessel  **on  shares,"  under  an 
agreement  to  victual  and  man  the  vessel,  and  employ  her  in 
such  voyages  as  he  thinks  best,  having  thereby  the  entire 
possession,  command,  and  navigation  of  the  vessel,  and  the 
relation  of  principal  and  agent  not  existing  between  the 
master  and  owners,  the  master  thereby  becomes  the  owner 
pro  hac  rice  during  such  time  as  the  contract  exists;  and  he 
and  not  the  general  owner,  is  responsible  for  necessary  sup- 
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plies:  Webb  v.  Pierce,  1  Curtis  C.  C.  104;  Saxton  v.  JSeec?, 
Hill  &  Denio,  323;  Sims  v.  Howard,  40  Me.  276. 

Mr.  Justice  Grieb,  in  Weaver-  v.  The  S.  G.  Owens,  1  Wal- 
lace Jr.,  359,  enunciates  the  same  doctrine  declared  by  the 
United  States  Supreme  Court. 

The  above  principles,  enunciated  by  Justices*  Storey, 
Curtis,  Grier,  Nelson,  Ware,  Wells,  and  the  Supreme 
Court  of  the  United  States,  are  adopted  and  declared  to  be 
the  law  of  the  land  by  the  leading  elementary  writers  upon 
this  subject:  1  Parso^s'  Mar.  Law,  493;  3  Kent,  138;  1 
Parsons  on  Adm.  and  Shipping,  280,  281. 

BoUs  (&  Wise,  for  Respondent, 

Can  a  private  arrangement  exist  between  the  general  owner 
and  his  captain,  by  which  the  general  owner  will  be  relieved 
from  his  liability  to  persons  employing  the  vessel  without 
any  knowledge  of  such  private  arrangement? 

We  are  aware  that  there  are  some  high  authorities  opposed 
to  us,  which  are  cited  by  our  learned  opponents.  But  we 
claim  that  the  weight  of  authority  is  on  our  side;  and,  upoa 
principle,  we  hope  to  show,  beyond  the  possibility  of  a 
doubt,  that  no  such  arrangement  as  is  set  up  in  the  answer 
in  this  case  can  be  permitted  to  affect  us« 

By  the  general  maritime  law  of  this  country,  as  well  as  of 
Europe,  so  far  as  we  are  acquainted  with  the  same,  the  mas- 
ter of  a  vessel  is  the  agent  of  the  owner,  and  the  maritime 
law  authorizes  this  agent  to  do  various  things,  which  result 
(180)  fpQi32  liis  official  capacity.  He  has  authority  to  make 
contracts,  belonging  to  the  ordinary  employment  of  the 
vessel;  to  let  her  to  a  charter  party,  or  take  shipments  on 
freight;  to  hire  seamen  for  the  voyage;  to  contract  for 
necessary  repairs  and  shipments  for  the  voyage;  to  hypoth- 
ecate his  ship  in  a  foreign  part,  for  moneys  advanced  to 
supply  the  necessities  of  the^hip;  and  in  all  these  cases  he 
may  enter  into  a  contract  in  his  own  name,  thus  giving  him 
more  authority  than  any  ordinary  agent.  By  entering  into 
the  contract  in  his  own  name  he  becomes  personally  liable, 
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as  well  as  Lis  principal,  to  fulfill  the  same.  "For  he  is 
treated,"  says  Mr.  Justice  Story,  "not  as  an  ordinary  agent, 
but  as  in  some  sort,  and  to  some  extent,  clothed  with  the 
character  of  a  special  employer  of  the  ship,  and  representing 
not  merely  the  absolute  owner  (diminus  Qiavis),  but  also  the 
temporary  owner  or  charterer  for  the  voyage.  {Eocet'citar 
navis.)  In  short,  our  law  treats  him  as  having  a  special 
property  in  the  ship,  and  entitled  to  the  possession  of  it,  and 
not  having  the  charge  of  it  as  a  servant.  On  this  account 
he  may  bring  an  action  of  trespass  for  a  violation  of  that 
possession;  and  where  the  freight  has  been  bound  under  a 
contract  to  which  he  is  a  party,  or  under  a  bill  of  lading 
signed  by  himself,  he  may  bring  a  suit  for  the  freight  on 
the  delivery  of  the  goods:"    Story  on  Agency,  Sec.  116. 

Even  in  her  home  port  the  captain  has  authority  to  ship 
her  oflScers  and  crew,  to  superintend  her  ordinary  outfit, 
equipment,  and  repairs,  and  other  preparations  for  the 
voyage;  of  loading  and  unloading  her  cargo,  and  of  receiv- 
ing goods  on  board  as  freight,  and  of  signing  bills  of  lading. 
He  can  also  borrow  money  on  her  credit  in  certain  specified 
cases:    Story  on  Agency,  sec.  119  et  seq.;  also  sec.  36. 

These  are  some  of  the  very  extensive  powers  of  a  captain 
of  a  vessel  engaged  in  trade — ^powers  absolutely  necessary 
for  the  good  of  the  owner  as  well  as  shippers,  and  also  abso- 
lutely necessaiy  for  the  good  of  general  commerce.  In  this 
^*®*^  and  in  every  case,  Jennings,  by  taking  out  papers  for 
the  schooner,  by  appointing  Horton  her  captain,  informed 
us  and  the  whole  world,  who  wished  to  ship  goods  on  his 
vessel,  that  Horton  was  his  appointed  and  credited  agent. 
Is  there  anything  which  they  set  up  in  their  answer  that 
Horton  was  bound  to  do  under  their  agreements,  which  he 
could  not  do  as  the  agent  of  Jennings? 

Mr.  Justice  Storey,  in  section  two  hundred  and  ninety- 
eight  of  his  work  on  Agency,  expressly  states,  that  any  pri- 
vate agreement  between  the  owner  and  master,  by  which 
the  latter  is  to  have  the  entire  ship  for  his  own  use  !or  a 
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specific  period,  and  to  make  all  repairs  at  Lis  own  expense, 
cannot  vary  the  rights  of  third  parties. 

In  Rich  V.  Coe,  Cowper,  636,  it  appeared  that  Kicli  sup- 
plied a  ship  with  cables,  by  the  order  of  the  master,  and 
made  the  captain  and  owners  of  the  ship  debtors  without 
knowing  who  they  were.  The  ship  was  let  to  the  captain, 
and  he  was  to  have  the  sole  management  of  her,  and  em- 
ploy her  for  his  own  use  and  benefit  for  eleven  years;  he 
was  to  pay  thirty-six  pounds  per  annum;  that  he  was  at  his 
own  cost  and  charge  to  repair,  maintain,  and  keep  her  in 
good  repair.  It  also  appeared  that  plaintiff  had  no  notice 
of  the  contract.  The  case  was  fully  argued,  and  Lord  Mans- 
field, in  deciding  it,  said:  "After  the  fullest  deliberation, 
we  think  it  impossible  to  say  that  the  plaintiff  is  not  entitled 
to  recover.  Whoever  supplies  a  ship  with  necessaries  has  a 
treble  security:  1.  The  person  of  the  master;  2.  The  speci- 
fic ship;  3.  The  personal  security  of  the  owners,  whether 
they  know  of  the  supplies  or  not.  1.  The  master  is  person- 
ally liable,  as  making  the  contract;  2.  The  owners  are  lia- 
ble for  the  master's  act,  because  they  chose  him." 

The  authorities  in  l^ew  York,  for  the  most  part,  follow 
this  rule.  In  that  great  commercial  center  they  have  been 
compelled  to  overrule  their  previous  decisions  and  to  adopt 

the  rule  we  contend  for:  Kenzel  v. ,  37  Barb.  113; 

(iw  fr^g  V,  CocJcro/t,  46  Barb.  60;  McCready  v.  Thome,  49 
Barb.  438;  Saxton  v.  Reed,  Sup.  to  Hill  and  Denio,  323. 

By  the  Court,  Crockett,  J. : 

The  defendant  being  the  owner  of  the  American  schooner 
Greenfield,  caused  her  to  be  duly  enrolled  at  the  port  of  San 
Francisco,  with  one  Euos  as  master.  Subsequently  he  ap- 
pointed Horton  as  master  in  place  of  Euos;  but  whether  the 
change  of  masters  was  reported  at  the  Custom  House  and 
noted  or  recorded,  does  not  appear.  Some  time  after  Hor- 
ton took  command  of  the  schooner  the  defendant  entered 
into  an  agreement  with  him  to  the  effect  that  Horton  was  to 
have  the  entire  control  and  management  of  her;  was  to  make 
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whatever  contracts  of  affreightment  he  saw  fit;  to  employ 
her  in  any  business  he  desired,  within  the  inland  waters,  of 
the  State;  to  victual,  man,  and  navigate  her  at  his  own  ex- 
pense, and  to  collect  all  her  earnings;  and  to  pay  to  the 
defendant  one  third  of  her  gross  earnings,  at  the  end  of  each 
month,  or  as  often  as  a  settlement  was  had  between  them — 
the  defendant  to  keep  the  schooner  seaworthy  and  in  repair. 
Subsequently  Horton  entered  into  an  agreement  with  one 
Finney,  to  the  effect  that  the  schooner  was  to  be  run  for 
their  joint  benefit,  under  the  contract  with  the  defendant, 
and  thereafter  she  was  controlled  and  managed  by  the  two 
jointly. 

The  plaintiff  contracted  with  Finney,  acting  on  behalf  of 
himself  and  Horton,  to  transport  certain  machinery,  on  the 
schooner,  from  San  Francisco  to  Clinton,  on  the  opposite 
side  of  the  bay.  But  owing  to  negligent  stowage,  the  schoon- 
er capsized  during  the  voyage,  and  the  machinery  was  par- 
tially lost,  and  the  remainder  damaged.  The  action  is  to 
recover  damages  for  a  breach  of  the  contract  of  affreightment. 
On  these  facts  the  defendant  insists  that  he  is  not  liable,  for 
the  reason  that  the  schooner  was  not  under  his  control  or 
^®®^  management,  or  navigated  by  his  servant  or  agents, 
but  by  Horton  &  Finney,  under  the  contract,  they  having 
the  exclusive  control  and  possession  of  her,  with  a  right  to 
make  such  contracts  of  affreightment  as  they  saw  proper; 
that  Horton  was  in  no  sense  the  agent  of  the  owner,  with 
authority  to  bind  him  in  maritime  contracts,  without  his 
consent.  On  the  other  hand,  the  plaintiff  claims  that,  by 
the  maritime  law,  the  master  appointed  by  the  owner  is 
his  agent  to  make  contracts  of  affreightment,  and  that  no 
secret  agreement  between  the  master  and  owner,  of  which 
the  shipper  had  no  notice,  can  exempt  the  owner  from  lia- 
bility. 

It  appears  to  be  well  settled,  that  if  a  vessel  be  chartered 
in  the  usual  manner,  eitner  for  a  particular  voyage  or  for  a 
period  of  time,  the  charterer  having  the  authority  to  appoint 
the  master,  and  undertaking  to  victual,  man,  and  navigate 
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her  at  Lis  own  expense,  he  will  be  deemed  the  owner  p'o 
hoc  vice,  and  the  general  owner  will  not  be  personally  liable 
for  supplies,  or  under  contracts  of  affreightment.  This  pro- 
ceeds upon  the  gi-ound,  that  as  the  charterer  appoints  the 
master  and  has  the  exclusive  control  of  tha vessel,  the  master 
is  his  agent  and  not  the  agent  of  the  general  owner,  who 
does  not,  therefore,  hold  himself  out  to  the  world  as  the 
principal  for  whom  the  master  is  authorized  to  act.  In 
respect  to  a  contract  of  affreightment,  the  general  owner  in 
such  a  case  would  not  be  liable,  for  the  further  reason,  that 
inasmuch  as  the  vessel  was  not  navigated  by  him,  or  at  his 
expense,  or  by  his  agents  or  servants,  or  for  his  benefit,  he 
was  not  a  common  carrier,  and  was,  therefore,  not  amenable 
as  such.  I  do  not  understand  the  counsel  for  the  plaintiff  to 
controvert  these  propositions;  but,  at  all  events,  they  are 
abundantly  supported  by  authority  in  this  country  and  in  Eng- 
land. It  is  equally  clear  that  if  the  owner  let  out  to  charter 
the  hold  of  the  vessel,  appointing  his  own  master,  and  sail- 
ing her  at  his  expense,  he  will  bo  responsible  on  contracts 
of  affreightment  made  by  the  master  with  the  shippers,  having 
<***^  no  notice  of  the  charter  party :  Sandemaim  v.  Scunner,  2 
Law  Reports,  86;  Li  re  St.  Cloiul,  Browning  &  Lushington, 
R.  15.  In  the  first  of  these  cases,  Cockburn,  C.  J.,  bases 
his  conclusion  on  the  ground  "that  the  plaintiffs  having  de- 
livered their  goods  to  be  carried,  in  ignorance  of  the  vessel 
being  chartered,  and  having  dealt  with  the  master  as  clothed 
with  the  ordinary  authority  of  a  master,  to  receive  goods 
and  give  bills  of  lading  on  behalf  of  his  owners,  are  entitled 
to  look  to  the  owners  as  responsible  for  the  safe  carrying  of 
the  goods.  We  think  that  so  long  as  the  relation  of  owner 
and  master  continues,  the  latter  as  regards  parties  who  ship 
goods  in  ignorance  of  any  arrangement  whereby  the  author- 
ity ordinarily  incidental  to  that  relation  is  affected,  must  be 
taken  to  have  authority  to  bind  his  owner  by  given  bills  of 
lading.  We  proceed  on  the  well  known  principle  that  were 
a  party  allows  another  to  appear  before  the  world  as  his 
agent  in  any  given  capacity,  he  must  be  liable  to  any  party 
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who  contracts  with  such  apparent  agent  in  a  matter  within 
the  scope  of  such  agency.  The  master  of  a  vessel  has,  by 
law,  authority  to  sign  bills  of  lading  on  behalf  of  his  owners. 

A  person  shipping  goods  on  board  of  a  vessel,  unaware 
that  the  vessel  has  been  chartered  to  .another,  is  warranted  in 
assuming  that  the  master  is  acting  by  virtue  of  his  ordinary 
authority;  and  therefore  acting  for  his  owner  in  signing  bills 
of  lading.  It  may  be  that  as  between  the  owner,  the  master 
and  the  charterer,  the  authority  of  the  master  is  to  sign  bills 
of  lading  on  behalf  of  the  charterer  only,  and  not  of  the 
owner.  But  in  our  judgment  this  altered  state  of  the  mas- 
ter's authority  will  not  eflfect  the  liability  of  the  owner, 
whose  servant  the  master  still  remains,  clothed  with  a  char- 
acter to  which  the  authority  to  bind  his  owners  by  signing 
bills  of  lading  attaches  by  virtue  of  his  office.  We  think 
that  until  the  fact  that  the  master's  autliority  has  been  put 
an  end  to,  is  brought  to  the  knowledge  of  a  shipper  of  goods, 
(185)  i-jjQ  ij^tter  has  a  right  to  look  to  the  owner  as  the  prin- 
cipal with  whom  his  contract  has  been  made." 

This  reasoning  commends  itself  strongly  to  our  judgment, 
and  appears  to  be  unanswerable.  In  the  case  at  bar,  the 
master  was  appointed  by  the  defendant,  who  was  the  regis- 
tered owner;  and  whatever  may  have  been  the  secret  under- 
standing between  them,  in  respect  to  the  management, 
employment,  and  sailing  of  the  vessel,  or  the  appropriation 
of  the  earnings,  persons  dealing  with  the  master  in  igno- 
ance  of  this  understanding,  were  warranted,  in  the  language 
of  Chief  Justice  Cogebubn,  '4n  assuming  that  the  master 
was  acting  by  virtue  of  his  ordinary  authority  and  therefore 
acting  for  his  owners  in  signing  bills  of  lading."  When 
Horton  was  appointed  and  entered  upon  his  duties  as  master, 
the  law  conferred  upon  him  authority  to  bind  the  owner  in 
contracts  of  affreightment.  By  the  act  of  appointing  him, 
the  defendant  notified  the  public  that  Horton  was  his  agent 
for  this  purpose.  After  thus  openly  proclaiming  the  agency, 
he  is  not  at  liberty  secretly  to  revoke  it  whilst  it  ostensibly 
continues,  in  so  far  as  persons  are  affected  by  it  who  dealt 
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with  the  master  within  the  scope  of  the  agency  in  ignorance 
of  the  revocation.  It  is  a  familiar  principle  governing  all 
agencies  that  so  long  as  the  principal  permits  the  agency 
ostensibly  to  continue,  even  though  it  has  been  secretly  re- 
voked, the  principj^l  .is  bound  by  the  acts  of  his  apparent 
agent  within  the  scope  of  the  agency,  in  respect  to  per- 
sons dealing  with  the  agent  without  notice  of  the  revoca- 
tion. In  Story's  Agency,  section  four  huudred  and  seventy, 
it  is  said  that  "the  revocation,  as  between  the  principal  and 
agent,  takes  effect  from  the  time  when  the  revocation  is 
made  known  to  the  agent,  and  as  to  third  parties,  when  it  is 
made  known  to  them  and  not  before.  Until,  therefore,  the 
revocation  is  so  made  known  it  is  inoperative.  If  known  to 
<*®®^  the  agent,  as  against  his  principal,  his  rights  are  gone, 
but  as  to  third  persons  who  are  ignorant  of  the  revocation, 
his  acts  bind  both  himself  and  his  principal."  It  must  be 
conceded,  I  think,  on  all  sides,  that  by  appointing  the  mas* 
ter,  the  owner,  by  a  notorious  act,  constitutes  him  his  agent 
to  enter  into  contracts  of  affreightment,  and  if  he  can  secretly 
revoke  the  agency,  so  as  to  affect  third  persons  who  are  ig- 
norant of  the  revocation,  without  revoking  the  appointment 
of  the  master,  it  must  be  because  agencies  of  this  descrip- 
tion stand  upon  a  different  footing  from  other  agencies, 
and  are  expected  from  the  operation  of  the  general  rule. 
But  there  is  no  sound  reason  for  the  exception.  On  the  con- 
trary, considerations  of  public  policy  and  fair  dealing  appear 
to  me  to  require  a  strict  application  of  the  rule  to  this  class 
of  agencies.  Othei-wise  the  general  owner  who  appoints  the 
master,  and  permits  him,  under  the  appointment,  to  continue 
in  command  of  the  vessel,  thereby  inviting  the  public  to 
deal  with  him  as  the  agent  of  the  owner,  may  wholly  escape 
'  responsibility  for  the  acts  of  his  ostensible  and  accredited 
agent  by  entering  into  a  secret  agreement  with  the  master, 
of  the  terms  of  which  the  public  are  not  informed.  If  he 
could  thus  escape  responsibility  it  would  impose  upon  ship- 
pers the  necessity  of  inquiring,  at  their  peril,  not  only  who 
was  the  owner,  and  by  whom  the  master  was  appointed,  but 
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also  wrliat  secret  anderstanding  or  agreement  existed  between 
tliem  in  respect  to  the  management  and  sailing  of  the  ves- 
sel. In  my  opinion  the  interests  of  commerce  demand  that 
this  onerous  duty  should  not  be  imposed  upon  shippers,  and 
that  the  owners  of  vessels  navigated  by  masters  appointed 
by  them  should  be  subject  to  the  responsibilities  which 
usually  pertain  to  the  relation  of  owner  and  master  in  deal- 
ing with  those  who  are  ignorant  that  those  relations  are  dif- 
ferent from  what  they  prima  facie  are.  I  am  aware  that 
there  is  apparently  a  considerable  conflict  in  the  authorities 
^*®''>  on  this  point,  but,  in  my  opinion,  those  which  hold 
the  views  above  stated  are  supported  by  the  better  reason- 
ing. 
Judgment  affirmed. 

Neither  Mr.  Chief  Justice  Wallace  nor  Mr.  Justice  Niles 
expressed  an  opinion. 


[No.  3,752.] 

DEWITT  C^  LAWEENCE  v.  NEWTON  BOOTH,  Gov- 
ernor, DRURT  MELONE,  Secretary  of  State,  and 
JOHN  L.  LOVE,  Attorney-General. 

Cost  op  Publishixo  Summons. — La  an  action  brought  by  the  State,  under 
the  Act  of  1868,  for  the  sale  of  lands  belonging  to  the  State,  to  annul  a 
certificate  of  purchase,  for  failure  to  make  payment,  if  summons  is  pub- 
lished, the  cost  of  publishing  the  same  must  be  taxed  in  the  costs,  and  a 
judgment  rendered  against  the  defendant  therefor. 

Idem. — If  such  judgment  cannot  be  collected  by  execution  out  of  the  de- 
fendant's property,  and  if  the  lands  are  school  lands,  the  cost  of  publica- 
tion must  be  paid  by  the  State  out  of  the  General  Fund. 

Idem. — In  such  case,  the  Board  of  Examiners  must  audit  the  claim  for  pub- 
lishing summons  at  the  amount  taxed  by  the-  District  Court,  even  if  no 
specific  appropriation  has  been  made  by  the  Legislature  therefor. 

Application  for  writ  of  mandate  to  the  Supreme  Court. 

Under  the  Act  of  March  28tli,  1868,  for  the  management 
and  sale  of  the  lands  belonging  to  the  State,  certain  lands 
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in  Kern  Cotinty  were  sold  to  various  parties  by  the  State, 
and  the  purchasers  paid  into  the  Treasury  of  the  State 
twenty  per  cent,  of  the  purchase-money  and  the  first  year's 
interest,  amounting  in  each  case  to  one  hundred  and  twelve 
dollars,  and  received  therefor  certificates  of  purchase.  After- 
wards, the  purchasers  having  failed  to  pay  the  balance  of 
the  purchase-money  for  the  lands  and  the  interest  thereon, 
they  became  delinquent,  and  the  District  Attorney  com- 
menced an  action  in  the  District  Court  against  each  of  the 
(188)  (Jelinquent  purchasers  to  foreclose  their  interests  in 
the  land,  and  to  annul  the  certificates  of  purchase.  The  names 
of  the  delinquents  being  unknown,  the  Court  ordered  that 
the  service  of  summons  in  each  case  be  made  by  publica- 
tion in  the  Havilah  Miner,  a  newspaper  published  in  Kem 
County  by  the  petitioner.  Judgments  were  rendered  against 
the  defendants,  and  in  favor  of  the  State  and  in  each 
case  the  cost  of  publication  of  the  summons  was  taxed  at 
thirty  dollars,  there  being  eighty-two  cases.  Executions 
were  issued  and  returned  unsatisfied.  In  December,  1872, 
the  petitioner  presented  his  claim  for  two  thousand  four  hun- 
dred and  sixty  dollars,  to  the  State  Board  of  Examiners,  for 
the  costs  as  taxed  by  the  District  Court.  The  Board  of  Ex- 
aminers submitted  the  claim  to  the  State  Printing  Expert, 
who  reduced  the  amount  to  one  thousand  two  hundred  and 
thirty  dollars,  as  the  amount  which  the  work  was,  in  his 
judgment,  reasonably  worth.  The  Board  allowed  the  claim 
for  the  reduced  amount,  and  refused  to  approve  it  for  the 
original  sum.  The  claimant  then  made  this  application  for 
a  peremptory  mandamus. 

Samuel  Cross  and  T.  B.  McFarlandy  for  Petitioner,  argued 
that  the  judgment  of  the  District  Court  is  conclusive,  citing 
section  sixty-seven  of  the  Act  of  1868,  and  section  six  hun- 
dred and  sixty  of  the  Political  Code. 

John  L.  Love,  Attorney-general,  for  Respondents,  replied 
that  the  section  of  the  statute  cited  was  intended  merely  to 
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authorize  a  claim  against  the  State,  not  a  judgment,  and  that 
therefore  it  was  within  the  discretion  of  the  Board  of  Exam- 
iners to  reduce  the  claim. 

By  the  Court,  Niles,  J. : 

Application  for  a  mandamus  to  compel  the  State  Board  of 
Examiners  to  allow  the  claim  of  the  petitioner  for  the  costs 
(180)  Qf  publication  of  summons  in  suits  brought  to  foreclose 
the  interest  of  defaulting  purchasers  of  school  lands,  to  the 
full  amount  taxed  by  the  District  Court. 

The  case  turns  upon  the  construction  of  the  sixty-seventh 
section  of  the  Act  to  provide  **for  the  management  and  sale 
of  the  lands  belonging  to  the  State:  Stats.  1867-8,  p.  527. 
In  prescribing  the  mode  of  procedure  against  a  defaulting 
purchaser  of  State  lands,  it  provides  for  the  taxation  by  the 
Court  against  the  defendant  of  all  expenses  and  cost  of  the 
proceedings,  and  the  issuance  of  execution  therefor.  As 
we  construe  the  section,  the  cost  of  publication  of  summons 
is  to  be  included  in  the  taxed  costs,  and,  therefore,  in  the 
judgment  entered  against  the  defendant.  The  entire  amount 
of  the  judgment  is  to  be  collected  of  the  defendant  by  ex- 
ecution, if  possible;  but  if  sufficient  property  of  the  defend- 
ant be  not  found,  and  the  execution  be  returned  unsatisfied, 
and  if  the  lands  described  be  school  lands,  the  cost  of  pub- 
lication shall  become  a  charge  against  the  State,  and  shall 
be  paid  out  of  the  general  fund. 

It  is  claimed  by  the  respondents  that  the  judgment  of  the 
District  Court  is  not  conclusive  as  regards  the  amount 
allowed  for  costs  of  publication,  but  that  it  is  the  subject  of 
examination  by  the  Board  of  Examiners,  and  may  be  reduced 
or  disallowed  as  other  claims  against  the  State.  Wo  do  not 
think  that  the  powers  of  the  Board  extend  so  far.  Aside 
from  these  provisions  of  the  statute,  it  would  seem  that  the 
State,  which  was  a  party  to  the  suits  in  which  the  judgments 
were  rendered,  and  through  its  specially  authorized  agent 
procured  their  rendition,  ought  to  be  concluded  by  their 
terms,  equally  with  the  defendant.     At  all  events,  the  re- 
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quiremenfc  of  the  statute,  as  ^ve  construe  it,  is  positive,  that 
the  cost  of  publication,  as  taxed  by  the  Court,  shall  be  paid 
by  the  State.  This  leaves  to  the  auditing  oflScers  no  discre- 
tion as  to  the  amount  for  which  the  claim  shall  be  allowed. 
It  must  still  pass  through  the  hands  of  the  Board  of  Exam- 
(190)  iners,  in  the  ordinary'  routine  of  business,  but  the 
amount  allowed  can  be  no  other  than  that  fixed  by  the 
judgment  of  the  Court. 

It  is  not  material  whether  any  specific  appropriation  has 
been  made  by  the  Legislature  for  payment  of  claims  of  this 
character,  or  not.  In  either  case  the  Board  are  required  to 
audit  the  claim :  Political  Code,  sees.  660,  663. 

We  regret  that  we  are  forced  to  these  conclusions.  The 
demand  disclosed  by  this  record  appears  to  have  been  grossly 
exorbitant,  and  we  cannot  avoid  the.  conviction  that  the  Dis- 
trict Attorney  was  neglectful  of  the  interest  of  the  State 
which  he  represented  when  he  procured  and  allowed  this 
claim  to  be  established  against  it;  for  though  the  judgments 
were  formally  against  the  defendants  in  the  suits  to  fore- 
close, the  claim  was  substantially  and  practically  against 
the  State.  But  we  can  only  administer  the  law  as  we  find 
it,  leaving  its  defects  to  be  remedied  by  legislative -action. 

Let  a  peremptory  writ  issue  requiring  the  respondents  to 
audit  the  claim  of  the  petitioner  for  the  amount  of  two 
thousand  four  hundred  and  sixty  dollars. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  2,713.] 

C.  G.  METEES  v.  JOHN  FARQUHAESON  et  al. 

Bill  of  Sale  of  Mining  Claim. — No  precise  form  of  words  is  necessary  to 
work  a  conveyance  in  a  bill  of  sale  for  a  mining  claim.  If  it  be  clear 
from  the  language  of  the  instrument  that  the  maker  intended  to  pass 
thereby  the  title  to  the  property,  the  law  will,  if  possible,  so  construe 
the  words  used  so  as  to  effectuate  that  intent. 

Description  in  a  Conveyance. — A  conveyance  of  land  is  not  void  on  its 
face  for  uncertainty  in  the  description  of  the  property  sold,  if  so  far  as 

191 


Digitized  by  VjOOQ IC 


191  Meyers  v.  Farquharson.  [Sup.  Ct. 

statement  of  Facts. 

can  be  seen  from  the  description  itself,  the  points  named  as  boundaries, 
may  be  well  known  monuments,  easily  found. 

Girr  OF  A  Mining  Claim. — The  owner  of  a  mining  claim  may  give  away 

(101)  the  same  by  a  written  bill  of  sale,  and  such  bill  of  tfale  is  not  to  be 
rejected  as  evidence  because  it  was  a  gift. 

Title  Acquired  Under  Probate  Sales. — If  a  claim  secured  by  a  mort- 
gage made  by  the  decedent  during  his  life  is  allowed  by  his  executors, 
and  the  mortgaged  property  is  sold  by  them  and  the  proceeds  are  «ipplied 
on  the  claim,  and  the  sale  is  approved  by  the  Probate  Court,  the  pur- 
chaser does  not  take  by  relation  the  title  which  the  mortgagor  had  at 
the  date  of  the  mortgage,  but  only  such  title  as  the  mortgagor  had  at 
the  time  of  his  death,  and  such  as  the  estate  may  have  subsequently  ac- 
quired. 

Sale  by  Probate  Court. — A  sale  by  the  Probate  Court  to  satisfy  a  claim 
against  the  estate;  secured  by  a  mortgage  made  by  the  testator,  is  not  in 
effect  a  foreclosure  of  the  mortgage. 

Probate  Court. — A  Probate  Court  is  not  a  Court  of  equity,  and  has  no 
power  to  foreclose  a  mortgage. 

Conveyance  Without  Consideration.— The  title  of  one  who  obtains  a 
conveyance  without  any  consideration,  cannot  be  assailed  by  another  who 
is  neither  the  creditor  of  a  grantor,  nor  in  the  place  of  a  creditor. 

Trespass  for  Entry  upon  Land. — One  who  enters  wrongfully  upon  the 
land  of  another  is  a  trc?  jasser,  and  he  does  not  cease  to  be  such  so  that 
an  action  will  not  lie  against  him  for  a  trespass,  because  he  is  allowed  for 
one  month  after  his  entry  to  remain  in  the  undisturbed  possession. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, County  of  Placer. 

The  plaintiff  in  his  complaint  averred  that  in  January, 
1868,  and  thence  to  June,  1869,  he  had  been  and  still  was 
the  owner  of,  entitled  to  possess,  and  in  the  possession  of 
the  mining  claim  in  dispute,  and  that  about  the  21st  of  April, 
1870,  while  he  was  still  the  owner  of  and  in  possession  of 
the  claims,  the  defendants  entered  and  commenced  washing 
away  the  earth  and  gravel,  and  extracting  the  gold  there- 
from.    The  complaint  was  filed  Jane  25th,  1870. 

The  answer  not  only  denied  the  plaintiff's  ownership,  but 
denied  that  he  was  ever  in  possession  of  the  ground  in  dis- 
pute. 

The  defendants  on  the  trial  introduced  testimony  tending 
to  show  that  the  plaintiff  had  not  been  in  possession  of  the 
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ground  in  dispute,  or  performed  any  work  tliereon  since  the 
death  of  Hudson,  on  the  18th  of  April,  1869,  and  that  the 
(io«)  claim  had  been  in  the  possession  of  Hudson's  executors 
after  his  death,  up  to  December,  1869,  when  the  executors 
sold  to  Curt  &  Brother,  who  took  possession  and  retained  it 
until  February  2d,  1870,  when  they  sold  to  defendant  Farqu- 
harson, who  took  and  had  since  retained  possession. 

The  defendants,  on  the  trial,  offered  to  prove  that  in  No- 
vember, 1868,  James  Hudson  being  indebted  to  B.  D.  Burt 
and  S.  B.  Burt,  executed  to  said  Burts,  to  secure  said  debt, 
a  mortgage  on  the  Willow  Bar  Claims,  including  the  ground 
in  dispute,  which  was  within  ten  days  thereafter  recorded  in 
the  office  of  the  Recorder  of  El  Dorado  County,  in  which 
the  claims,  a  part  of  them,  lie;  and  that  said  Hudson  died 
in  April,  1869,  leaving  a  will,  by  which  he  appointed  B.  D. 
Dunnam  and  J.  Diltz  his  executors,  and  in  said  will  directed 
his  said  executors  to  sell  his  property  and  pay  his  debts; 
which  will  was  afterwards  duly  probated  in  the  Probate 
Court  of  El  Dorado  County,  of  which  county  said  Hudson 
was  a  resident  when  he  died;  and  that  afterwards  said  ex- 
ecutors and  the  Probate  Judge  allowed  said  debt  as  a  claim 
against  his  estate,  and  obtained  an  order  of  said  Court  for 
the  sale  of  said  property  to  pay  the  debts  of  the  testator, 
and  sold  the  said  mortgaged  property;  and  by  an  order  of 
said  Court  the  proceeds  of  sale  were  applied  to  said  debt 
thus  secured  by  mortgage,  and  said  Burts  became  the  pur- 
chasers, and  the  sale  was  approved  by  said  Court;  and  after- 
wards, aud  on  the  10th  day  of  December,  1869,  said  execu- 
tors executed  to  said  Burts  a  deed,  as  executors,  under  said 
sale  of  said  Hudson's  interest  in  said  property;  and  said 
Burt«,  afterwards,  on  the  2d  day  of  .February,  1870,  sold 
said  property,  by  deed,  to  Farquharson  and  Bosetti,  who 
now  claim  to  own  the  same.  Under  said  deed  it  was  claimed 
by  defendant  that  this  sale  by  the  Probate  Court  amounted 
to  a  foreclosure  of  said  mortgage,  and  gave  said  Burts  all 
the  title  the  testator  had  when  he  executed  the  mortgage. 

Plaintiff  objected  to  the  testimony  as  irrelevant,  and  that 
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<^^>  the  eyidence  did  not  show,  or  tend  to  sboin^,  that  the 
Burta,  by  the  deed»  acquired  any  title,  except  what  wad  in 
Hudson  at  the  time  of  his  death. 

The  Court  sustained  the  objection,  and  the  defendants 
excepted. 

'  The  Court,  in  its  opinion,  has  treated  the  case  as  though 
the  foregoing  evidence  had  been  received  by  the  Court  be- 
low. The  principles-involyed  are  not  affected,  however,  by 
the  manner  of  treating  the 'case. 

The  plaintiff  recovered  judgment^  and  the  defendants  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

G.  A.  TutOe  and  W.  H.  Bullock,  for  Appellants. 

If  a  claim  is  secured  by  mortgage,  when  the  claim  is  pre- 
sented for  allowance  to  the  executor,  the  mortgage  must  also 
be  presented  and  filed  with  the  claim :  Probate  Act,  sec. 
133.  This  provision  in  the  Probate  Act  did  not  exist  prior 
to  1861,  consequently  it  was  held  prior  to  this  that  the  mort- 
gage need  not  be  presented  as  a  claim,  but  could  be  enforced 
in  equity,  and  that  the  word  "claims"  did  not  include  mort- 
gage liens:  Fallon  v.  Builer,  21  Cal.  24. 

It  was  also  held  that  even  if  both  the  debt  and  mortgage 
had  been  presented  and  allowed  as  a  ''  claim,"  the  mortgage 
could  still  be  enforced  in  equity,  but  no  judgmeut  could  be 
obtained  for  a  deficiency:  Pechavd  v.  Einquel,  21  Cal.  76. 

In  Ellis  V.  Polhemus,  27  Cal.  354,  a  majority  of  the  Court 
seem  to  hold  that  Fallon  v.  Builer  does  not  state  the  law  in 
respect  to  ** claims"  as  correctly  as  Ellison  v.  Halleck,  and 
Falkner  v.  FolsonCs  Executors,  which  it  overrules.  It  may 
now  be  safely  stated  that  since  the  amendment  of  1861  to 
to  the  one  hundred  and  thirty-third  section  of  the  Probate  Act 
that  a  mortgage  is  a  "claim,"  and  must  be  presented  for 
^®*^  allowance.  We  do  not  claim  that  a  Court  of  equity 
can  no  longer  foreclose  a  mortgtige,  but  admit  thaf;  it  has 
jurisdiction  to  do  so.  The  mortgage  in  Ellis  v.  PoUiemus 
was  given  in  1862. 
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In  Belloc  v.  Rogei^s^  9  Cal.  128,  Mr.  Justice  Bxtbnett  says, 
in  discussing  a  claim  against  an  estate  secured  by  mortgage: 
''But  suppose  the  administrator  and  the  Probate  Judge  bad 
allowed  the  claim  of  the  plaintiff,  would  it  have  been  then 
necessary  to  go  into 'the  District  Court  to  procure  a  valid 
sale?  And  if  a  sale  had  been  made  by  the  order  of  the 
Probate  Court,  would  not  the  purchaser  have  obtained  the 
title  the  mortgagor  had  at  the  date  of  the  mortgage?  The 
true  theory  would  seem  to  be  ttiat  a  sale  by  an  administrator 
or  executor  is  made  for  the  benefit  of  all  the  creditors,  and 
in  the  order  of  their  respective  priorities;  and  that  in  con- 
templation of  the  Act,  the  title  existing  in  the  testator  or 
intestate  at  the  time  he  executed  the  mortgage,  or  suffered 
the  judgment,  still  continued  in  the  deceased  at  the  time  of 
his  death,  for  the  purposes  of  administration,  and  passes  to 
the  purchaser  under  the  probate  sale." 

In  the  above  case,  the  ''title  of  the  mortgagor  had  passed 
to  a  third  person  before  his  death." 

In  Falkner  v.  FohorrCa  Executors,  6  Cal.  412,  where  a  claim 
secured  by  mortgage  had  been  allowed  by  the  executors  and 
Probate  Judge,  and  the  mortgagee  then  filed  his  bill  to  fore- 
close, the  Court  held  that  the  allowance  of  the  claim  had  the 
effect  of  a  judgment,  and  that  there  was  no  necessity  for  the 
suit. 

In  Fallon  v.  BtUler,  ante,  this  last  decision  is  questioned, 
but  it  is  not  intimated  but  that  the  allowance  of  the  claim 
had  the  effect  of  a  judgment;  nor  is  it  questioned  but  that  a 
sale  in  the  Probate  Court  would  carry  the  title  of  the  mort- 
gagor which  he  held  at  the  date  of  the  mortgage. 

This  Court  seems  uniformly  to  have  held  that  the  allow- 
ance of  a  claim  had  the  effect  of  a  judgment:  Dedca  Estate 
<*«*>  V.  Gherke,  6  Cal.  666;  Estxile  of  Hidden,  23  Cal.  262; 
Pico  V.  De  La  Ouerra,  18  Cal.  422;  Estate  of  Martin  E.  Cook, 
14  Cal.  129. 

The  question  then  is,  does  the  Constitution  prohibit  the 
Legislature  from  providing  that  an  executor's  sale  shall  carry 
the  interest  the  mortgagor  had  when  he  gave  the  mortgage  ? 
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It  seems*  to  me  that  tlie  one  hundred  and  thirty-third  and 
one  hundred  and  eighty-sixth  sections  of  the  Probate  Act 
-were  intended  by  the  Legislature  to  have  that  effect.  The 
proceeding  to  sell  property  is  in  the  nature  of  an  action. 
The  presentation  of  the  petition  to  sdl  is  the  commence- 
ment of  the  action,  and  the  order  of  sale  is  the  judgment: 
Estate  of  Spriggs,  20  Cal.  121.  The  publication  of  notice 
brings  in  all  persons  interested  and  makes  them  parties. 

The  Constitution,  section  eight.  Article  YI,  says:  ''The 
County  Judges  shall  also  hold  in  their  several  counties.  Pro- 
bate Courts,  and  perform  such  duties  as  Probate  Judges  as 
may  be  prescribed  by  law."  It  is  true,  section  six  gives  the 
District  Courts  original  jurisdiction  in  all  cases  in  equity, 
but  this  grant  does  not  preclude  the  Probate  Court  from  ex- 
ercising concurrent  jurisdiction  in  certain  cases,  provided  it 
has  been  granted:  CourtwriglU  v.  Bear  River  Co,.,  30  Cal. 
673. 

The  Probate  Judges  perform  such  duties  as  may  be  pre- 
scribed by  law.  When  the  law  says  the  mortgage  must  be 
presented,  and  the  proceeds  of  sale  applied  to  its  satisfac- 
tion, why  is  it  not  in  effect  a  foreclosure?  A  foreclosure  is 
only  an  ascertainment  of  the  an^ount  due,  with  a  direction 
that  the  mortgaged  premises  besold  and  theproceeds  applied 
to  the  payment  of  the  debt:  Leviston  v.  Stoan,  33  Cal.  480. 

This  was  an  action  of  trespass  on  real  estate.  Such  actions 
can  only  be  maintained  by  a  party  in  the  actual  possession. 
If  the  defendant  was  in  possession,  ejectment  was  the 
remedy.  We  had  introduced  testimony  tending  to  show 
that  the  plaintiff  had  not  been  in  possession  since  Hudson's 
^^••^  death.  The  question  of  plaintiff's  possession  was  one 
of  the  issues  in  the  case :  Stuyvesant  v.  Tompldns,  9  Johns. 
61;  Wickliam  v.  B^eeman,  12  Johns.  183;  2  Chitty's  Plead- 
ings, marginal  page  202. 

Hale  &  Craig,  for  Bespondent. 

The  evident  theory  on  which  plaintiff's  instruction  is 
based  is,  that  in  actions  to  recover  damages  for  trespass  ou 
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real  property  it  is  essential  to  a  right  of  recovery  that  plaint- 
ilF  show,  among  other  things,  that  at  the  commencement  of 
the  action  he  was  in  actual  possession  of  the  property  tres- 
passed upon.  We  say  this  is  the  evident  theory  of  the 
instruction,  because  it  asserts*  this  in  legal  efTect;  and 
though  coupled  with  a  statement  of  an  adverse,  actual,  and 
peaceable  possession  of  defendants,  ''for  more  than  one 
month  before  the  time"  (commencement  of  suit),  ifc  is  not 
perceived  how  the  clause  last  quoted  forms  any  essential 
qualification  to  the  first  clause  of  the  instruction,  relating  to 
the  defendants'  ''exclusive  and  peaceable  possession  of  the 
ground  in  dispute,"  at  the  commencement  of  the  action. 
The  period  "for  more  than  one  month"  named,  has  no  re- 
lation to  any  period  designated  in  the  law  as  constituting  a 
bar  to  the  right  of  action  in  any  supposable  case,  nor  has  it 
any  relation,  in  the  light  of  the  pleadings  and  proofs  in  this 
case,  to  the  time  of  the  first  trespass  or  entry  of  defend- 
ants upon  the  plaintiff's  mining  claim.  The  plaintiff's 
pleading  and  proofs  show  that  defendants  first  made  their 
entry  about  April  21st,  1870,  and  the  action  was  only  com- 
menced June  25th,  1870,  or  more  than  two  months  after 
defendant's  first  entry.  It  follows,  therefore,  that  unless 
this  theory  as  stated,  on  which  the  instruction  refused  was 
based,  is  correct  in  law,  the  Court  did  not  err  in  its  refusal. 
We  do  not  reply  to  any  citations  of  authority  contained 
in  appellant's  brief  on  this  point,  since  we  are  not  able  to 
procure  a  copy  for  the  purpose;  but  we  confidently  assert 
aiw)  ^]j^^  there  is  no  authority  in  the  law  for  such  a  rule  as 
is  asserted  in  this  instiTiction.  The  true  rule  is  correctly 
stated  by  Mr.  OmTTY,  thus  (1  Ch.  PL,  top  p.  174):  "The 
gist  of  the  action  (trespass  qvxxre  clausum  /regit),  is  the 
injury  to  the  possession;  and  the  general  rule  is,  that 
unless  at  the  time  the  injury  was  committed,  the  plaintiff 
was  in  actual  possession,  trespass  cannot  be  supported;  and 
though  the  title  may  come  in  question,  yet  it  is  not  essential 
to  the  action  that  it  should:"  See,  also.  Id.,  top  pp.  17G, 
177. 
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From  tbe  last  citation,  it  appears  the  rule  is  held  bj  Mr. 
Chttty  to  be,  that  trespass  may  be  maiutained  by  a  plaintiff 
against  a  defendant  by  whom  he  Las  been  dispossessed,  for 
the  disseisin  itself,  but  not  for  un  injury  after  the  disseisin, 
until  he  has  regained  possession :  See,  also,  Stuyvemiit  y. 
lompkins,  9  Johns.  60;  JUarkham  v.  Freeman^  12  Johns.  183; 
Van  Brunt  v.  Schervch,  11  Johns.  386,  386. 

The  rule  as  established  by  all  the  authorities  seems  to  be, 
not  that  plaintiff  must  show  himself  to  have  been  in  posses* 
sion  of  the  premises  trespassed  upon  at  the  commencement 
of  the  action  brought  to  recover  damages  therefor,  as  is 
asserted  in  defendant's  requested  instruction,  but  that  he 
was  in  possession  at  the  time  of  the  trespass  complained  of, 
since  the  gist  of  the  action  is  the  injury  to  his  possession; 
and  the  fact  that  the  trespass  from  which  the  injury  results 
is  shown  to  be  of  so  flagrant  a  nature  as  to  work  a  disseisin 
of  the  plaintiff,  constitutes  no  defense  to  the  action,  as 
asserted  in  said  instruction,  although,  as  it  is  sometimes 
held,  the  effect  may  be  to  limit  the  plaintiff's  recovery  iu 
damages  for  the  injuries  sustained  to  the  plaintiff's  posses* 
sion,  or  to  such  as  accrued  up  to  the  time  that  such  disseisin 
was  fully  accomplished.  If,  as  we  think,  this  is  the  true 
rule,  there  was  no  error  in  refusing  the  instruction. 

ciM)    By  ^.jjg  Court,  Belcher,  J. : 

This  is  an  action  to  reoover  damages  for  certain  trespasses 
alleged  to  have  been  committed  upon  the  plaintiff's  mining 
claim.  The  defendants  deny  the  plaintiff's  title  to  the  claim, 
and  set  up  title  in  themselves.  It  is  admitted  that  the  claim 
in  dispute  is  a  part  of  a  larger  claim,  known  as  the  Willow 
Bar  claim,  which  formerly  belonged  to  one  James  Hudson, 
under  whom  both  parties  claim  title.  To  establish  his  own 
title,  the  plaintiff  proved  that  in  January,  1868,  Hudson 
miide  a  verbal  sale  of  the  claim  to  him,  and  iu  the  August 
following,  placed  him  in  possession  of  it,  and  that  he  theu 
began  to  mine  ou  the  claim,  and  continued  mining  there 
until  November,  when  he  was  stopped  by  high  water.     Ho 
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fdso  proved  that  in  March,  1869,  Hudson  made  and  deliy- 
ered  to  liim  a  bill  of  sale,  which  reads  as  follows: 

"Michigan  Bluff,  March  9th,  1869. 

''This  is  to  certify  that  on  or  about  the  1st  day  of  Jan- 
uary, 1868,  that  I  presented  to  and  sold  C.  G.  Myers,  andou 
or  about  the  1st  of  July,  1868,  did  give  the  said  C.  G.  Myers 
possession,  by  a  verbal  agreement,  of  a  certain  piece  of 
ground;  and,  to  avoid  further  trouble  in  regard  to  said 
claim,  I  do  this  day  give  him  a  clear  bill  of  sale,  defining 
the  lines  as  before,  tlius:  Commencing  at  an  oak  bush  near 
the  gate  of  Myers'  cow-yard,  running  straight  across  the 
river  to  the  head  of  the  wing-dam  put  in  by  Owens  &  Co., 
in  1868;  from  thence  to  a  prominent  point  of  granite  bed- 
rock in  El  Dorado  County;  from  this  line  down  to  the  old 
Willow  Bar  line;  to  have  and  to  hold  the  same,  his  heirs, 
assigns  forever.  The  said  C.  G.  Myers  agrees  to  not  back 
the  water,  or  interfere  with  the  above  ground  in  shape  or 
manner  belonging  to  me,  and  known  as  the  Willow  Bar 
claim. 

•* Witness  my  hand:  JAMES  HUDSON. 

"Witness:  Ed.  Blifka.'' 

<iM)  rj^i^Q  defendants  objected  to  this  paper  being  received 
in  evidence,  on  the  ground  that  it  appeared  upon  its  face  to 
be  void  for  uncertainty,  and  to  be  a  gift  without  considera- 
tion. TheCoartoverruledtheobjection,  and  we  think  rightly. 
It  is  claimed  that  it  is  uncertain,  because  it  uses  no  words  of 
conveyance,  and  because  it  does  not  state  in  what  township, 
county,  or  State  the  property  is  situated.  No  precise  form 
of  words  is  necessary  in  a  bill  of  sale.  If  it  be  clear  that 
the  maker  intended  to  make  a  bill  of  sale,  and  to  pass 
thereby  the  title  to  property,  the  law  will,  if  possible,  so 
construe  the  words  used  as  to  effectuate  that  intent.  On 
looking  at  this  paper,  there  can  be  no  doubt  that  Hudson 
intended  to  make  a  bill  of  sale  which  would  pass  whatever 
title  lo  the  mining  claim  described  still  remained  in  him. 
One  of  the  points  named  in  the  description  is  in  El  Do- 

199 


Digitized  by  VnOOQ IC 


200  Meters  v.  Farquharson.  [Sup.  Ct. 

— .  ■       ■ 

Opinion  of  the  Gonrt— Belcher,  J. 

rado  County,  and  all  of  them,  so  far  as  ive  can  see,  may  be 
well  known  monuments,  easily  found  and  distinguished. 

If  it  was  true  that  Hudson  was  giving  away  his  mining 
claim,  that  fact  furnished  no  ground  for  refusing  to  admit 
the  bill  of  sale  in  evidence.  He  had  the  full  right,  so  far  as 
the  Court  could  know  at  that  stage  of  the  case,  to  give  it 
away,  or  do  what  he  pleased  with  it. 

To  establish  their  title,  the  defendants  proved  that  in  No- 
vember, 1868,  Hudson  made  a  mortgage  upon  the  Willow 
Bar  claim  to  secure  a  debt  then  owing  by  him;  that  on  the 
18th  of  April,  1869,  he  died,  leaving  a  will,  in  which  he 
directed  his  executors  to  sell  all  of  his  property  and  pay  his 
debts;  that  the  debt  secured  by  mortgage  was  in  due  time 
presented  to  and  allowed  by  the  executors  and  the  Probate 
Judge,  and  thereafter,  upon  an  order  of  the  Probate  Court, 
the  mortgaged  property,  including  the  property  in  dispute, 
was  sold,  and  the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  the  mortgage  debt,  and  that  the  defendants  hold 
under  the  purchasers  at  this  sale. 

It  is  claimed  for  the  defendants  that  the  order  of  sale 
^•*^^  made  by  the  Probate  Court  was,  in  effect,  a  foreclosure 
^f  the  mortgage,  and  that  the  purchasers  thereunder  took,  by 
relation,  the  title  which  Hudson  had  at  the  date  of  the 
mortgage. 

This  position  cannot  be  maintained.  The  Probate  Court 
is  not  a  Court  of  equity,  and  it  has  no  power  to  foreclose  a 
mortgage.  Sales  made  under  its  orders  pass  only  such  title 
as  the  decedent  had  at  the  time  of  his  death,  and  such  as 
the  estate  may  have  subsequently  acquired. 

At  the  conclusion  of  the  testimony,  the  defendants  re- 
quested the  Court  to  instruct  the  jury  as  follows: 

"If  the  jury  find  that  Hudson  died  in  debt,  and  that  be- 
fore his  death  he  gave  away  the  ground  in  dispute  to  Myers 
by  the  paper  offered  in  evidence,  and  received  no  consider- 
ation therefor  and  should  find  that  Hudson's  property  would 
not  pay  his  debts  without  a  sale  of  the  ground  in  dispute, 
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aud  that  the  ground  iu  dispute  was  sold  by  Hudson's  execu- 
tors, of  necessity,  to  pay  the  debts,  then  the  sale  by  the  ex- 
ecutors carried  the  title,  and  Myers'  paper  did  not  give  him 
any  title.  If  the  jury  find  that  at  the  time  this  suit  was 
commenced,  the  defendants  were  in  the  exclusive  and  peace- 
able possession  of  the  ground  in  dispute,  and  had  been  in 
such  exclusive  and  peaceable  possession  for  more  than  one 
month  before  that  time,  then  this  possession  of  the  defend- 
ants precludes  the  plaintiff  from  bringing  this  form  of  action, 
and  the  jury  must  find  for  the  defendants  on  the  question  of 
damages." 

The  Court  refused  to  instruct  as  requested,  and  the  refusal 
is  assigned  as  error. 

We  see  no  error  in  the  action  of  the  Court  in  this  respect. 
If  the  hypothetical  facts  stated  in  the  first  instruction — of 
which  there  is  no  evidence  on  the  record — existed,  they  fur- 
nished ground  for  setting  aside,  in  behalf  of  creditors,  the 
conveyance  to  the  plaintiff;  but  they  furnish  no  ground  for 
^••^^  the  defendants,  who  are  not  creditors,  nor  in  the  place 
of  creditors,  to  assail  his  title. 

The  second  instruction  was  properly  refused,  because,  if 
the  plaintiff  owned  the  ground  in  dispute,  the  first  entry 
upon  it  by  the  defendants  was  unquestionably  a  trespass,  for 
which  an  action  would  lie.  The  objection  that  if  the  defend- 
ants had  remained  in  possession  for  a  month  or  more  after 
their  first  entry,  the  action  must  wholly  fail,  cannot,  there- 
fore, be  maintained. 

The  other  points  made  do  not  require  special  notice. 

Judgment  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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[No.  2,826.] 

ELIZA  M.  HAETLET,  Administratrix  op  the  Estate 
OF  Henry  Hare  Hartley,  Deceased,  THOMAS  M. 
SWAN,  SAMUEL  0.  GRAY,  B.  C.  WHITMAN, 
JOHN  D.  STEVENS  and  WILLIAM  S.  WELLS,  v. 
WILLIAM  B.  BEOWN,  EICHAKD  C.  HAILE,  NA- 
THAN M.  LINCOLN,  BEEET  BLANKENSHIP, 
WESLEY  LAMBEET,  MAEK  A.  LONG,  JOHN 
SMITHEES,  L.  GEEEN  McWILLIAMS,  CHAELES 
WESLEY  BEOWN,  and  EICHAED  EOE. 

Ck>NvntM£ES  OF  Mexican  Grant. — The  legal  title  to  a  Mexican  or  Spanish 
grant  of  land  vests  in  the  confirmees  and  their  assigns. 

LjKiAL  Title  in  Ejectment. — If  the  confirmation  of  a  Mexican  grant  of  land 
is  made  to  the  children  of  the  grantee,  they  have  the  legal  title,  and 
they  and  their  assigns  will  prevail  in  ejectment  against  one  claiming  title 
nnder  a  sale  made  by  the  administrator  of  the  grantee,  when  no  equitable 
defense  is  set  up. 

Legal  Title  to  Mexican  Grant.— The  title  which  passes  to  the  confirmee 
and  patentee  of  a  Mexican  grant,  when  such  confirmee  and  patentee  is 
not  the  grantee,  does  not  inure  to  the  benefit  of  a  purchaser  at  a  sale 
made  by  an  administrator  of  the  grantee,  so  as  to  vest  in  him  the  legal 
title. 

Leqal  Title  in  Ejectment.— In  ejectment  the  legal  title  must  prevail  wher« 
there  is  no  valid  equitable  defense  set  up. 

^***^     Appeal  from  the  District  Court  of  the  Seventh  Judi- 
cial District,  County  of  Solano. 

The  defendants  i*ecovered  judgment  in  the  Court  below, 
and  the  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Willicdns  &  Tliomion.,  William  S.  Wells  and  James  L.  Eng- 
lish, for  Appellants. 

The  findings  show  that  the  legal  title  to  the  premises  in- 
volved in  this  suit,  acquired  by  the  confirmees  and  patentees 
of  the  Tolenas  Bancho,  was,  at  the  time  of  the  institution 
of  this  suit,  vested  in  the  plaintiffs:    Estrada  v.  Murphy^  19 
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Cal.  272;  Clark  v.  Lockwood,  21  Cal.  222;  Emeric  v.  Penni^ 
wan,  25  Cal.  119;  O'Ccmndl  v.  Dougherty,  22  Cal.  452-464. 

M.  A.  JVJieaton,  Leanan  Haile.  and  John  (?.  Presley,  for 
Kespondents. 

The  land  was  sold  by  the  administrator,  all  the  heirs  at 
law  being  parties,  before  the  Probate  Court,  in  the  course 
of  administration.  The  patent  confirms  the  laud  to  plaint- 
iffs' grantors  as  heirs  of  Antonio  Maria  Armijo,  but  subject 
to  the  rights  of  third  persons.  It  is  submitted  that  the  legal 
title  to  so  much  of  the  grant  as  was  sold  by  the  adminis- 
trator, according  to  the  forms  of  law,  passed  to  the  grantees 
under  the  said  administrator  upon  the  issuing  of  the  patent: 
HitteFs  Digest,  675.  The  administrator's  deed,  the  heirs 
being  parties,  conveys  the  absolute  fee-simple  title. 

If  the  conveyance  of  the  administrator,  made  by  order  of 
the  Probate  Court,  having  obtained  jurisdiction  of  the  sub- 
ject-matter and  the  parties,  does  not  pass  the  fee,  neither  do 
^^^  the  deeds  of  the  heirs  themselves;  heirs  cannot  make 
a  perfect  conveyance  before  the  close  of  administration.  If 
the  deed  of  the  administrator  made  before  the  date  of  the 
patent  did  not  pass  the  title,  the  deeds  of  the  heirs  all  bear- 
ing date  before  the  date  of  the  patent,  could  pass  no  better 
title  to  plaintifiEs. 

By  the  Court,  Rhodes,  J. : 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
a  potion  of  the  Tolenas  Bancho.  The  title  was  confirmed 
to  the  heirs  of  Antonio  Maria  Armijo,  deceased;  and  a  patent 
was  duly  issued  to  them  by  the  United  States,  in  pursuance 
of  the  decree  of  confirmation  and  survey  of  the  rancho.  The 
})Iaintiffs  claim  title  by  means  of  conveyances  made  by  the 
heirs,  intermediate  the  filing  of  their  petition  for  the  con- 
firmation of  their  claim  to  the  rancha  and  the  issuing  of  the 
patent.  The  defendants  claim  title  through  a  sale  aud  deed 
made  by  the  administrator  of  the  estate  of  Antonio  Maria 
Armijo,  deceased,  under  the  orders  of  the  Probate  Court  of 
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Solano  Couuty.  They  do  not  set  up  an  equitable  defense, 
nor  do  they  allege  any  facts  by  means  of  wliicli  the  confirma- 
tion or  patent  inured  to  their  benefit. 

The  land  described  in  the  grant  was  confirmed  to  the  peti- 
tioners— Dolores  Biesgo,  and  others  avIio  are  named,  and  are 
described  as  the  heirs  of  Antonio  Maria  Armijo,  deceased — 
and  the  patent  was  issued  to  them;  and  the  effect  of  the 
confirmation  and  patent  was  to  vest  in  them  and  their  grant- 
ees the  legal  title.  That  title  must  prevail  in  an  action  of 
ejectment  in  the  absence  of  a  valid  equitable  defense.  If  it 
be  conceded  that  the  defendants  have  shown  a  valid  deed, 
executed  by  the  administrator  of  the  estate  of  Antonio  Maria 
Armijo,  deceased,  sufiicient  to  convey  the  interest  which  the 
deceased  had  in  the  land,  such  deed  will  not  entitle  them  at 
law  to  the  benefits  of  the  confirmation  and  patent.  The  legal 
^*^^  title  vests  in  the  confirmees  and  their  assigns,  and  not 
in  the  assigns  of  their  ancestor  or  grantor :  Estraday.  Murphy^ 
19Cal.272;  Clarlcy.  Loclcwood,2lCQ\.222\  Enteric y.  Penni- 
man,  26  Cal.  119;  aConneUy.  Dougherty,  32  Cal.  462;  Schmitt 
V.  Giovanari,  43  Cal.  617.  In  Enteric  v.  Penniman,  the 
grantee  of  the  Mexican  Government  filed  the  petition  for 
the  confirmation  of  the  claim,  but  after  his  death  his  devisees 
were  substituted  as  parties  in  his  stead,  and  the  land  was 
confirmed  to  them;  and  the  administrator  of  the  deceased 
grantee  having  brought  ejectment,  it  was  held  that  he  could 
not  recover,  because  the  legal  title  was  in  the  confirmees. 
In  O'Conitell  v.  Dougl^erty,  one  of  the  sons  of  the  grantee, 
who  was  also  the  executor  of  the  grantor,  procured  a  con- 
firmation in  his  own  name,  and  it  was  held  that  the  plaintiff 
who  deraiuged  title  from  another  son  and  devisee  of  the 
grantee,  could  not  maintain  ejectment,  because  he  did  not 
hold  the  legal  title.  It  is  useless  at  this  time  to  review 
those  cases,  or  discuss  the  reasons  upon  which  the  rule  was 
founded;  but  recognizing  that  rule  as  the  settled  law  of  this 
State,  the  conclusion  necessarily  results  that  the  title  which 
passed  to  the  confirmees  by  virtue  of  the  confirmation  and 
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patent  did  uot  inure  to  the  purchaser  at  the  administrator's 
sale,  so  as  to  vest  in  him  the  legal  title. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,647.] 

ANTHONY  CLAEK  v.   B.  D.  DUNNAM. 

Ikterests  on  Judgments.— Under  the  first  section  of  the  Act  of  March  30th, 
18G8,  regnlating  the  rate  of  interest,  aU  final  money  judgments,  whether 
for  money  lent  or  otherwise,  bear  interest  at  the  rate  of  seven  per  cent, 
per  annum. 

C*<>*)  Interest  on  Judgment  Between  Copartners. — If  a  judgment  be 
rendered  in  an  action  brought  by  one  partner  against  his  copartners,  dis- 
solving the  partnership,  and  directing  a  sale  to  be  made  of  the  partner- 
ship property  and  a  division  of  the  proceeds — ^first,  to  the  payment  of 
costs;  second,  to  the  payment  of  an  amount  found  due  to  the  plaintiff 
from  the  partnership,  and  the  balance  to  be  distributed  among  the  part- 
ners— the  Sheriff,  in  making  the  distribution,  must  pay  legal  interest  on 
the  amount  found  duo  to  the  plaintiff. 

Final  Judgment. — A  judgment  dissolving  a  partnership  and  directing  a  sale 
of  the  partnership  property  and  a  division  of  the  proceeds,  is  a  final  judg- 
ment. 

MoDiincATioN  OF  JUDGMENT  BY  SUPREME  CouRT. — An  order  of  the  Supreme 
Court,  modifying  a  judgment  from  which  an  appeal  has  been  taken,  by 
reducing  its  amount,  does  not  set  it  asido  so  as  to  prevent  it  from  draw- 
ing interest  from  the  time  it  was  rendered  by  the  Court  below. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, County  of  Placer. 

The  case  out  of  which  this  arose  is  reported  in  42  Cal.  181. 
The  facts  are  stated  in  the  opinion. 

Myrea  &  Fellows,  for  Appellant. 

The  statute  of  the  State  regulating  the  rates  of  inter- 
est does  not  contemplate  that  a  decree  or  judgment  like 
the  one  at  bar  should  bear  interest.  The  decree  merely 
ascertains  that  up  to  the  date  of  its  entry,  the  partnership 
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owed  Jones  so  much  money,  and  then  proceeds  to  direct  a 
sale  of  the  partnership  effects  to  pay  the  amount,  and  the 
distribution  of  the  balance  among  the  partners,  according 
to  their  respective  interests. 

The  intention  of  the  statute  was  to  allow  interest  upon 
judgments  in  actions  where  the  direct  object  sought  is  to 
recover  damages  for  the  violation  of  contracts,  for  tlie  pay- 
ment of  money  demands,  or  in  actions  for  the  violation  of 
contracts  where  the  amount  is  unascertained,  or  in  actions 
sounding  in  tort.  If  it  is  held  that  a  judgment  like  this 
bears  interest  under  the  statute,  when  does  the  interest 
begin  to  run?  If  at  all,  it  must  be  from  the  time  of  the 
^*^^  settlement  of  the  accounts  between  the  parties.  It 
cannot  be  safely  contended  that  Jones  was  entitled  to  inter- 
est until  the  accounts  were  settled.  We  say  that  the  amount 
was  not  fixed  or  determined  until  the  remittitur  of  this  Court, 
modifying  the  judgment  of  the  Court  below,  was  issued 
aind  filed. 

We  think  the  true  rule  to  be,  in  cases  like  the  one  dis- 
closed in  the  record,  is,  that  one  partner  is  not  entitled  to 
interest  against  another  until  the  partnership  property  is 
sold  and  exhausted  to  pay  the  demands  against  the  concern, 
and  it  appears  that  there  is  still  a  balance  due.  Any  other 
rule  would  change  the  rule  that  ordinarily  one  partner 
cannot  charge  the  other  with  interest;  and  we  think  that 
until  the  partnership  affairs  are  finally  settled,  its  effects  ex- 
hausted, and  the  amount  due  from  the  one  to  the  other 
ascertained,  the  interest  is  not  chargeable. 

Courts  of  equity,  in  winding  up  partnership  affairs,  some- 
times allowed  interest  to  certain  creditors.  When  allowed, 
it  was  distinctly  stated  in  the  decree;  when  not  allowed,  the 
decree  was  silent,  as  in  this  instance,  and  we  know  of  no 
case  where  interest  was  enforced  in  such  cases  in  the  absence 
of  a  decree  directing  it. 

Jo  EamiUo7if  for  Bespondent. 

The  only  point  in  this  case  is  this :  Does  the  amount  de- 
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creed  to  tlie  plaintiff  bear  interest  or  not?  We  say  that  it 
does.  First — Becajise  it  was  a  final  Judgment;  Practice 
Act,  sec.  144;  Bdtv.  Davis,  1  Cal.  138,  and  cases  cited; 
Hahn  v.  Kellf/,  Si  Cal.  391  et  seq,;  Marshall  v.  Skafier,  32 
Cal.  176,  Second — ^If  it  was  not  a  fiual  judgment  iu  the 
sense  of  some  cases,  and  others  decided  by  this  Court,  it  was 
an  amount  found  due  upon  a  settlement  of  accounts,  and 
carried  interest  at  the  rate  of  seven  per  cent,  per  annum, 
under  the  teima  of  the  Act  of  1867-8,  p.  563,  which  was  in 
^^^  force  at  that  time,  and  ten  per  cent,  per  annum  under 
the  Act  of  1869-70,  p.  699. 

By  the  Court,  Crockett,  J. : 

One  Jones  brought  an  action  against  Clark  and  others, 
doing  business  as  copartners  with  Jones,  under  the  firm 
name  of  the  '*  Dardanelles  Mining  Company,"  for  an  ac- 
counting and  a  dissolution  of  the  partnership.  On  the 
20th  of  August,  1869,  a  decree  was  rendered  for  a  dis- 
solution of  the  partnership,  and  ordering  a  sale  of  all  its 
property  and  effects,  out  of  the  proceeds  of  which  it  di- 
rected to  be  paid :  First — ^The  expenses  of  the  sale.  Sec- 
ond— Any  balance  due  to  the  receiver.  Third — Jones'  costs 
and  disbursements  in  the  action,  taxed  at  five  hundred 
and  eighty-eight  dollars  and  five  cents.  Fourth — To  Jones, 
on  account  of  an  indebtedness  of  the  partnership  to  him, 
the  sum  of  eighteen  thousand  nine  hundred  and  sixty- 
four  dollars.  Fifth — If  there  remained  any  of  the  pro- 
ceeds after  satisfying  these  sums,  it  was  to  be  distributed 
amongst  the  copartners  in  certain  proportions  fixed  by  the 
decree.  From  the  decree,  the  defendants  therein  appealed 
to  this  Court,  which  directed  it  to  be  modified,  by  deduct- 
ing from  the  amount  awarded  to  Jones,  the  sum  of  one 
thousand  dollar^,  and  in  all  other  respects  it  was  affirmed. 
On  the  filing  of  the  remittitur  in  the  Court  below,  that  Court 
modified  the  decree,  as  it  was  required  to  do,  and  in  the 
order  of  sale  which  was  issued,  directed  the  Sheriff  to  com- 
pute interest  at  the  rate  of  seven  per  cent,  per  annum  on  the 
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amoant  awarded  to  Jones ,  from  the  date  of  tbe  original  de- 
cree— August  20th,  1869 — until  paid.  After  tbe  sale,  and 
before  the  proceeds  were  distributed,  Clark,  one  of  the 
defendants  served  a  written  notice  on  the  Sheriff,  protesting 
against  the  allowance  of  interest  to  Jones,  and  demanding 
that  the  fund  be  distributed  without  such  allowance.  The 
<**^  Sheriff,  however,  disregarded  the  protest,  and  paid 
the  interest  to  Jones  as  required  by  the  order  of  sale;  and 
this  action  is  by  Clark  against  the  Sheriff  to  recover  his 
proportion  of  the  sum,  which  he  claims  was  wrongfully  paid 
as  interest  to  Jones.  Judgment  having  been  entered  for  the 
defendant  on  an  agreed  statement  of  facts,  the  plaintiff  ap- 
peals. When  the  decree  of  August  20th,  1869,  was  ren- 
dered, the  Act  of  March  30th,  1868,  regnlatin<;  the  rates  of 
interest  was  in  force:  Stats.  1867-8,  p.  553.  In  constru- 
ing this  statute,  we  have  several  times  decided  that  under 
the  first  section,  all  final  money  judgments,  whether  for 
money  lent  or  otherwise,  bore  interest  at  the  rate  of  seven 
per  cent,  per  annum.  The  only  point  to  be  decided  under 
the  agreed  statement  is,  whether  the  decree  of  August  20th, 
1869,  is  a  final  money  judgment  in  the  sense  of  the  statute 
and  therefore  bore  interest.  The  plaintiff  in  this  action 
treated  the  decree  as  final  when  he  prosecuted  an  appeal 
from  it.  If  it  was  not  final,  his  appeal  should  have  been  dis- 
missed on  that  ground.  But  we  entertained  the  appeal  and 
decided  the  cause,  and  in  justice,  the  plaintiff  should  now 
be  estopped  to  deny  the  finality  of  the  decree.  But  wo  en- 
tertain no  doubt  that  it  was  final.  It  ascertained  and  ad- 
judged that  a  certain  sum  of  money  was  due  to  Jones,  and 
determined  the  whole  matter  in  litigation.  Nothing  there- 
after remained  to  be  done  except  to  execute  the  decree  by 
a  sale  of  the  property,  and  a  distribution  of  the  proceeds  iu 
the  manner  fixed  by  the  decree  itself.  This  was  a  mere 
ministerial  duty,  and  nothing  was  left  for  the  Court  to  do 
except  to  see  that  the  decree  was  properly  executed.  It 
comes  fully  within  the  definition  of  a  final  judgment  as  de- 
fined by  section  one  hundred  and  forty-four  of  the  Practice 
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Act.  Nor  was  it  set  aside  by  the  jadgment  of  this  Court. 
On  the  contrary,  it  was  only  slightly  modified  in  its  amount, 
and  was  otherwise  left  intact. 

I  think  interest  was  properly  computed  on  the  decree,  and 
(MO)  J  discover  no  error  in  the  judgment,  which  is  therefore 
affirmed. 

So  ordered. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,088.] 

A.    H.    GOLDSMITH    and    B.    GOLDSMITH,    Part- 

NEBS,  UNDER  THE  NaME  OF  GOLDSIOTH  BbOS.  V.   E.  H. 

SAWYER. 

Objection  that  an  Account  is  UNnrrEixiaiBLE. — ^If  an  account  on  which 
the  plaintiff  seeks  to  recover  is  attached  to  and  made  a  part  of  the  com- 
plaint, an  objection  that  it  is  unintelligible  cannot  be  raised  unless  taken 
by  demurrer. 

Pleading  Rules  or  Customs. — If  a  Board  of  Brokers  have  rules  which  are 
not  rules  or  usages  of  trade  and  commerce  that  would  be  recognized  witli- 
out  their  adoption  by  the  Board,  the  Court  will  not  take  judicial  notice 
of  them  unless  they  are  pleaded. 

Contract  Made  with  Reference  to  Rules  or  Customs. — When  a  con- 
tract is  entered  into  with  reference  to  rules  of  a  Board  of  Brokers  uot 
rules  or  usages  of  trade  and  commerce,  such  rules  become  in  effect  special 
terms  of  the  contract,  and  must  be  pleaded  by  the  party  who  claims  that 
he  has  performed  the  contract  in  accordance  with  them,  or  that  the  other 
party  has  failed  to  comply  with  them. 

Interest. — A  party  cannot  recover  interest  at  a  conventional  rate  unless  there 
is  an  agreement  in  writing  fixing  the  rate. 

Judgment  in  Gold  Coin. — A  party  is  not  entitled  to  a  judgment  in  gold 
coin  unless  it  is  averred  in  the  complaint  that  there  was  a  contract  in 
writing,  or  that  it  was  understood  and  agreed  by  the  parties  that  pay- 
ment should  bo  made  in  that  kind  of  coin. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  account  mentioned  in  the  opinion  was  attached  to  and 
referred  to  in  the  complaint  as  ^'Exhibit  A."    The  only 
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averment  in  the  complaint  of  an  agreement  to  pay  in  gold 
^*®^  coin  was  the  following:  ** Plaintiffs  {tUege  that  all  the 
transactions  herein  specified  were  in  and  for  United  States 
gold  coin,  and  that  the  moneys  advanced  as  aforesaid  were 
all  in  said  gold  coin." 

J.  H.  Jones  &  Co.  had  assigned  the  demand  sued  on  to 
the  plaintiffs.  The  plaintiffs  recovered  judgment  for  one 
thousand  one  hundred  and  eighty-six  dollars  in  gold  coin, 
and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Tally  B.  Wise,  for  Appellant. 

It  is  not  alleged  what  the  rules  of  the  Board  of  Brokers 
wei^e.  Now,  how  can  the  Court  say  that  the  defendant  is 
responsible  under  the  rules  of  the  Board,  or  that  the  Presi- 
dent had  the  right  to  sell,  without  the  rules  pertinent  to  the 
issue  are  set  out  or  declared  upon. 

The  judgment  is  wrong  upon  the  complaint,  because  it  is 
not  alleged  that  defendant  agreed,  either  verbally  or  in  writ- 
ing, to  pay  in  gold  coin. 

D.  Friedenrich  and  E,  TV.  McOraw,  for  Kespondents. 

Appellant's  objections  are  rather  that  the  complaint  is 
ambiguous  and  uncertain  than  that  it  is  insufBcieut,  and 
that  objection,  even  if  valid,  was  waived  by  a  failure  to  de- 
mur; Practice  Act,  345. 

We  submit  that  the  allegation  in  the  complaint  of  the 
agreement  and  understanding  to  pay  in  gold  coin  is  sufficient, 
at  least  after  verdict . 

The  Court  will  intend  aft^r  verdict  in  support  of  it  that 
facts  imperfectly  alleged  have  been  fully  proved:  Barron  v. 
Frinlc,  30  Cal.  486. 

(«ii)    j3y  tij,3  Court,  Khodes,  J. : 

It  is  alleged  in  the  complaint  that  the  defendant  employed 
J.  H.  Jones  &  Co.,  stock  brokers,  to  purchase  and  hold  for 
him  certain  mining  stock  **on  thirty  days  time,  and  at  the 
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expiration  of  said  time  to  sell  the  same  for  cash,  and  again 
to  purchase  the  Qame  on  thirty  days  time,  and  so  to  continue 
the  purchase  and  sale  of  said  stock,  under  and  subject  to 
the  rules  of  the  Board  of  Brokers,  in  San  Francisco,  until 
the  further  directions  of  the  defendant."  The  complaint 
then  states  that,  in  pursuance  of  such  agreement,  J.  H.  Jones 
fk  Co.  purchased  and  sold  stock  on  account  of  the  defendant 
up  to  the  20th  of  July,  1869,  when  a  balance  was  struck, 
and  there  was  found  to  be  due  from  the  defendant  to  J.  H. 
Jones  &  Co.,  the  sum  of  seventy-nine  dollars  and  forty  cents; 
and  that  thereafter,  in  pursuance  of  said  contract,  J.  H.  Jones 
&  Co.  continued  to  purchase  and  sell  stock  for  and  on  ac- 
count of  the  defendant,  and  advanced  money  on  his  account, 
as  shown  in  an  exhibit  annexed  to  the  complaint.  It  further 
states,  that  on  the  23d  of  September,  1869,  J.  H.  Jones  & 
Co.  become  insolvent,  and  on  that  day  all  the  stock  held  by 
them  for  and  on  account  of  the  defendant  was  sold  by  the 
President  of  the  Board  of  Brokers,  under  the  rules  of  the 
said  Board,  as  set  forth  in  the  said  Exhibit.  It  is  also  al- 
leged that  in  purchasing  the  stock,  J.  H.  Jones  &  Co.  ad- 
vanced certain  sums  of  money,  and  that  in  the  performance 
of  the  contract,  certain  commissions  became  due  to  them 
from  the  defendant. 

There  is  attached  to  the  complaint  an  account  which  pur- 
ports to  be  an  account  of  the  transactions  between  J.  H. 
Jones  &  Co.,  the  brokers,  and  the  defendant.  The  defend- 
ant now  presents  the  objection  that  the  account  is  unintel- 
ligible. It  is  said  to  be  in  the  usual  form  of  broker's  ac- 
counts; and,  although  it  may  be  unintelligible  to  one  who 
is  not  familiar  with  that  business,  yet  as  the  defendant  did 
<*^^  not  demur  on  that  ground,  the  objection  must  be  over- 
ruled. From  this  account,  as  explained  by  the  evidence,  it 
appears  that  after  several  sales  and  purchases  of  stock  by 
the  brokers  for.  the  defendants,  the  brokers,  on  the  15th  of 
September,  1869,  purchased  for  the  defendants  sixty  shares 
of  "Crown  Point,"  at  thirty  dollars  per-share;  and  on  the 
eighteenth  day  of  the  same  month  one  hundred  and  twenty 
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shares  of  ''Exchequer"  at  ten  dollars  per  share;  and  that  on 
the  twenty-third  of  the  same  month  the  *' Crown  Point"  was 
sold  at  fifteen  dollars  and  seventy-five  cents  per  share,  and 
the  ''Exchequer"  at  four  dollars  per  share.  It  is  alleged  in 
the  complaint  that  the  sale  was  made,  because  the  brokers 
became  financially  embarrassed  and  failed  to  meet  their 
commercial  engagement.  It  appears  from  the  plaintiff's  evi« 
dence,  that  the  sale  was  made  for  the  reason  that  the  de* 
fendant,  after  being  notified,  failed  to  make  a  deposit  "to 
cover  the  margins."  It  is  apparent  that  it  was  not  made  in 
accordance  with  the  terms  of  the  agreement,  as  stated  in  the 
complaint;  and  it  is  also  apparent  that  the  plaintiffs  rely 
upon  the  sale  as  having  been  made  in  conformity  with  the 
terms  of  the  contract,  because  made  in  accordance  with  the 
rules  of  the  Board  of  Brokers.  It  is  alleged  in  the  com- 
plaint, as  already  mentioned,  that  the  purchases  and  sales 
were  to  be  made  under  and  subject  to  those  rules.  The 
Court,  however,  will  not  take  judicial  cognizance  of  those 
rules,  unless  they  are  rules  or  usages  of  trade  and  commerce, 
which  would  be  recognized  without  their  adoption  by  any 
particular  Board  or  association;  and  the  party  who  relics 
upon  them  must  plead  them.  When  a  contract  is  entered 
into  with  reference  to  rules  of  that  character,  they  become, 
in  effect,  special  terms  of  the  contract,  and  they  must  be 
averred  by  the  party  who  claims  that  he  has  performed  the 
contract  on  his  part  in  accordance  with  such  rules,  or  that 
the  other  party  has  failed  to  comply  therewith. 

The  plaii)  tiffs  rely  upon  a  rule  of  the  Board  of  Brokers,  which 
^*^>  they  offer  in  evidence,  to  the  effect  that  when  stocks 
have  been  purchased  on  time,  the  broker  **  may  call  on  his 
principal  for  an  additional  deposit  of  twenty  per  cent,  on  the 
amount  remaining  due,  when  the  stock  declines  to  five  per 
cent,  of  the  margin :"  and  that  if  the  principal  do  not  pay 
the  additional  deposit  on  the  day  of  notice,  the  stock  may 
be  sold  for  his  account  by  the  President  of  the  Board  at  the 
next  regular  meeting  thereof;  and  they  claim  that  this  rule 
is  applicable  to,  and  governs  the  contract.     But  there  is  no 
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averment  in  the  complaint  pointing  to  the  rule,  or  showing 
that  the  contract  was  made  with  reference  to  it.  In  the  ab- 
sence of  such  an  averment,  the  Court  could  not  say  that  a 
sale  made  because  of  a  failure  of  the  defendant  to  pay  the 
additional  deposit,  and  made  by  the  President  of  the  Board, 
and  before  the  expiration  of  thirty  days  after  the  purchase 
of  the  stock,  was  made  in  accordance  with  the  terms  of  the 
contract. 

It  does  not  appear  that  there  was  an  agreement  in  writing 
for  the  payment  of  interest  at  the  rate  of  one  and  one  quar- 
ter per  cent,  per  month.  A  party  cannot  recover  interest  at 
a  conventional  rate  unless  there  be  an  agreement  in  writing 
fixing  the  rate. 

It  is  not  averred  in  the  complaint  that  the  defendant  con- 
tracted in  writing  to  pay  in  a  specified  kind  of  money,  nor 
that  it  was  so  understood  and  agreed  by  the  respective  par- 
ties, and  therefore  the  plaintiffs  are  not  entitled  to  a  re- 
covery in  gold  coin. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  2,776.] 

OWEN  McMAHON,  P.  M.  BROOKS,  and  FRANK  E. 

<»i4)  PIERCE,  Township  Trustees  op  San  Bruno  Town- 
ship, County  of  San  Mateo,  v.  THE  BOARD  OP 
SUPERVISORS  OF  SAN  MATEO  COUNTY. 

Writ  of  Mandate  to  Compel  the  Issuance  of  Bonds. — If  a  statute  al- 
lows the  Trustees  of  a  township,  when  they  deem  it  expedient  to  expend 
more  money  than  may  be  done  under  the  road  laws,  in  the  improvement 
of  any  highway,  or  the  purchase  of  any  toll  road,  to  submit  to  the  voters 
of  the  township  the  question  of  the  issuance  of  bonds  by  the  Supervisors, 
by  a  proclamation  which  shall  state  the  specific  object  for  which  the 
money  is  to  be  expended,  and  if  the  Trustees  submit  the  question  by  a 
proclamation  which  does  not  specify  the  particular  road  to  be  improved, 
or  the  particular  toll  road  to  be  purchased,  a  writ  of  mandate  will  not  be 
issued  to  compel  the  Supervisors  to  issue  the  bonds. 
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Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  Sau  Francisco. 

The  Court  below  directed  the  writ  to  issue,  and  the  de- 
fendants appealed. 

The  other  facts  are  stated  in  the  opinion. 

Edward  F.  Head  and  Andrew  Tague,  for  Appellants. 

The  proposition  submitted  to  the  electors  was  deficient. 
It  was  in  this  form:  "To  raise  thirty  thousand  dollars,  to  be 
expended  for  the  purpose  of  constructing  and  improving 
highways  in  said  township;  for  building  bridges,  macadamiz- 
ing and  improving  the  old  county  road  in  said  township,  and 
also  to  macadamize  and  improve  a  portion  of  the  new  San 
Pedro  public  road  in  said  township." 

We  submit  that  this  is  not  a  **  statement  of  the  specific 
object  for  which  the  money  is  to  be  expended,  and  the 
amount  required  therefor."  That  it  amounts  only  to  raising 
money  for  general  road  purposes.  Even  if  the  subsequent 
specifications  were  intended  to  limit  the  general  language 
first  used,  still  no  voter  could  tell  how  much  of  the  thirty 
^^*^  thousand  dollars  was  to  be  expended  for  either  of  the 
objects  specified. 

W,  H,  Patterson,  for  Bespondents.  * 

By  the  Court,  Crockett,  J. : 

This  is  an  application  by  the  Board  of  Trustees  of  the 
Fii'st  or  San  Bruno  Township  of  San  Mateo  County,  for  a 
writ  of  mandate  to  compel  the  Board  of  Supervisors  of  said 
county  to  issue  bonds  for  the  improvement  of  roads  and 
highways  in  said  township,  under  the  provisions  of  the  '*Act 
to  provide  funds  for  the  construction  and  improvement  of 
highways  in  the  County  of  San  Mateo,"  approved  April  4th, 
1870:  Stats.  18C9-70,  p.  730.  The  first  section  of  the  Act 
provides  that  whenever  the  Board  of  Township  Trustees 
of  any  township  of  the  County  of  San  Mateo  shall  deem  it 
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necessary  or  expedient  to  expend  more  money  than  may  be 
done  under  the  present  road  laws  of  said  county,  in  the  open- 
ing, construction  or  improvement  of  any  public  highway 
in  such  township,  or  in  the  purchase  of  any  toll  road  therein 
for  the  purpose  of  making  the  same  a  public  highway, 
it  shall  be  lawful  for  said  Board  of  Trustees,  by  public 
proclamation,  printed  in  handbill  form,  and  posted  in  at 
least  six  public  places  in  the  township,  and  generally  dis- 
tributed, to  state  the  specific  object  for  which  the  money  is 
to  be  expended,  and  the  amount  required  therefor,  and  to 
call  an  election,  etc.  The  statute  then  prescribes  the 
method  of  holding  the  election,  the  qualifications  of  voters, 
etc.,  and  provides  that  if  a  majority  of  the  votes  cast  bo 
in  favor  of  the  proposition,  the  Supervisors  shall  issue  the 
bonds;  the  principal  and  interest  for  the  .redemption  of 
which  shall  be  raised  by  a  special  tax  on  the  taxable  prop- 
erty of  the  township.  The  petition  for  the  writ  states  that 
the  **  Board  of  Trustees,  deeming  it  necessary  and  expedient 
<®*®>  to  spend  more  money  in  the  construction  and  improve- 
ment of  roads  and  highways  in  said  township  than  can  be 
done  under  .tho  provisions  of  the  road  laws  of  said  county," 
ordered  an  election,  specifying  the  time  and  place,  **at  which 
election  thero  should  bo  submitted  to  the  qualified  electors 
of  said  township,  the  proposition  to  raise  thirty  thousand 
dollars  for  tho  purpose  of  constructing  and  improving  high- 
ways in  said  township,  for  building  bridges,  macadamizing 
and  improving  the  old  county  road  in  said  township,  and 
also  to  macadamizo  and  improve  a  portion  of  the  new  San 
Pedro  public  road  in  said  township."  Tho  petition  then 
alleges  that  tho  election  was  held,  at  which  a  majority  of 
the  votes  cast  were  in  favor  of  the  proposition;  but  tho 
Board  of  Supervisors,  neverlheless,refu8es  to  issue  the  bonds.  , 
The  answer  to  the  petition  raises  no  issue  of  fact;  bat  is 
practically  a  demurrer  to  it.  The  District  Court  ordered  a 
peremptory  writ  to  issue,  and  tho  Supervisors  appeal. 

The  principal  question  in  the  case  is,  whether  the  procla- 
mation  issued  by   the  Board  of  Trustees  specified    ''tho 
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specifio  object  for  which  the  money  is  to  be  expended,"  in 
the  sense  in  which  that  phrase  is  emplojed  in  the  statute. 
The  Trustees  are  only  authorized  to  act  when  they  "shall 
deem  it  necessary  or  expedient  to  expend  more  money  than 
may  be  done  under  the  present  road  laws  of  said  county  in 
the  opening,  construction,  or  improvement  of  any  public 
highway  in  such  township,"  or  in  the  purchase  of  any  toll 
road  therein.  This  would  seem  to  imply  that  it  must  be 
particular  specifio  roads  or  highways  which  they  deemed  it 
.expedient  to  open,  construct,  or  improve,  or  a  specific  toll 
road  which  they  proposed  to  purchase;  and  they  are  required 
to  state  in  the  proclamation  ''the  specific  object  for  which 
the  money  is  to  be  expended. ''  But  the  petition  states  that 
the  proposition  submitted  to  the  electors  was  to  raise  thirty 
thousand  dollars  "for  the  purpose  of  constructiug  and  im- 
proving highways  in  said  township,  for  building  bridges," 
^^"^  and  improving  two  roads  which  are  named  and  speci- 
fied. Under  this  proclamation,  the  money,  whenraised,  might 
have  been  expended  in  the  construction  and  improvement 
of  any  highways,  or  the  building  of  any  bridges  in  the  town- 
ship, at  the  discretion  of  the  Trustees.  If  such  a  procla- 
mation was  a  compliance  with  the  statute,  it  would  have  been 
equally  so  if  it  had  omitted  to  mention  any  particular  road 
or  highway,  and  had  specified  only  that  the  money  was  to 
be  expended  in  the  improvement  of  highways  and  the  build- 
ing of  bridges  generally  in  the  township.  The  voters  would 
have  had  no  information  as  to  what  particular  highways  or 
bridges  it  was  proposed  to  improve  or  build.  But  the  statute 
contemplates  that  before  being  called  upon  to  vote,  the  elect- 
ors shidl  be  informed  by  the  proclamation  of  "  the  specific 
object,''  as  contradistinguished  from  the  general  purposes, 
for  which  the  money  is  to  be  expended.  It  was  not  intended 
that  the  taxpayers  of  the  township  should  be  burdened  with 
a  heavy  debt,  until  they  had  first  had  an  opportunity  to  ex- 
ercise their  judgment  as  to  the  expediency  of  the  particular 
improvements  which  were  contemplated.  They  must  be 
informed  in  advance  of  '* the  specific  object"  for  which  the 
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money  is  to  bo  raised;  and  not  generally  that  it  is  to  build 
bridges  and  improve  highways  iu  the  township. 

Judgment  and  order  allowing  writ  reversed,  and  cause 
remanded. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No,  3,993.] 

<««>    A.  J.  STONE  AND  JAMES  B.  STONE  v.  PELEG 
BUMPUS  AND  E.  D.  BDMPUS. 

Working  Mining  Claim. — It  is  not  the  province  of  d  Court  to  question  the 
jud^^ent  of  tho  owner  of  a  mining  chiim  as  to  the  manner  in  which  he 
shell  work  tho  claim,  so  that  the  working  does  not  interfere  with  prior 
rights  acquired  by  others. 

Right  of  Oldest  Locator  in  Working  Mining  Clauis.— The  owner  of  a 
mining  claim  comprising  the  bed  of  a  canon  may  erect  dams  across  the 
bed  of  the  cafion,  for  the  purpose  of  enabling  him  to  work  the  same,  even 
if  thereby  mining  claims  on  the  banks  of  tho  cafion  belonging  to  others 
are  flooded,  provided  tlib  claim  in  tho  bed  of  the  cation  is  the  oldest  loca- 
tion, and  in  such  case,  the  injury  sustained  by  the  owner  of  the  bank 
claim  is  damnum  absque  injuria. 

Idem. — In  such  case,  a  declaration  of  the  owner  of  the  caiion  claim,  before 
building  tho  dam,  that  ho  will  put  in  a  dam  that  will  flood  tho  claim  on 
tho  bank  of  the  canon,  is  consistent  with  the  utility  or  necessity  of  the 
dam  in  working  the  caiiou. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, County  of  Placer. 

Indian  Canon  is  in  the  gold-bearing  region  of  the  Sierra 
Nevada  Mountains,  in  Placer  County,  having  its  source  at 
an  altitude  of  about  forty-five  hundred  feet  above  the  level 
of  tho  sea.  It  is  several  miles  in  length,  and  at  the  place 
where  the  claims  in  dispute  are  located  is  about  one  thou- 
sand feet  iu  depth.  The  bed  of  the  canon  contains  gold- 
bearing  earth;  and  on  the  summit  of  the  mountains,  on 
either  side  of  the  canon,  are  gold  placer  claims,  which  are 
worked  by  washing  the  earth  through  flumes,  in  which  the 
gold  is  collected,  into  the  bed  of  the  canon.     This  earth, 
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when  it  reaches  the  bed  of  the  canon  still  contains  gold, 
bat  ceases  to  be  the  property  of  the  owner  of  the  claim 
above.  Several  parties  had,  prior  to  1850,  located  the  bed 
of  the  canon  for  a  distance  of  more  than  three  thousand 
feet,  for  tlie  purpose  of  laying  a  flume  in  its  bed,  in  which 
to  work  the  gold-bearing  earth  which  was  washed  from  the 
(•19)  mountains  above.  Defendant  Bumpus  had  acquired 
by  purchase  the  rights  of  these  parties.  On  the  banks  of  the 
canon  were  bars,  which  also  contained  gold;  and  on  the 
10th  day  of  September,  1866,  the  plaintiffs  located  one  of 
these  bars,  on  the  side  of  Bumpus'  claims  for  the  purpose 
of  working  it  as  a  mining  claim.  They  immediately  ex- 
cavated a  ditch,  about  three  fourths  of  a  mile  in  length  from 
their  claim,  up  the  side  of  the  mountain  to  a  ravine,  for  the 
purpose  of  obtaining  water  to  work  the  same.  The  plaint- 
iffs' claim  could  be  worked  in  no  other  way  than  by  wash- 
ing the  earth  down  the  bed  of  the  canon.  The  plaintiffs 
had  done  considerable  work  on  their  claim  when,  in 
February,  1807,  the  defendant  Bumpus  constructed  a  dam 
on  his  canon  claim  across  the  bed  of  the  canon,  at  a  place 
about  seven  hundred  feet  below  the  plaintiffs'  claim;  and 
thereby  caused  the  water  to  flood  the  plaintiffs'  claim,  so 
that  it  could  not  be  worked.  The  canon  contained  a  large 
amount  of  tailings  which  had  covered  up  one  flume,  and 
Bumpus  claimed  that  he  could  network  the  same  without 
constructing  a  dam  which  would  stop  the  flow  of  the  tail- 
ings until  ho  could  wash  away  the  tailings  below  the  dam, 
and  lay  a  flume  on  the  bed-rock,  aud  then  construct  another 
dam  higher  up,  and  go  through  with  the  same  i)rocess. 
This  action  was  brought  to  abate  the  dam  as  a  nuisance. 
On  the  trial,  the  plaintiff,  A.  J.  Stone,  testified  as  follows: 

"December  10th,  1866,  first  saw  Bumpus.  He  came  to 
our  cabin  and  asked  us,  who  is  working  on  that  bar  ?  We 
said  we  were.  He  said,  did  you  not  know  that  canon  has 
been  bought  and  sold  a  dozen  times,  and  that  I  own  it?  He 
said  he  should  sue  us.     He  then  said  he  would  not. sue,  but 
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would  put  in  a  dam  and  make  U3  sue.  Shortly  after  he  came 
down  again  and  said,  what  are  you  going  to  do  about  that 
claim  down  there  ?  I  said,  going  to  work  it.  He  said  he 
would  drive  us  off,  and  we  should  never  work  it.  He  said 
(sao)  jQ^  shall  never  make  a  dollar  out  of  it.  We  said,  will 
you  pay  us  for  the  work  we  have  done?  He  said  no;  I  did 
not  hire  you,  and  will  not  pay  you.  He  said  he  would  put 
in  a  dam  that  would  flood  us  six  feet  deep  with  tailings.  He 
said  he  thought  Wilson  had  forbid  us  before.  Wilson  owned 
with  Bumpus  in  the  canon.  About  the  tenth  of  March  he 
commenced  putting  in  a  dam  across  the  canon  seven  hundred 
and  fifty  feet  below  our  claim.  He  felled  trees  across  and 
made  a  dam  seven  feet  high.  It  flooded  the  tailiugs  back 
three  feet  deep  on  our  claim.  Could  have  worked  our  claim 
but  for  the  dam.  There  was  no  natural  outlet  for  our 
claim  but  the  bed  of  the  canon.  We  could  do  no  more 
work,  and  had  to  leave.  There  was  an  old  flume  below  the 
dam  in  the  canon,  but  none  opposite  our  claim." 

On  cross-examination,  Stone  said :  '  *  Knew  when  we  located 
our  claims  that  Bumpus  owned  the  bed  of  the  canon.  Had 
known  it  for  several  years.  His  canon  claim  extended  from 
above  our  claims,  down  tlie  bed  of  the  canon  below  where 
he  built  the  dam.  We  never  owned  or  claimed  to  own  any 
of  tlie  bed  of  the  canon." 

The  defendant  moved  for  a  nonsuit,  because  "  the  evidence 
showed  that  when  plaintiffs'  claims  were  located  the  defend- 
ant owned,  and  had  owned  and  possessed  Indian  Canon,  and 
that  plaintiffs  had  never  acquired  the  right  to  use  the  bed  of 
the  canon  to  work  their  claims." 

The  other  facts  are  stated  in  the  opinion. 

Jo  HamiUon,  for  Appellants. 
C.  A.  Tattle,  for  Respondents. 

By  the  Court,  Niles,  J. : 

This  case  was  once  before  this  Court  upon  appeal,  and  is 
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reported  in  40  Cal.  428,  and  the  judgment  in  favor  of  the 
plaintiff  was  then  reversed  and  a  new  trial  granted.  Upon 
<***^  tho  second  trial  a  judgment  of  nonsuit  was  rendered 
against  the  plaintiff,  and  from  this  judgment  and  the  order 
overruling  plaintiffs*  motion  for  a  new  trial  this  appeal  is 
taken. 

In  the  former  opinion  (which  is  now  the  law  of  this  case) 
it  was  said,  that  "to  enable  the  plaintiffs  to  recover,  it 
should  have  appeared  at  the  trial :  First,  that  the  plaintiffs 
owned  the  ground  claimed  by  them;  second,  that  the  dam 
prevented  them  from  working  it  to  advantage;  third,  alter- 
natively, that  the  defendants  had  no  title  to  the  bed  of  the 
canon,  or  if  they  had,  that  their  right  was  acquired  subse- 
quent to  that  of  the  plaintiffs,  or  if  prior,  that  tho  dam  was 
not  needed  to  enable  the  defendants  to  work  to  advantage.'' 

There  is  no  variance  between  the  facts  presented  upon  tho 
former  and  iho  present  appeal,  material  to  the  decision  of 
the  case.  As  then,  the  plaintiff's  ownership  of  the  mining 
ground  claimed  by  them,  and  that  the  dam  erected  by  tho 
defendant  prevented  the  advantageous  working  of  plaintiffs' 
ground,  must  be  conceded.  The  title  of  the  defendants  to 
the  bed  of  the  caiion,  and  that  the  right  of  the  defendant 
was  prior  to  that  of  the  plaintiffs,  was  admitted  by  tho  testi- 
mony of  the  plaintiff  Stone,  and  was  not  contradicted  by  any 
other  testimony.  There  was  no  testimony  tending  to  show 
that  tho  dam  was  not  beneficial  to  defendant,  or  requisite  to 
the  advantageous  workings  of  his  claims.  The  declaration 
of  the  defendant  prior  to  the  construction  of  the  dam,  that 
he  would  put  in  a  dam  that  would  flood  the  plaintiff's  claims, 
is  entirely  consistent  with  the  necessity  or  utility  of  tho 
structure  in  the  working  of  the  canon.  His  subsequent  tes- 
timony beforo  the  Justice  of  the  Peace,  that  he  had  put  in 
the  dam  to  flood  out  the  plaintiffs,  was  qualified  by  the  addi- 
tional declaration  that  it  was  constructed  for  the  further  pur- 
pose of  working  tho  canon.  It  is  not  within  the  province  of 
a  Court  to  question  the  judgment  of  a  property  owner  in  the 
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legitimate  use  of  bis  property,  or  to  determine  whether  one 
mode  of  use  would  be  more  beueficial  than  another. 
^**^^  It  was  clearly  shown  that  the  construction  of  dams  by 
the  owners  of  canon  claims  for  the  purpose  of  working  them, 
was  authorized  by  local  customs.  This  right  being  conceded 
the  damage  that  might  bo  occasioned  by  such  structure  to  a 
subsequent  locator  would  bo  damnum  absque  injuria. 
Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,635.] 

THOMAS  D.   HARP  v.  MAHALA  P.  CALAHAN,   Ad- 

MINISTRATRIX  WITH   THE  WiLL   ANNEXED,    OP   THE   ESTATE 

OF  S.  W.  Calahan,  Deceased  et  ai^. 

Mortgage  Claim  must  be  Presented  for  Allowance.  —  A  mortgage 
debt,  which  is  a  lien  on  property,  the  title  to  which  is  in  tho  estate,  or  in 
which  the  estate  has  a  residuary  interest  which  constitutes  a  fund  for  the 
payment  of  debts,  and  is  or  may  be  subject  to  distribution,  must  bo  x)rc- 
sented  to  tlio  executor  or  administrator,  and  Probato  Judgo,  for  allowanco 
within  tho  time  required  by  the  Probato  Act,  or  it  cannot  bo  enforced  in 
equity,  even  if  no  claim  is  made  against  tho  estate  for  a  deficiency. 

Presenting  Mortgage  Claim  Against  Estate.  —  Tho  cases  heretofore 
decided  by  the  Supremo  Court,  in  relation  to  tho  presentation  of  a  mort- 
gage claim  for  allowance  by  tho  administrator  or  executor  (except  PUte  v. 
Shipley  y  ante  J  p.  154),  refer  to  mortgages  which  were  a  lien  on  property 
which  did  not  belong  to  the  assets  of  the  estate. 

A  Mortgage. — A  mortgage  does  not  convey  the  title  to  the  property  mort- 
gaged, but  only  creates  a  lien  on  the  property. 

Complaint  in  Action  to  Enforce  Mortgage. — A  complaint^  in  an  ac- 
tion against  an  admmistrator,  to  enforce  the  lien  of  a  mortgage,  need  not 
aver  that  notice  to  creditors  has  been  published,  but  must  aver  tho  pre- 
sentation of  the  mortp(ago  claim  for  allowanco. 

Wipe's  Interest  in  CoMMUNmr  Property. — The  wife's  interest  in  com- 
munity property  is  subject  to  tho  payment  of  the  debts  of  the  estate,  and 
is  an  asset  for  that  purpose  in  the  hands  of  tho  administrator. 

Waiver  of  Presentation  of  Claim. — An  administrator  cannot  waive  tho 
necessity  of  presenting  a  claim  for  allowance. 
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Co3fPLAiNT  IN  Action  to  Enforce  Mortgage. — An  allegation  in  a  com- 
C**3)     plaint,  in  an  action  brought  against  an  administrator  to  enforce  a  mort^ 
gago  given  by  tho  intestate,  that  the  administrator  waived  the  presenta- 
tion of  the  mortgage  claim  for  allowance,  is  irrelevant. 

Appeal  from  tbe  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  Stanislaus. 

Tho  defendant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  and 
at  tho  same  time  moved  the  Court  to  strike  from  the  com- 
plaint, as  irrelevant  and  immaterial,  the  following  allegations : 

''YII.  That  at  the  said  several  times  after  the  said 
Calahan  so  becoming  indebted,  and  executing  and  deliv- 
ering the  said  notes  and  mortgages  to  the  said  x)laintiff,  the 
said  Calahan  was,  and  for  a  long  time  prior  thereto  had 
been  married,  and  that  tho  name  of  his  then  wife  (and  now 
surviving  widow),  was  and  is  Mahahx  P.  Calahan;  that  the 
laud  in  said  several  mortgages  described  was  acquired  by 
the  said  S.  W.  Calahan,  by  purchase  from  one  James  A. 
Brown,  prior  to  said  several  mortgages,  and  during  tho 
marriage  of  the  said  S.  W.  Calahan  and  MahalaP.  Calahan ; 
and  that  the  said  mortgaged  premises  were  tlje  common 
property  of  tho  said  S.  W.  and  Mahala  P.  Calahan  at  the 
several  times  aforesaid  of  executing  the  said  mortgages,  and 
sinco  the  death  of  the  said  S.  W.  Calahan  (as  hereinafter 
stated),  community  estate  of  the  said  Mahala  P.,  and  her 
said  deceased  husband. 

**  VIII.  That  at  the  said  several  times  of  executing  said 
mortgages,  and  at  the  time  of  the  death  of  the  said  S.  W. 
Calahan,  he  was  the  owner  of  an  inceptive  homestead  estate, 
entered  under  the  Act  of  Congress  entitled,  "An  Act  to 
secure  homesteads  to  actual  settlers  on  the  public  domain," 
approved  May  20th,  1862,  in  and  to  a  tract  of  land  (adjoin- 
ing tho  said  mortgaged  premises),  containing  one  hundred 
and  sixty  acres,  which  said  homestead  entry  or  estate  was 
(894)     j^jg(j  made  and  acquired  by  the  said  S.  W.  Calahan, 
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after  and  daring  bis  marriage  with  tlie  said  Mahala;  and  that 
the  said  S.  W.  and  Mahala  had  their  dwelling,  resided  and 
made  their  home  ou  said  last  described  tract  of  land,  and 
the  same  was  and  is  community  property  of  them,  the  said 
S.  W.  and  Mahala." 

The  complaint  then  averred  that  ou  the  7th  day  of 
January,  1871,  S.  W.  Calahan,  the  deceased,  made  a  will, 
**  whereby,  after  directing  that  all  his  just  debts  shall  be 
paid  out  of  his  estate  by  his  executor,  the  said  testator 
devises  to  the  said  Mahala  P.  Calahan  all  of  the  said  real 
estate,  including  the  said  homestead  tract  and  the  said 
mortgaged  tract,  to  have  and  to  hold  the  same  to  her  during 
her  lifc>time;  and  on  and  after  her  death  the  said  laud  is 
devised  to  his  three  youngest  children,  namely:  Stephen 
Calahan,  Mary  J.  Calahan,  and  James  L.  Calahan,  to  be 
equally  divided  among  them." 

**  XI.  That  the  said  Mahala  P.  Calahan,  his  wife,  and  the 
said  Stephen  Calahan,  Mary  J.  Calahan,  and  James  L.  Cala- 
han, his  children,  devisees  of  the  said  real  estate,  survived 
the  said  deceased;  and  after  the  death  of  the  said  testator,  the 
said  Stephen  died,  he  then  being  a  minor,  intestate,  and 
without  issue;  and  that  the  heirs  at  law  of  the  said  Stephen 
are  the  said  Mahala,  his  mother,  and  the  said  minors  Mary 
J.  and  James  L.,  and  an  adult  sister,  Martha  Ann  Boss,  wife 
of  Henry  Ross,  and  an  adult  brother,  Andrew  J.  Calahan. 

"  XIII.  That  the  debts  of  the  said  testator,  exclusive  of 
the  said  debts  due  to  the  plaintiff,  are  or  may  be  fully  paid 
out  of  tho  personal  j)roperty,  the  same  being  common  prop- 
erty, left  at  the  death  of  the  said  testator,  and  that  said  debts 
were  contracted  during  the  said  community. 

"And  that  plaintiff  is  entitled  to  enforce  said  liens  for 
payment  of  said  respective  debts. 

"That  the  said  debts  to  plaintiff,  and  the  mortgages  to 
secure  the  same,  were  contracted  and  given  by  the  said  de- 
<*•*>  ceased  for  the  use  and  benefit  of  the  said  S.  W.  Calahan 
and  Mahala  P.  Calahan,  as  husband  and  wife,  by  and  with 
the  knowledge  and  consent  of  the  said  Mahala;  and  that  said 
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Mabala,  ever  since  the  death  of  her  said  husband,  has  well 
known  of  the  existence  of  the  said  debts,  and  that  no  part 
thereof  had  been  paid;  and  that  there  existed  no  offsets  to 
said  debts  at  the  time  of  said  S.  W.  Calahan's  death,  and 
that  no  payments  have  been  made  npon,  and  no  offsets  have 
accrued  against  said  debts  since  his  said  death. 

**Bat  plaintiff  avers  that  either  in  the  month  of  Septem- 
ber or  October,  1871,  he,  the  said  plaintiff,  demanded  of  the 
said  Mahala  payment  of  the  said  mortgage  debts,  and  then 
and  there  exhibited  and  read  to  the  said  Mahala  the  said 
several  notes  and  mortgages,  and  informed  the  said  Mahala 
that  he  was  about  to  bring  suit  for  the  foreclosure  of  the 
said  mortgages,  and  for  the  sale  of  said  mortgaged  premises 
to  satisfy  said  debts. 

''That  said  Mahala  then  and  there  represented  to  said 
plaintiff  that  if  she  was  compelled  at  that  time  to  make 
payment  of  the  said  debts,  or  even  the  interest  then  accrued 
thereon,  she  would  be  disabled  from  putting  in  a  crop  of 
grain;  and  it  was  therefore  agreed  by  and  between  said 
plaintiff  and  the  said  Mahala,  that  he,  the  said  plaintiff, 
should  forbear  to  present  his  said  claim  for  payment  from 
and  out  of  the  estate  of  said  deceased,  and  to  bring  suit  for 
foreclosure,  as  aforesaid;  and  that  she,  the  said  Mahala, 
would  pay  off  the  said  debt,  entire,  the  year  next  ensuing; 
and  that,  in  the  event  of  a  failure  on  her  part  to  make  such 
payment,  she  would  obtain  from  the  said  Probate  Court  an 
order  for  the  sale  of  said  mortgaged  premises,  and  with  the 
proceeds  of  the  sale  satisfy  said  mortgages.  And  plaintiff 
avei's  that  by  reason  of  said  agreement,  he,  the  said  plaintiff, 
did  not  present  his  claims,  nor  bring  suit  thereon,  and  has 
(«»)  awaited  payment  according  to  said  agreement,  but  that 
payment  has  not  been  made  of  the  said  debts,  or  any  part 
thereof,  nor  said  order  of  sale  obtained;  but,  on  the  con- 
trary, as  plaintiff  is  informed  and  believes,  the  said  Mahala 
pretending  that  said  debts  or  claims  are  barred  by  law  for 
non-presentation  of  the  same  to  her  as  said  administratrix, 
now  refuses  to  recognize  said  notes  and  mortgages  as  exist- 
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ing  debts  or  liens  against  the  said  mortgaged  promises,  or 
to  pay  or  satisfy  the  same." 

The  Court  sustained  the  motion  to  strike  out.  Mahala  T. 
Calahan  was  not  only  made  a  defendant  as  administratrix, 
but  \yas  also  made  a  personal  defendant. 

The  other  facts  are  stated  in  the  opinion. 

J.  B.  Hall,  for  Appellant,  argued  that  the  former  decisions 
in  this  State,  holding  that  a  mortgage  was  not  a  conveyance 
of  the  title,  ought  to  be  modified,  and  proceeded  thus : 

The  consequences  of  the  construction  claimed  by  respond- 
ents for  sections  one  hundred  and  thirty  and  one  hundred 
and  thirty-six,  would  seem  to  be: 

First — That  the  judgment,  which  is  the  efifect  of  allow- 
ance and  approval,  cuts  off  a  right  of  action  on  the  note,  or 
other  evidence  of  the  debt;  and  as  there  can  be  no  suit  for 
the  debt,  there  could  be  none  on  the  mortgage,  its  inci- 
dent. 

Second — If  the  debt  or  claim  is  rejected,  the  statute  ac- 
tion does  not  enable  the  holder  to  foreclose. 

Third — And  in  the  event  of  the  mortgagor's  transfer  of 
the  laud,  it  bars  the  remedy  against  his  grantee,  unless  the 
mortgagee  has  first  sought  payment  upon  the  personal  lia- 
bility of  the  mortgagor  out  of  his  general  estate. 

Fourth — The  mortgagee  is  either  confined  to  one  remedy, 
or  the  right  of  election  is  taken  away. 

The  requirement  of  section  one  hundred  and  thirty-three 
of  the  Probate  Act,  to  wit:  that  if  the  claim  be  secured  by 
•*^  mortgage,  the  mortgage,  or  a  description  thereof,  shall 
be  attached  thereto,  is  only  designed  to  facilitate  the  intel- 
ligent performance  of  the  executor's  or  administrator's  ad- 
ministration of  the  estate,  by  furnishing  him  with  full  and 
exact  information  respecting  its  condition. 

The  argument  founded  upon  the  words  "valid  claim,"  in 
section  one  hundred  and  thirty-six  of  the  Probate  Act,  in 
the  opinion  of  Mr.  Chief  Justice  Sanderson  in  Ellis  v.  Pol- 
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hemusy  27  Cal.  350,  is  effectuallj  done  away  in  the  separate 
opinion  of  Mr.  Justice  Bhodes  in  tbe  same  case. 

The  distinction  between  the  claim  against  the  estate  and 
a  lien  on  the  land  by  mortgage,  is  pointedly  recognized  in 
this  same  section  in  its  provisions  to  the  effect  that  ''no  lieu 
tigainst  any  estate  shall  be  effected  by  the  Statute  of  Lim- 
itation pending  the  proceedings  for  the  settlement  of  such 
estate." 

A  construction  (of  the  Probate  Act)  which  treats  prop- 
erty incumbered  by  a  mortgage  as  being,  to  the  extent  of 
the  mortgage  debt,  no  part  of  the  general  assets,  and  leav- 
ing the  mortgagee  untrammeled  in  the  enforcement  of  his 
lien,  is  in  harmony  with  the  special  provision  of  the  Act 
authorizing  a  judgment  creditor,  with  the  execution  levied, 
to  proceed  to  a  sale,  accounting  to  the  executor  or  adminis- 
trator for  the  surplus  only:    Probate  Act,  Sec.  141. 

The  foregoing  propositions  tend  to  establish  the  ultimate 
one,  to  wit:  that  a  mortgage  is  not  a**  claim''  within  the 
meaning  of  sections  one  hundred  and  thirty  and  one  hun- 
dred and  thirty-six  of  the  Probate  Act,  and  that  a  suit  to 
foreclose  and  sell  may  be  maintained  thereon  without  pre- 
sentation, as  required  by  those  sections. 

And  the  law  has  been  substantially  settled  this  way  by 
the  principles  recognized  by  this  Court  in  the  following 
analogous  cases:  Lord  v.  Morris,  supra;  Fallon  v.  Bntler, 
supra;  PicJuiudy.  Riequet,  21  Cal.  76;  WUUsy.  Farley,  24  Cal. 
490;  Danav.  Corduan,  24  Cal.  105;  Ellis y,  Polkemus,  supra; 
(*»«>  Christy  v.  Dana,  34  Cal.  552;  Wright  v.  Ross,  36  Cal. 
414;  Sichd  v.  Carillo,  42  Cal.  493;  Scliadt  v.  Heppe,  45  Cal. 
433. 

Schell  &  Sci'ivna^  for  Respondents. 

The  mortgaged  premises  are  as  much  a  part  of  the  estate 
of  the  mortgagor  after  the  execution  of  the  mortgage  as 
before,  the  title,  both  legal  and  equitable,  beiog  still  in  him. 
He  has  the  absolute  dominion  and  control  of  the  mortgaged 
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premises,  aud  may  sell  and  convey  Lis  entire  title  and  estate 
therein  subject  only  to  the  lien  of  the  mortgage :  21  Oal. 
609;  9  Cal.  365,  426;  15  Cal.  287;  16  Cal.  461. 

And  upon  the  death  of  the  mortgagor  the  property  still 
remains  a  part  of  his  estate  and  passes  to  his  legal  represen- 
t^itives,  subject,  first,  to  the  payment  of  all  his  debts;  and 
second,  to  distribution  to  his  heirs  or  persons  entitled:  Ins- 
tate of  Tompkins,  12  Cal.  114. 

Again :  The  mortgages  in  this  case  sought  to  be  foreclosed 
are  mere  incidents  to  the  notes  they  were  given  to  secure, 
and  within  the  same  limitation.  They  can  have  no  validity 
or  determinate  value  separate  and  independent  from  that  of 
the  notes.  In  the  language  of  the  Court  in  Willis  v.  tarley, 
24  Cal,  497:  *'They  follow  the  debt  in  whosoever  hands  it 
may  come  by  transfer  or  assignment,  and  remain  of  subsist- 
ing validity  so  long  as  the  debt  so  remains,  and  becomes 
extinguished  by  the  payment  of  the  debt,  and  barred  by  the 
Statute  of  Limitations  when  the  principle  of  which  it  is  the 
incident  becomes  barred.  Thus,  it  is  to  be  observed  that 
debts  secured  by  mortgage  are  generally  subject  to  the  same 
rules  of  law  applicable  to  those  which  are  not  secured." 

While  it  may  be  considered  well  settled  that  the  holder 
of  a  mortgage  can  maintain  suit  in  equity  to  foreclose  the 
lien  of  the  mortgage  against  the  executor  or  administrator 
of  the  estate  of  a  deceased  person,  where  the  claim  or  in- 
debtedness which  the  mortgage  was  given  to  secure  had  been 
^*®®^  properly  presented  to  the  legal  representatives  of  the 
deceased  for  allowance  before  suit  was  brought,  whether  it 
was  allowed  or  rejected,  we  contend  that  it  is  equally  clear 
that  a  mortgagee  cannot  maintain  his  action  for  a  foreclosure 
of  a  mortgage  lien  upon  the  real  estate  of  a  deceased  person, 
where  the  mortgaged  property  is  a  part  of  the  general  assets 
of  the  estate  in  the  hands  of  the  executor  or  administr(itor, 
without  having  first  presented  his  claim  for  allowance  within 
the  time  and  in  the  manner  required  by  law. 

The  case  of  Schadl  v.  Heppe,  45  Cal.  433,  is  not  inconsist- 
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ent  with  this  view;  on  the  contrary,  the  language  of  the 
Court  seems  fully  to  support  the  same  doctrine. 

By  the  Court,  Crockett,  J. : 

In  his  life-time,  one  S.  W.  Calahan,  now  deceased,  made 
and  delivcnred  to  the  plaintiff  his  two  promissory  notes  and 
mortgages  on  real  estate  to  secure  their  payment.  Subse- 
quently Calahan  died,  and  by  his  last  will  and  testament 
devised  the  land  to  his  widow  and  minor  children.  The  will 
was  duly  probated,  and  letters  of  administration,  with  the 
will  annexed  were  issued  to  the  widow.  This  is  an  action 
against  the  widow  and  other  devisees  to  foreclose  the  mort- 
gage, and  was  commenced  in  August,  1872.  It  appears  on 
the  face  of  the  complaint  that  the  notes  and  mortgages  were 
never  presented  to  the  administratrix  for  allowance  supported 
by  the  affidavit  required  by  the  Probate  Act  in  the  presen- 
tation of  claims  against  the  estates  of  deceased  persons.  But 
it  does  not  appear  whether  a  notice  to  creditors  was  ever 
published  by  the  administratrix  as  required  by  law.  The 
Court  sustained  a  demurrer  to  the  complaint,  on  the  ground 
that  the  failure  to  present  the  claim  for  allowance  was  fatal 
to  the  action;  and  the  plaintiff  declining  to  amend,  a  final 
judgment  was  entered  for  the  defendants,  from  which  the 
plaintiff  appeals. 

(«ao)  it;]jas  never  been  authoritatively  decided  by  this  Court, 
I  believe,  wliether  a  creditor  holding  a  debt  secured  by  a 
mortgage  made  by  a  deceased  person,  whose  estate  still  held 
the  equity  of  redemption  and  the  legal  title  to  the  mortgaged 
premises  must  first  present  his  claim  for  allowance,  as  a 
condition  on  which  he  can  maintain  an  action  to  enforce  his 
mortgage  lien.  It  has,  however,  been  decided  that  if  the 
mortgagor,  after  the  execution  of  the  mortgage,  convey  the 
legal  title  to  a  third  person  and  ceases  to  have  any  interest 
in  the  property,  and  then  dies,  the  mortgage  lieu  may  bo 
enforced  without  the  presentation  of  the  debt  for  allov%ance 
as  a  claim  against  the  estate  of  the  mortgagor:  Christy  v. 
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Danay  34  Cal.  553.  In  another  case,  this  Court  decided  that 
if  a  wife  make  a  mortgage  on  her  separate  estate  to  secure 
a  debt  of  her  husband,  who  subsequently  dies,  the  mortgage 
may  be  enforced  against  the  mortgaged  premises,  though 
the  debt  was  not  presented  for  allowance  as  a  claim  against 
the  estate  of  the  husband :  Sichd  v,  CariUo,  42  Cal.  493. 
In  a  more  recent  case,  we  held  that  if  the  mortgagor  die, 
still  holding  the  legal  title  and  equity  of  redemption,  and  if 
the  mortgaged  premises  be  set  aside  by  the  Probate  Court 
as  a  homestead  for  the  use  of  the  widow  and  child,  whereby 
the  property  was  no  longer  subject  to  administration  as 
assets  of  the  estate,  the  mortgage  lien  may.  be  enforced, 
though  the  debt  was  never  presented  for  allowance  as  a 
claim  against  the  estate:  SchacUv.  Heppe,  45  Cal.  433. 
All  these  cases  proceed  on  the.  theory  that  in  requiring 
claims  against  the  estate  of  a  deceased  person  to  be  presented 
for  allowance  within  a  limited  period,  the  statute  contem- 
plates only  such  claims  as  are  sought  to  be  enforced  as  a 
charge  against  the  estate  generally,  or  against  specific  prop- 
erty in  which  the  estate  has  at  least  a  residuary  interest. 
In  Christy  v.  Dana,  the  mortgagor  in  his  life-time  had  ceased 
to  have  any  interest  in  the  mortgaged  premises.  In  SicJid 
V.  Carillo,  the  property  mortgaged  was  the  separate  estate 
^•*^^  of  the  wife,  in  which  the  husband,  whose  debt  the  mort- 
gage was  made  to  secure,  never  had  any  interest;  and  in 
Schadl  V.  Heppe  the  mortgaged  property  was  tuken  out  of 
the  administration,  and  ceased  to  be  assets  of  the  estate  for 
the  payment  o£  debts,  or  for  distribution,  from  the  time 
when  it  was  set  apart  as  a  homestead  for  the  use  of  the 
widow  and  child.  In  these  cases,  therefore,  we  held  that, 
inasmuch  as  neither  the  mortgage  or  mortgage  debt  was 
sought  to  be  made  a  charge  upon  the  estate,  or  upon  any 
property  in  which  creditors  or  distributees  were  interested, 
they  were  not  within  the  letter,  and  certainly  not  within  the 
spirit  of  the  statute  requiring  chiims  against  the  estate  to  be 
presented  for  allowance  within  a  prescribed  period.  These 
were  not  claims  against  the  estate,  in  the  sense  of  the  statute, 
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inasmuch  as  no  remedy  Avas  sought  to  be  enforced  against 
the  estate,  or  against  any  property  in  which  it  was  in  any* 
wise  interested.  On  the  contrary,  the  proceeding  was  only 
to  enforce  a  lien  against  property  in  which  (he  estate  either 
had  never  been  or  had  ceased  to  be  interested.  The  policy 
which  dictated  the  provision  requiring  claims  against  the 
estate  to  be  presented  within  a  fixed  period  is  perfectly 
apparent.  It  was  intended  to  expedite  the  settlement  of 
the  estate,  and  to  enable  the  administrator  and  the  Probate 
Court  to  ascertain  speedily,  and  with  certainty,  what  debts 
were  to  be  provided  for,  what  sales  of  property  would  be 
necessary,  and  when  the  estate  would  be  ready  for  distribu- 
tion. But  these  reasons  do  not  apply  to  a  case  in  which  no 
claim  is  asserted  against  the  estate  generally,  nor  against 
any  property  in  which  it  isdnterested.  It  would  be  a  vain 
and  useless  proceeding  for  a  person  who  claimed  nothing 
from  the  estate,  nor  sought  to  establish  a  lien  against  any 
property  in  which  creditors  or  distributees  were  iuterested, 
to  present  to  the  administrator  for  allowance  a  demand,  not 
claimed  to  be  a  charge  upon  the  estate  generally,  or  upon 
any  of  its  property.  No  possible  damage  or  embarrassment 
(88S)  ^jjQ  accrue  to  the  estate  from  the  omission  to  present 
such  a  demand;  and  the  provision  in  section  one  hundred  and 
thirty  of  the  Probate  Act,  that  ''  if  a  claim  be  not  presented 
within  ten  months  after  the  first  publication  of  the  notice, 
it  shall  be  barred  forever,"  means  nothing  more  than  that 
such  a  demand  shall  not  thereafter  be  a  charge  upon  the 
estate  or  upon  any  property  in  which  it  has  an  interest. 
On  the  other  hand,  if  it  is  sought  to  charge  the  estate 
generally,  or  any  specific  parcel  of  its  property,  the  reasons 
already  indicated  establish  the  necessity  of  presenting  the 
claim  for  allowance.  If  it  be  a  mortgage  or  any  other  form 
of  lien  on  a  specific  parcel  of  property,  the  general  title  to 
which  is  in  the  estate,  or  in  which  it  has  a  residuary  interest 
which  constitutes  a  fund  for  the  payment  of  debts,  and  is  or 
may  be  subject  to  distribution,  it  must  be  presented  f«)r 
allowance  within   the  prescribed  period.     The  mortgaged 
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premises  may  be  worth  more  than  the  amount  of  the  mort- 
gage; and  it  maybe  to  the  advantage  of  the  estate  to  satisfy 
the  mortgage  out  of  other  funds  and  thus  preserve  the  prop- 
erty from  a  forced  sale.  Bat  whether  it  be  or  not,  the 
administrator  and  the  Probate  Court  are  entitled  to  exercise 
their  jadgment  in  that  particular,  which  they  could  not  do 
understandingly,  unless  the  claim  be  presented  for  allow- 
ance, supported  by  the  proper  aflSdavit,  showing  the  amount 
justly  due.  It  is  only  claims  which  have  been  presented 
and  allowed,  that  the  administrator  is  authorized  to  pay; 
and  hence,  if  a  mortgage  debt  be  not  presented  and  allowed 
the  administrator  would  have  no  authority  to  pay  it,  and 
thus  preserve  the  property  from  a  forced  sale,  however  much 
it  might  be  to  the  advantage  of  the  estate  to  do  so.  For 
these  and  other  reasons  which  might  be  adduced,  it  is  clear 
that  a  mortgage  debt,  under  the  circumstances  stated,  must 
be  presented  for  allowance  within  the  prescribed  period,  on 
pain  of  being  thereafter  '*  barred  forever,"  as  a  charge  upon 
the  estate  generally,  or  upon  any  specific  parcel  of  its  prbp- 
'*®*^  erty  constituting  a  fund  for  the  payment  of  debts,  or 
for  distribution.  It  is  now  too  well  settled  in  this  State  to  be 
open  to  debate,  that  a  mortgage  does  not  convey  the  title, 
but  only  creates  a  lien  on  the  property,  the  title  remaining  . 
in  the  mortgagor  subject  to  the  lien. 

The  demurrer  to  the  complaint  was  therefore  properly 
sustained.  Nor  is  it  material  that  it  does  not  appear  from 
the  complaint  whether  a  notice  to  creditors  was  published 
by  the  statute.  If  it  had  not  been  published,  the  plaintiff 
may  yet  present  his  claim  for  allowance,  within  the  proper 
time  after  publication.  But  in  no  event  can  he  maiutaiu  an 
action  to  foreclose  his  mortgage  until  his  claim  has  first  been 
presented  for  allowance.  If  it  had  been  presented  and  re- 
jected section  one  hundred  and  thirty-four  of  the  Probate 
Act  authorizes  an  action  to  be  brought  within  three  months 
thereafter  if  it  were  then  due,  or  if  not  then  due,  within 
three  months  after  it  shall  have  become  due.  If  it  had 
been  presented  and  allowed  he  might  at  any  time  thereafter, 
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if  the  debt  were  then  due,  have  proceeded  to  foreclose  his 
mortgage  in  the  District  Court:  Wlllia  v.  Farley,  24  Cal. 
491. 

But  without  haviug  first  presented  his  claim  for  allowance 
he  has  no  cause  of  action.  Nor  did  the  Court  err  in  strik- 
ing out  portions  of  the  complaint.  The  portion  stricken  out 
in  no  degree  obviated  the  necessity  of  presenting  the  claim 
for  allowance.  Notwithstanding  the  fact  that  tbe  mortgaged 
premises  were  community  property,  the  wife's  interest  was 
subject  to  the  payment  of  debts  of  the  estate,  and  was  an 
asset  for  that  purpose  in  the  hands  of  the  administrator. 
Nor  could  the  administratrix  waive  the  necessity  of  present- 
ing the  claim  for  allowance.  It  was  an  obligation  imposed 
by  law,  and  she  had  no  power  to  dispense  with  it. 

In  PUle  V.  Shipley y  ante,  154,  we  had  occasion  to  consider 
<*®*^  the  principal  questions  involved  in  this  case,  and  the 
conclusions  at  which  we  arrived  were  in  accordance  with 
those  above  expressed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,498.] 

S.    C.    HASTINGS   v.   A.    P.    JACKSON   and   JOHN 

DEVLIN. 

Selkctiok  of  Five  Hundred  Thousand  Acres  of  Land  Granted  to 
Each  State. — ^No  valid  selection  can  be  made  of  the  five  hundred  thou- 
sand acres  of  land  granted  to  each  State  by  the  Act  of  Congress  of  Sep- 
tember 4th,  1841,  until  after  the  land  selected  has  been  surveyed  by  the 
proper  officers  of  the  United  States. 

Idem. — No  valid  selectidn  of  such  lands  can  be  made  except  in  the  manner 
prescribed  by  the  Legislature  of  tho  State. 

Idem. — Neither  the  i^ec^etary  of  the  Interior  nor  any  officer  of  the  Land 
Department  of  the  General  Government  has  authority  to  determine  the 
question  of  the  regularity  or  the  sufficiency  of  tho  selection  of  such  lands, 

Idem.— As  between  conflicting  claimants  to  such  lands,  under  tho  State, 
neither  the  Commissioner  of  the  General  Land-office  nor  the  Secretary  of 
tho  Interior  has  the  power  to  decide. 
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Idem.  -Tho  pro2)er  officers  of  the  GcDcrol  Government  must  approve  of  the 
selection  of  such  lands,  when  made  in  accordance  with  tho  laws  of  the 
State,  and  in  such  parcels  and  from  such  lands  as  the  xVct  of  Congress 
prescribes,  but  beyond  such  approval  they  have  no  power  to  act. 

Who  ^Iay  not  Attac4v  Patent  Made  dy  the  State. — A  person  who,  with 
a  State  land  warrant  locates  three  hundred  and  twenty  acres  of  land  un- 
der tho  provision  of  the  Act  of  May  3d,  1852,  for  tho  disposal  of  the  five 
hundrud  thousand  acres  of  land  granted  to  the  State,  but  whose  location 
is  void  because  made  before  the  land  is  surveyed  by  the  United  States, 
bears  uo  such  relation  to  the  land  as  to  enable  him  to  attack  a  patent 
made  by  the  State  for  the  same  land  to  a  person  who  makes  a  subsequent 
location,  after  a  survey. 

Erroh  Which  Does  not  Prejudice. — A  judgment  will  not  bo  reversed 
for  error  in  admitting  testimony,  if  the  appellant  is  not  prejudiced 
thereby. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  County  of  Solano. 

^•"^^  The  complaint  contained  a  full  recital  of  all  the  pro- 
ceedings in  tho  State  and  United  States  Land-offices,  and 
averred  that  defendant  Jackson  had  sold  all,  or  the  greater 
portion  of  the  land  to  defendant  Devlin,  but  held  a  mort- 
gage on  the  same  to  secure  the  purchiise-monej.  There  was 
a  prayer  that  the  defendants  be  enjoined  from  setting  up  any 
claim  or  title  to  the  land  under  or  by  virtue  of  the  patent. 
The  complaint  seems  to  be  based  on  the  theory  that  the 
defendants  held  the  legal  title  in  trust  for  plaintiflf. 

Tho  defendants  on  the  trial  were  permitted  to  introduce 
in  evidence  a  certificate  of  S.  T.  Nye,  the  Register  of  the 
United  States  Land-office  at  Stockton,  California,  that  on 
the  14th  day  of  February,  1857,  State  school  laud  warrants 
numbers  one  hundred  and  sixty-one  and  three  hundred  and 
forty-three,  for  one  hundred  and  sixty  acres  each  were  located 
by  A.  P.  Jackson  upon  the  land  in  controversy,  and  that  the 
warrants  were  on  file  with  the  word  "sun-endered"  written 
across  their  face,  and  that  the  land  had  been  surveyed  by 
the  United  States,  and  the  plats  of  survey  approved  by  the 
Surveyor-general,  and  that  the  location  had  been  made  with 
the  consent  of  the  Register  and  Receiver  of  tho  Land-offic^. 
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The  certificate  was  elated  March  18th,  1863. 
The  other  facts  are  stated  in  the  opioiou. 

JVilUam  S.  Wells  and  TFilliam  Irviiiey  for  Appellant. 

The  point  that  was  strenuously  insisted  upon  on  the  trial 
by  defendant's  counsel,  that  the  patent  to  Jackson  was  con- 
clusive of  the  question,  not  only  of  his  legal  title  to  the  land, 
but  of  his  equity  as  well,  and  which  may  or  may  not  be  the 
basis  of  the  last  two  conclusions  of  law  found  by  the  Judge, 
cannot,  of  course,  be  maintained.  His  Honor,  Judge  Field, 
in  an  opinion  delivered  by  him  on  July  29th,  1869,  in  the 
case  of  Aleoccitidn-  Hardy  v.  James  M,  Harhin  et  ul.,  holds 
that  while  at  law,  in  an  action  for  ejectment,  for  example, 
the  patent  is  conclusive  upon  the  question  of  the  legal  title 
^*®*^  until  it  shall  have  been  vacated  and  set  aside;  but  in 
equity  it  is  not  evidence  of  any  equitable  relations  between 
the  patentee  and  a  party  claiming  by  a  prior  equitable  right. 
The  learned  judge  then  proceeds:  "  There  is  nothing  in  the 
numerous  decisions  of  the  Supreme  Court  of  this  State 
which  militates  against  this  view.  Those  decisions,  with 
one  or  two  exceptions,  were  rendered  in  actions  of  eject- 
ment, and  only  affirm  the  conclusiveness  of  the  patents  in 
determining  the  title  of  the  patentees  in  such  actions." 

In  Eslrado  v.  Mw^hy,  19  Cal.  248,  the  Court  Sciys:  ''From 
the  case  of  Castro  v.  Uei^ick^  23  How.  E.  441,  and  other 
cases  in  the  Supreme  Court  of  the  United  States,  that  the 
mere  fact  that  a  particular  person  obtained  a  patent  from 
the  Government  was  not  conclusive  of  his  exclusive  rights, 
but  that  it  might  be  shown  in  a  proper  proceeding  that 
others  were  interested  or  had  a  better  right." 

In  Moore  v.  Wilkinson^  13  Cal.  478,  it  is  laid  down  "  that 
a  patent  cannot  be  attacked  collaterally,  even  for  a  fraud, 
whether  charged  to  have  existed  in  the  procurement  of  the 
grant,  or  in  the  proof  of  its  execution,  or  in  the  making  of 
the  survey;  but  that  individuals  can  resist  the  conclusive- 
ness of  the  patent  by  showing  that  it  conflicts  with  prior 
rights  vested  in  them.'' 
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In  McNear  v.  Hiitchinsoyi,  31  Cal.  177,  it  was  held  that  a 
purchaser  of  swamp  and  overflowed  lands  from  the  State, 
under  the  act  of  1855,  prior  to  its  repeal  in  1858,  though  no 
patent  had  been  issued,  had  a  vested  right  in  the  land  which 
could  not  be  taken  from  him  by  the  repeal  of  the  Act,  and 
including  the  same  laud  in  a  grant  in  the  City  of  Petaluma. 

It  may  be  that  the  relief  prayed  for  in  the  complaint,  that 
the  patent  to  Jackson  be  vacated  and  canceled,  is  not  the 
proper  relief  to  which  the  plaintiff  is  entitled.  If  that  be 
so,  however,  the  plaintiff  is,  notwithstanding  the  prayer, 
entitled  to  such  relief  as  the  allegations  of  his  complaint 
and  the  facts  established  by  the  proof  in  equity  entitle  him 
t®®''>  to.  This  rule  is  without  exception,  and  too  familiar  to 
need  the  citation  of  authorities.  Clearly,  the  plaintiff  is  en- 
titled to  have  the  defendants  adjudged  to  bo  holders  of  the 
legal  title  in  trust  for  him,  and  that  they  be  decreed  to  make 
conveyance  thereof,  and  surrender  up  the  possession  of  the 
land  to  him. 

M.  A.   Wlieaton,  for  Bespondents. 

In  another  suit  growing  out  of  this  same  transaction 
(Hasii))g8  v.  Devlin,  40  Cal.  363),  this  Court  held  that  the 
attempted  location  made  of  Avarrant  one  hundred  and  thirty- 
three,  by  the  County  Surveyor  '*was  a  nullity,  and  conferred 
no  rights  in  the  land  upon  the  locator." 

At  the  time  the  alleged  steps  were  taken  to  locate  the 
wan-ants,  there  was  no  authority  of  law  for  locating  those 
warrants,  except  the  State  Act  of  1852.  The  land  was 
granted  by  the  eighth  section  of  the  United  States  Pre- 
emption Law  of  September  4th,  1841,  and  that  provides 
that  the  selections  shall  bo  made  within  the  limits  of  each 
State,  **  in  such  manner  as  the  Legislature  thereof  shall  di- 
rect" Although  there  are  some  limitations  to  this  legis- 
lative diiection,  still  all  selections  must  be  made  within 
those  limitations,  and  only  as  the  Legislature  shall  direct. 
No  selections  could  possibly  bo  made,  except  as  the  Legis- 
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hituro  should  direct.  Congress  did  not  reserve  to  herself 
any  right  to  muko  the  selectious.  Congress  refused  to  allow 
the  State  to  make  selectious  upon  unsurveved  lands.  But 
neither  could  Congress  herself  make  the  selections  upon  un- 
survejed  lands.  The  only  way  locations  could  be  made 
upon  uusurveyed  lands  was  for  Congress  to  remove  the  lim- 
itation contained  in  said  eighth  section  of  the  Pre-emption 
Act  and  allow  the  State  to  direct  such  selections  to  be  made: 
Megerle  v.  Ashe,  33  Cal.  83.  When  the  attempt  was  made 
to  locate  warrant  one  hundred  and  thirty-three,  there  were 
no  directions  or  authority  for  locating  the  same  other  than 
(«i8)  j^]^Q  ^cjj  q£  i]^Q  Legislature  of  1852.  The  warrant  itself 
was  the  creature  of  that  Act.  Section  throe  of  the  legislative 
Act  (Hittell,  Art.  3,973),  authorizes  the  owner  of  the  war- 
rant to  locate  the  same  only  upon  land  ''subject  to  such  loca- 
tion," and  in  tracts  of  not  less  than  three  hundred  and 
twenty  acres.  The  Act  then  goes  on  and  describes  how  a 
location  may  be  made  upon  uusurveyed  lands,  and  section 
five  declares  the  efiect  of  the  location  thus  made  to  be,  that 
"it  shall  secure  to  the  purchaser  the  right  of  possession  to 
the  laud  *  *  *  until  such  time  as  the  Government  sur- 
vey shall  have  been  made,"  etc. 

The  Act  does  not  provide  for  the  surrendering  of  the 
warrants  anywhere  when  located.  It  does  not  once  name 
either  the  United  States  Begister  or  Receiver,  or  provide 
for  their  assisting  in  any  way  in  locating  the  warrants,  or 
filing  them  in  their  oflBces,  or  receiving  their  surrender  in 
any  way.  At  the  time  the  law  was  i^assed  there  was  not 
an  acre  of  surveyed  land  in  the  State;  and  it  is  doubtful  if 
the  Legislature  intended  to  do  anything  more  than  to  sell 
the  warrants,  and,  by  the  *'  location  "  process  described  in 
the  Act,  secure,  in  another  way,  the  benefits  of  the  so-called 
"  Possessory  Act,"  to  wit:  a  temporary  possession  of  the 
public  lands.  There  was  nothing  in  the  Act  which  com- 
pelled the  locator  to  ever  give  up  his  warrant,  and  take  the 
land  so  located  for  it.     The  Register  had  no  authority  to 
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approve  locations  of  unsurveyed  land  any  more  than  of  tide 
lands:  Fartsh  v.  Coon,  40  Cal.  60,  51. 

By  the  Court,  Belcher,  J. : 

lu  June,  1853,  one  Isaac  Thomas,  being  then  the  owner  of 
school  land  warrant  number  one  hundred  and  thirty-three 
for  three  hundred  and  twenty  acres  of  land,  proceeded  to 
locate  his  warrant  upon  the  south  half  of  a  certain  section 
fourteen,  in  conformity  with  the  provisions  of  the  Act  of 
(839)  Tyfgy  3j^  1852,  to  provide  for  the  disposal  of  the  five 
liundred  thousand  acres  of  land  granted  to  this  State  by  Act 
of  Congress.  The  land  was  then  unsurveyed  public  land 
of  the  United  States,  and  the  attempted  location  was  void 
and  conferred  no  rights  in  the  laud  upon  the  locator: 
Hastiruja  v.  Devlin,  40  Cal.  358.  In  October,  1853,  the 
township  in  which  the  land  was  situated  was  surveyed 
Ly  the  United  States,  and  the  plat  of  the  survey  was 
returned  to  and  filed  in  the  local  land-office.  On  the  24th 
of  December,  1853,  a  list  called  "List  No.  9,  exhibiting 
the  tracts  of  public  land  situated  in  the  district  of  lands 
subject  to  sale  at  Benicia,  which  have  been  selected  for 
the  State  of  California  under,  the  eighth  section  of  the 
Act  of  Congress,  approved  4th  September,  1841,  entitled 
•An  Act  to  appropriate  the  proceeds  of  the  sales  of  the 
j)ublic  lands,  and  to  grant  pre-emption  rights,' "  was  made 
and  filed  in  the  Land-oflSce.  It  showed  a  description  and 
the  number  of  acres  of  the  land  which  Thomas  had  at- 
tempted to  locate,  and  had  entries  upon  it  in  these  words: 

••Warrant  No.  133,  State  of  California,  24th  December, 
1853. — ^I  hereby  apply,  in  behalf  of  the  State  of  California, 
for  the  tracts  described  in  this  list  as  being  selected  for  said 
State,  under  the  eighth  section  of  the  Act  of  4th  September, 
1841. 

*•  Isaac  Thomas,  Agent." 

'*Land-ofl5ce,  at  Benicia,  24th  September,  1853.— I  hereby 
certify  that  the  foregoing  list  was  filed  in  this  office  on  the 
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24tli  December,  1853,  and  that  the  selections  are  correct, 
and  that  no  valid  conflicting  right  is  known  to  exist. 

"Wm.  W.  Gift,  Eegister." 

This  list  and  the  warrant  number  one  Imndred  and  thirty- 
three  were  afterwards  forwarded  to  the  General  Land-office, 
at  Washington,  where  they  remained,  without  approval  or 
^•*®>  other  action  in  reference  to  them,  until  February,  1870. 
Upon  the  warrant,  when  forwarded,  there  was  an  indorse- 
ment in  these  words: 

"I  have  located  the  within  warrant  upon  the  south  half 
of  section  fourteen,  township  five  north,  range  one  west. 
Mount  Diablo  meridian. 

•'December  24th,  1853.  I.  Thomas." 

An  imperfect  copy  of  the  list  was  made  and  retained  in 
the  Liind-office,  from  whence  it  was  produced  at  the  time  of 
the  trial.  In  making  entries  of  the  selection  upon  the  books 
of  the  office,  the  clerks  in  the  Land-office,  by  some  mis- 
take, entered  the  selection  as  upon  the  south  half  of  section 
twelve,  and  there  was  nothing,  either  upon  the  books  or 
plats  in  the  office,  showing  that  there  was  any  claim  upon 
the  south  half  of  section  fourteen,  until  the  location  thereon 
by  the  defendant  Jackson.  In  February,  1857,  the  defend- 
ant Jackson  located  two  school  land  warrants,  for  a  hundred 
and  sixty  acres  of  land  each,  upon  the  south  half  of  the 
same  section  fourteen,  and  such  proceedings  were  thereafter 
taken  to  make  effectual  his  location,  that  in  March,  1863,  he 
secured  from  the  State  of  California  a  patent,  executed  in 
duo  form,  purporting  to  convey  to  him  the  said  land  in  fee. 
In  June,  1858,  the  plaintiff  became  the  purchaser  at  Sheriff's 
sale  of  all  the  right,  title  and  interest  which  Thomas  had 
in  the  south  half  of  the  said  section  fourteen,  and  at  the  end 
of  six  months,  no  redemption  being  had,  received  a  Sheriff's 
deed  therefor.  On  the  10th  of  February,  1870,  the  land  in 
question  was  listed  by  the  United  States  to  this  State.     On 
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the  8tli  of  September,  1871,  the  Commissioner  of  the  Gen- 
eral Land-office  addressed  a  letter  to  the  Register  of  the 
Land-office  at  San  Francisco,  in  which  ho  inclosed  the  war- 
rant number  one  hundred  and  thirty-three  and  the  original 
list  made  December  24th,  1853,  and  also  the  warrants  lo- 
^**^  cated  by  Jackson,  and  informed  the  Register  that  he 
had  that  day  canceled  the  location  made  by  Jackson  in  Feb- 
ruary, ]  857,  for  the  reason  that  it  conflicted  with  the  prior 
location  made  byTliomas,  December  24th,  1853.  The  Regis- 
ter was  also  instructed  in  the  letter  to  amend  his  records  so 
as  to  show  the  location  of  Thomas  to  be  upon  the  south  half 
of  section  fourteen  instead  of  the  south  half  of  section 
twelve.  Upon  the  original  list  returned  by  the  Commis- 
sioner was  an  unsigned  indorsement  in  these  words:  "Ap- 
proved February  14th,  1870."  This  action  was  commenced 
in  August,  1866;  and  the  prayer  of  the  complaint  is  that  the 
defendants  be  ordered  to  deliver  up  to  be  canceled  the  patent 
issued  to  the  defendant  Jackson,  and  that  they  also  deliver 
up  the  possession  of  the  premises.  The  case  was  tried  by 
the  Court  in  1871,  and  judgment  rendered  for  the  defend- 
ants, from  which  and  from  an  order  denying  a  motion  for 
new  trial  this  appeal  is  taken. 

The  Court  below  found  as  a  fact  that  Thomas  did  not,  on 
the  24th  day  of  December,  1853,  or  at  any  other  time,  pre- 
sent to  the  Register  of  the  Land-office  the  location  of  school 
land  warrant  number  one  hundred  and  thirty-three,  named 
in  tho  complaint,  nor  was  such  location  ever  accepted  or  ap- 
proved by  tho  said  Register.  It  also  found  that  tho  said 
land  warrant  was  never  filed  in  the  office  of  said  Register  at 
any  time  prior  to  the  location  by  Jackson  of  his  warrants  in 
February,,  1857. 

Counsel  for  appellant  now  claims  that  these  findings  **  are 
in  denial  of  the  most  full,  complete,  and  uncontradicted 
proofs."  The  location  referred  to  in  the  first  finding  is  the 
location  alleged  to  have  been  made  in  June,  1853.  The 
complaint  sets  out  that  location  with  particularity,  and  then 
alleges  '*  that  subsequently,  on  or  about  the  24th  day  of  De- 
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cember,  1853,  said  location  was  duly  presented  to  tbo  Regis- 
(»ia)  ^gj.  Qf  ^jjQ  Land-office  of  the  United  States  of  the  dis- 
trict wherein  the  same  was  located,  and  was  bj  him  duly  ac- 
cepted and  approved."  The  answer  admits  the  making  of 
the  location  in  June,  but  denies  that  it  was  ever  at  any  time 
presented  or  accepted  or  approved  by  the  Register  of  the 
Laud-office.  On  looking  into  the  record  we  fail  to  find  any 
evidence  in  reference  to  the  June  location  or  its  alleged  pre- 
sentation to  the  Register.  The  case  was  evidently  tried  upon 
the  theory  that  the  proceedings  taken  in  December  consti- 
tuted a  sufficient  location  without  reference  to  the  earlier 
proceedings  taken  in  June. 

The  objection  to  the  second  finding  is  also  without  support 
in  the  record.  After  setting  out  the  presentation  of  the 
**said  location"  to  the  Register  on  or  about  .the  24th  of 
December,  1853,  the  complaint  alleges  **  that  subsequently 
the  said  warrant  number  one  hundred  and  thirty-three  was 
filed  in  the  office  of  the  Register  of  the  United  States  Land- 
office  for  the  district,"  etc. ;  and  this  allegation  is  not  denied. 
The  warrant  was  produced  at  the  trial,  and  it  was  shown  to 
have  been  recently  received  from  the  Commissioner  of  the 
General  Land-office,  but  it  bore  no  indorsement  jot  mark 
showing  that  it  was  over  in  the  local  Land-office,  nor  did 
that  fact  otherwise  appear.  Construing  this  allegation  most 
strongly  against  the  plaintiff,  as  the  Court  below  must  have 
done,  there  is  nothing  either  in  the  pleadings  or  evidence 
in  conflict  with  the  finding. 

In  view  of  the  before-mentioned  facts,  a  single  question  is 
presented  for  our  determination:  Did  the  making  and  filing 
of  the  list  with  its  indorsements  on  the  24th  of  December, 
1853,  constitute  a  valid  location  of  the  warrant,  so  that  the 
beneficial  interest  in  the  specific  parcel  of  land  sought  to  be 
taken  thereupon  vested  in  the  locator  ? 

By  the  eighth  section  of  the  Act  of  Congress  of  Septem- 
ber 4th,  1841,  there  was  granted  to  each  of  the  States  five 
hundred  thousand  acres  of  land;  *'  the  selections  in  all  of 
<»4S)    saidStatesto  bemade  within  their  limits,  respectively, 
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in  sucli  manner  as  the  Legislature  thereof  shall  direct,  and 
located  in  parcels  conformably  to  sectional  divisions  and  sub- 
divisions of  not  less  than  three  hundred  and  twenty  acres  in 
any  one  location,  on  any  public  land  except  such  as  is  or  may 
be  reserved  from  sale  by  any  laws  of  Congress  or  proclama- 
tion of  the  President  of  the  United  States,  which  said  loca- 
tion may  be  made  at  any  time  after  the  lands  of  the  United 
States  in  said  States  respectively,  shall  have  been  surveyed 
according  to  existing  laws." 

It  is  settled  in  this  State  that  no  valid  selection  of  any  of 
these  lands  can  be  made  until  after  they  are  surveyed  by 
the  proper  officers  of  the  Oeneral  Government,  nor  of  any 
specific  parcel  to  which  there  is  at  the  time  a  subsisting 
valid  claim  by  pre-emption  or  otherwise;  nor  unless  the  selec- 
tion is  made  in  parcels  conformably  to  sectional  divisions 
and  subdivisions  of  not  less  than  three  hundred  and  twenty 
acres:  Terry  v.  Megerle,  24  Cal;  609;  OroganY.  KnigJUy  27 
Cal.  620.  It  is  equally  clear  that  no  valid  selection  can  be 
made  except  in  the  manner  prescribed  by  the  Legislature  of 
the  State.  Neither  the  Secretary  of  the  Interior  nor  any 
officer  of  the  Land  Department  of  the  General  Government 
has  authority  to  determine  the  regularity  or  sufficiency  of 
the  selections :  Megerle  v.  Ashe,  33  Cal.  83.  It  is  neces- 
sary that  the  selections  be  approved  by  the  proper  officers 
of  the  General  Government,  in  order  that  it  may  be  known 
that  the  land  is  subject  to  selection;  but,  as  between  two 
conflicting  claimants  under  the  State,  neither  the  Commis- 
sioner of  the  General  Land-office  nor  the  Secretary  of  the 
Interior  has  power  to  decide/  In  considering  the  question 
in  hand  we  therefore  wholly  disregard  the  ofder  made  by 
the  Commissioner  in  September,  1871,  canceling  the  loca- 
tions made  by  Jackson.  More  than  a  year  and  a  half  before 
that  order  was  made,  the  Commissioner  had  exhausted  his 
power  in  the  premises  in  listing  the  land  over  to  the  State. 
(»44)  gy  ^j^Q  ^qIj  q£  j^a^y  3^j^  1852,  under  which  warrant  num- 
ber one  hundred  and  thirty-three  was  issued,  and  sought  to 
be  located,  no  provision  was  made  for  the  proceedings  taken 
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in  the  LaDd-office  in  December,  1853.  Those  proceedings 
were  taken  solely  in  pursuance  of  instructions  from  the  Com- 
missioner of  the  General  Land-office,  and  were  not  in  the 
**  manner  "  prescribed  by  the  Legislature  of  the  State.  But 
by  the  terms  of  the  Act  making  the  grant,  the  selection 
could  only  be  made  in  such  manner  as  the  Legislature  should 
direct.  The  attempt  made  by  Thomas  in  June  to  locat^e 
his  warrant,  was  in  the  manner  prescribed  by  the  Legisla- 
ture. That  failed,  however,  because  the  land  was  then 
unsurveyed  and  not  subject  to  selection.  There  wns  no  sub- 
sequent attempt  to  follow  the  law  of  the  State,  but  the  un- 
authorized proceedings  of  December  are  brought  forward 
as  a  substitute-  We  know  of  no  law,  State  or  Federal,  by 
which  this  can  be  justified.  The  case  ot  Eastings  v.  Devlin^ 
40  Cal.  358,  seems  to  be  altogether  in  point.  In  that  case 
the  action  was  brought  by  the  plaintiff  here  against  one  of 
the  defendants  here  to  recover  the  possession  of  the  same 
land  involved  in  this  case.  At  the  trial,  the  plaintiff  hud 
introduced  in  evidence,  among  other  things,  the  certificate 
of  the  Register  of  the  Land-office,  dated  December  24th, 
1853,  to  the  effect  that  Thomas  had  that  day  located  at  his 
office,  the  land  in  controversy  under  warrant  number  one 
hundred  and  thirty-three.  The  Court  held  the  certificate 
not  admissible  in  evidence,  and  among  other  things  said: 
**  We  know  of  no  statute  of  California  or  of  the  United 
States,  authorizing  the  performance  of  the  acts  set  forth  in 
the  certificate  of  Gift,  Begister  of  the  Land-office  at  Beni- 
cia,  of  December  24th,  1853." 

The  suggestion  is  made  that  the  patent  was  improperly 
issued  to  Jackson,  because  the  land  was  not  at  tbe  time  listed 
to  the  State,  and  because  no  notice  of  his  application  for  it 
was  published,  as  required  by  law.  Whether  the  suggestion 
<^***^  is  well  founded  or  not  we  cannot  consider,  for  the  rea- 
son that  the  plaintiff  bears  no  such  relations  to  the  property 
as  entitle  him  to  call  in  question  the  title  of  the  defendants. 

It  also  claimed  that  the  Court  below  erred  in  admitting 
in  evidence  the  certificate  of  the  Begister  of  the  Land-office 
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at  Stockton.     It  may  have  been  error,  but,  if  bo,  it  is  quite 
apparent  from  i^bat  has  already  been  said,  that  the  plaintiff 
was  in  no  way  prejudiced  thereby. 
Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,72L] 

THE  PEOPLE  EX  eel.  MART  A.  BURDELL  v.  THE 
PROBATE  COURT  OF  MARIN  COUNTY,  and 
JOSEPH  ALMT,  Judge  Thereof. 

Change  or  Venub  by  Pbobatb  Coubt. — The  Probate  Court  of  a  county  has 
jurisdiction  to  change  the  place  of  trial  of  an  issue  of  fact  to  the  Piobate 
Court  of  another  county. 

PBAcncB  ON  Change  of  Venue  in  Probate  Court. — When  the  place  of  trial 
of  an  issue  of  fact  in  the  Probate  Court  is  changed  to  another  county,  the 
Clerk  of  the  Court  to  which  the  case  is  sent  can  certify  a  transcript  of 
the  proceedings  and  result  of  the  trial  back,  and  the  Court  from  which 
the  case  was  sent  can  enter  the  appropriate  judgment. 

Change  of  Venue  in  Probate  Court. — When  an  issue  of  fact  is  joined  in  a 
Probate  Court,  as  to  the  competency  of  a  testator  to  make  a  will,  and 
three  trials  had  at  great  expense,  in  which  the  juries  disagreed,  have 
shown  that  an  impartial  jury  cannot  be  obtained,  it  is  not  error  to  change 
the  venue. 

Application  to  the  Supreme  Court  for  writ  of  mandate. 

The  facts  are  stated  in  the  opinion. 

«7.  McM.  Sha/ler,  J.  B.  Southard  and  J.  Jf.  SeataeU,  for 
Belatrix. 

Sidney  V.  Smith  dk  Son,  for  Bespondent. 

^••^    By  the  Court,  Cbockett,  J. : 

A  paper  purporting  to  be  the  last  will  of  James  Black, 
deceased,  was  presented  for  probate  to  the  Probate  Court  of 
Marin  County.     One  of  the  heirs  at  law  filed  an  opposition 
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to  the  probating  of  the  alleged  will,  on  the  ground  that  the 
testator  was  incompetent  to  make  a  will,  and  that  it  was 
procured  through  fraud  and  undue  influence.  Three  several 
juries  were  impaneled  to  try  these  issues,  each  of  which 
failed  to  agree.  Thereupon  the  executors  applied  to  the 
Court,  upon  notice  and  affidavits,  for  an  order  to  change  tho 
place  of  trial  to  another  county,  on  the  ground  that  it  would 
be  impossible  to  obtain  an  impartial  jury  in  that  count}', 
and  that  each  of  the  preceding  trials  had  involved  an  ex- 
pense to  the  estate  of  more  than  three  thousand  dollars. 
The  affidavits  make  a  strong  showing  in  support  of  the  ap- 
plication, and  no  counter-affidavits  were  presented.  At  the 
hearing,  the  motion  was  granted  and  an  order  entered  chang- 
ing the  place  of  trial  to  the  City  and  County  of  San  Fran- 
cisco, and  to  the  Probate  Court  thereof.  Subsequently,  the 
opponents  moved  the  Probate  Court  of  Marin  County  to 
l^roceed  with  the  trial,  claiming  that  it  had  no  jurisdiction 
to  change  the  place  of  trial,  and  that  the  order  transferring 
the  issues  to  the  Probate  Court  of  San  Francisco  for  trial 
was  void.  The  Probate  Court  of  Marin  refusing  to  pro- 
ceed with  the  trial,  this  is  an  application  for  a  writ  of 
mandate  to  compel  it  to  proceed. 

Tho  only  question  raised  by  the  application  for  the  writ, 
is  whether  the  Court  had  the  authority  and  jurisdiction  to 
enter  the  order  changing  the  place  of  trial.  There  is  no 
express  provision  of  the  statute  authorizing  tho  place  of 
trial  to  be  changed  in  such  cases.  But  section  twenty-one 
of  tho  Practice  Act  in  civil  cases  provides  that  in  civil 
actions  the  place  of  trial  may  be  changed,  when  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had  in 
<**''^  the  county  in  which  the  action  is  pending,  or  "  when 
the  ends  of  justice  may  be  promoted  by  the  change;"  and 
section  twenty  of  the  Probate  Act,  as  amended  by  the  Act 
of  March  30th,  1868,  providing  for  the  trial  of  such  issues 
by  a  jury  in  the  Probate  Court,  directs  the  jury  to  be  sum- 
moned and  impaneled  in  the  same  manner  as  is  provided 
by  law  for  summoning  and  impaneling  juries  in  the  County 
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Courts  for  the  trial  of  civil  actions,  and  tbat  the  trial  shall 
be  had  as  in  other  civil  actions,  and  that  a  new  trial  may  be 
had,  and  an  appeal  taken,    as  in  other  civil  cases.     It  is 
further  provided  that  "the  Act  regulating  proceedings  in 
civil  cases  in  tbe  courts  of  justice  in  this  State,  when  not 
inconsistent  with  or  repugnant  to  the  provisions  of  this  Act, 
shall  be  applicable  to  and  govern  the  practice  on  trials  of 
issues  of  fact  by  jury  in  the  Probate  Court,  provided  for  in 
(his  Act."    Section  two  hundred  and  ninety-three  of  the 
Probate  Act  also  provides  that  **  the  practice  in  the  District 
Court  shall  be  applicable  to  proceedings  in  the  Probate 
Court,  so  far  as  the  same  does  not  conflict  with  any  enact- 
ment specially  applicable  to  the  Probate  Court,  or  is  not 
inconsistent  with  the  provisions  of  this  Act;"  and  by  the 
Act  of  May  6th,  1854  (Stats.  1854,  p.  153),  it  is  provided  • 
that  if  an  action  or  proceeding  is  pending  "in  a  Court," 
and  if  the  judge  is  disqualified  from  acting,   "or  if  from 
any  cause  the  Court  orders  the  place  of  trial  to  be  changed," 
thd  cause  shall  be  transferred  to  another  Court  or  county; 
and  if  it  be  pending  in  a  Probate  Court,  it  shall  be  sent  to 
a  District  Court,  or  some  other  Probate  Court     The  fourth 
section  provides  that  in  an  action  or  proceeding  transferred 
from  a  Probate  Court,  the  Clerk  of  the  Court  in  which  it  is 
heard  after  final  judgment  therein,  shall  certify  under  his 
seal  of  office,  and  transmit  to  the  Court  from  whence  it  was 
transmitted,  a  full  transcript  of  the  proceedings  and  judg- 
ment, and  the  Clerk  receiving  the  same  "shall  docket  and 
record  the  judgments  in  the  records  of  his  Court,  briefly 

^***^     designating  it  as  a  judgment  transferred  from 

Court  (naming  the  proper  Court)." 

Considering  all  these  provisions  together,  we  entertain  no 
doubt  whatever  that  in  a  case  like  this  it  is  competent  for 
the  Probate  Court  to  order  the  place  of  trial  to  be  changed. 
A  different  rule  would  operate,  practically,  as  a  denial  of 
justice.  In  this  case  a  very  large  estate  has  been  tied  up, 
and  its  administration  impeded  for  several  years,  whilst 
three  fruitless  trials  were  being  had,  at  an  expense  to  the 
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estate  of  nearly  ten  thousand  dollars;  and  with  a  very  slight 
probability  that  for  years  to  come  an  impartial  jury  could 
be  had  in  that  county.  Nor  do  we  see  any  practical  diffi- 
culty which  is  to  result  from  changing  the  place  of  trial.  A 
transcript  of  the  proceedings  and  the  result  of  the  trial  can 
be  certified  by  the  Court  in  San  Francisco  to  the  Court  in 
Marin,  on  receiving  which  the  latter  Court  will  enter  the 
appropriate  judgment,  with  proper  recitals. 
Application  denied  and  writ  dismissed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,707.] 

FREDERICK  A.  BEE  t;.  THE  SAN  FRANCISCO  AND 
HUMBOLDT  BAT  RAILROAD  COMPANY. 

Pat  of  Superintendent  of  Kailroad  Company.  —If  there  is  no  special  agfee- 
ment  ilxing  the  amoxiiit  the  Superintendent  of  a  railroad  company  shall 
receive  for  hia  services  as  Superintendent,  he  is  entitled  to  recover  the 
value  of  such  services. 

DuTT  OF  Superintendent  of  Railroad  Company. — If  the  Superintendent 
of  a  railroad  company,  at  the  request  of  the  company,  before  work  is  com- 
'menced  in  the  field,  perform  work  which  is  not  technically  within  the  line 
of  a  Superintendent's  duty,  it  will  be  presumed  that  in  doing  the  work, 
he  acted  in  his  capacity  as  Superintendent. 

Conversations  with  Directors  of  a  Corporation  as  Evidence.— In  an  ac- 
tion by  the  Superintendent  of  a  railroad  company,  brought  against  the 

(MO)  company  to  recover  the  value  of  his  services  as  Superintendent,  if  the 
company  claim  that  his  salary  had  been  fixed  at  a  stipulated  sum,  con- 
versations between  the  plaintiff  and  directors  of  the  company  are  admis- 
sible in  evidence  to  show  that  he  dissented  from  the  amount  of  salary 
proposed  for  him  by  the  Directors,  and  that  he  did  not  consider  his  salary 
as  fixed  at  a  stipulated  suul 

Brror  Which  Does  no  Harm. — A  judgment  will  not  be  reversed  for  the 
admission  of  irrelevant  testimony,  if  the  findings  show  that  the  testimony 
was  not  taken  into  consideration  in  rendering  judgment. 
•  Employee  of  Corporation. — The  action  of  the  Board  of  Directors  of  a  cor- 
poration, when  in  session,  is  not  required  merely  to  direct  the  labor  of  an 
employee  of  the  corporation. 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  complaint  contained  five  counts.  The  first  count 
averred  that  on  the  1st  day  of  June,  1869,  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  nineteen  thou- 
sand dollars  for  work  and  labor  performed  for,  and  money 
furnished  defendant  before  that  time. 

The  second  count  averred  that  prior  to  March  18th,  1868, 
the  Sonoma  County  and  Vallejo  Bailroad  Company,  and  the 
Sonoma  County  Bailroad  Company,  were  corporations  organ- 
ized to  build  railroads  in  Sonoma  County;  and  that  on  said 
day  the  Legislature  passed  an  Act  authorizing  the  electors 
of  Sonoma  County  to  vote,  on  the  second  Saturday  in  May, 
1868,  whether  the  county  would  donate  itd  bonds  to  the 
amount  of  three  hundred  and  twenty-five  thousand  dollars, 
to  aid  in  building  a  railroad,  and  to  which  of  said  compa- 
nies the  donation  should  be  made;  and  provided  that  the 
Sonoma  County  Bailroad  Company  might  assign  its  rights, 
under  the  Act,  to  any  other  railroad  company;  and  that, 
March  18th,  1868,  the  defendant  employed  the  plaintiff  spe- 
cially to  obtain  an  agreement  from  the  Sonoma  County  Bail- 
road Company  to  transfer  to  the  defendant  its  rights,  under 
the  Act,  and  to  aid  the  Sonoma  County  Bailroad  Company 
^*^^  in  carrying  the' election  in  its  favor;  and  that  he  pro- 
cured such  contract,  and  by  his  influence  procured  the  elec- 
tion to  go  in  favor  of  the  Sonoma  County  Bailroad  Com- 
pany, and  that  his  services  were  worth  ten  thousand  dollars; 
and  while  canvassing  he  expended  two  hundred  dollars  of 
his  money. 

The  next  count  alleged  that  March  1st,  1868,  the  plaintiff 
was  employed  by  defendant  as  its  Chief  Superintendent,  and 
acted  in  that  capacity  until  May  25th,  1869,  and  that  his 
services  were  worth  five  hundred  dollars  per  month;  and 
that  while  Superintendent  he  expended  for  defendant,  of  his 
own  mone}-,  two  hundred  and  fifty  dollars. 

The  next  count  averred  that  the  defendant,  about  the  1st 
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day  of  June,  1868,  specially  employed  the  plaintiff  to  travel 
through  Sonoma  County  to  obtain  subscriptions  to  the  stock 
of  defendant,  and  to  obtain  the  right  of  way  for  its  railroad; 
and  that  he  performed  the  services,  and  they  were  reason- 
ably worth  one  thousand  dollars. 

The  next  count  was  for  money,  tools,  machinery,  wagons, 
horses,  etc.,  furnished  by  plain  tiff  to  defendant  while  Super- 
intendent, of  the  value  of  six  hundred  dolurs. 

The  complaint  was  not  verified.  The  answer  denied  the 
allegations  of  the  complaint,  and  for.  a  separate  defense 
averred  that  the  plaintiff  was  elected  Superintendent  of  the 
defendant  on  the  6th  day  of  March,  1868,  and  was  discharged 
from  Ihe  service  of  the  company  on  the  25th  day  of  May, 
1869 — a  period  of  fourteen  months  and  nineteen  days — at 
an  agreed  salary  of  two  hundred  dollars  per  month,  and  that 
the  same  had  been  paid,  and  that  the  plaintiff  had  performed 
no  labor  for  the  defendant,  except  as  Superintendent. 

The  referee  found  that  the  bonds  of  Sonoma  County,  to 
the  amount  of  three  hundred  and  twenty-five  thousand  dol- 
lars were  issued  and  delivered  to  the  defendant,  and  that 
before  the  election  the  defendant  directed  its  Superintendent 
to  aid  in  procuring  from  the  Sonoma  County  Eailroad  Com- 
pany a  transfer  of  its  right  to  the  bonds,  and  to  aid  in  the 
^•**^  canvass  to  procure  a  decision  at  the  election  in  favor 
of  the  Sonoma  County  Eailroad  Company,  and  that  he  did 
so  aid,  but  that  no  work  in  the  field  toward  the  construction 
of  the  railroad  was  performed  until  July  1st,  1868,  and  that 
from  the  date  of  his  appointment  on  the  6th  day  of  March, 
1868,  until  July  1st,  1868,  plaintiff  was  engaged  in  said  can- 
vass and  in  procuring  the  transfer  from  the  Sonoma  County 
road,  and  in  soliciting  subscriptions  to  the  capital  stock  of 
defendant,  and  that  from  the  time  work  in  the  field  was  com- 
menced until  the  25th  of  May,  1869,  the  plaintiff  continued 
work  in  the  field  as  Superintendent.  The  referee  also  found 
that  no  stipulated  sum  was  agreed  upon  as  compensation 
for  plaintiff.  The  referee  also  found  that  all  of  the  plaintiff's 
services  were  rendered  as  Superintendent,  and  that  he  was 
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not  entitled  to  any  extra  compensation,  but  that  his  services 
as  Superintendent  were  worth  four  hundred  dollars  per 
month,  for  which  sum,  less  certain  payments  which  had  been 
made,  the  referee  gave  judgment. 

Daring  the  trial,  John  H.  Turney  was  called  as  a  witness 
by  the  plaintifiF,  and  said  he  was  elected  a  Director  of  the 
defendant  early  in  1869.  He  was  then  asked  to  state  the 
substance  of  any  conversations  between  the  plaintiff  and  the 
acting  Directors  of  the  defendant,  while  he  was  a  Director 
and  plaintiff  was  Superintendent.  The  defendant  objected 
because  such  conversations  would  not  be  binding  on  the  de- 
fendant, not  being  corporate  acts  evidenced  by  writing,  or 
in  ratification  of  corporate  acts.  The  Court  overruled  the 
objection.  The  witness  then  detailed  conversations  between 
the  i)laintiff  and  certain  Directors  concerning  the  dispute 
about  the  plaintiff's  salary,  in  which  the  plaintiff  claimed 
that  his  salary  had  never  been  fixed,  and  that  it  was  worth 
four  hundred  dollars  per  month,  and  the  Directors  claimed 
that  it  had  been  fixed  at  two  hundred  dollars  per  month. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

(SOS)    Daingerfield  &  Olney^  for  Appellant. 

This  case  was  tried  by  the  referee,  and  in  the  Court 
below,  on  motion  for  new  trial,  on  the  theory  that  plaintiff 
whilst  acting  as  Superintendent  of  the  railroad  (defendant), 
could  perform  extra  services,  and  receive  therefor  extra 
pay.  To  this  end,  evidence  was  permitted  by  the  referee, 
showing  that  for  a  large  portion  of  the  time  plaintiff  was 
speech  making,  and  acting  as  a  lawyer  in  trying  the  ques- 
tion of  the  right  of  way. 

If  the  theory  adopted  by  the  referee  in  his  findings,  that 
all  these  services  were  as  Superintendent,  be  true,  then  it 
follows  that  all  testimony  offered  and  received  of  the  value 
of  **  extra  services"  must  be  error,  for  he  also  finds  that  we 
were  entitled  to  all  his  services  and  time  whilst  he  was 
acting  for  us  as  Superintendent. 
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The  referee  erred  in  permittiDg  John  H.  Tnrney,  and 
other  wi  tnesaes  for  the  plaintiff,  to  testify  as  to  conversations 
held  with  witnesses  in  regard  to  what  individual  members 
of  the  defendant  and  its  Board  of  Directors  said  in  reference 
to  plaintiff's  employment,  when  not  in  a  corporate  meeting. 
True,  the  proof  had  been  made  that  he  was  Superintendent, 
and  if  this  act  was  in  the  natural  and  regular  course  of 
business  as  such,  the  parol  evidence  might  have  been  intro- 
duced of  the  concurrence,  after  the  act  was  done;  but 
nothing  short  of  an  appointment  by  the  corporation,  as  such, 
could  give  authority  to  do  the  act  and  bind  the  corporation: 
Bank  of  tlie  United  States  v.  Danbridge;  12  "Wheatou,  64  et 
aeq. 

There  had  been  no  payment  for  the  services  mentioned 
at  the  time  covered  by  the  questions;  and  it  was  sought  to 
show  that  other  services  than  as  Superintendent  were  per- 
formed: Dunn  v.  Etctor,  Wardens  and  Vesit-ymen  of  St. 
Andrews  Church  in  Bichnond  County,  14  Johnson,  118  et 
seq. 

(SOS)  rj^i^Q  proof  offered  here  was  of  an  executory  contract — 
something  that  was  to  have  been  done — not  of  ratification 
of  something  already  done:  San  Francisco  Oas  Co.  v.  Tlie 
City  of  San  Frarudsco,  9  Oal.  463;  22  N.  T.  258;  24  Bar- 
bour, 375. 

The  object  of  this  testimony  was  not  to  prove  ratification, 
but  to  prove  employment,  and  hence  does  not  come  under 
the  doctrine  laid  down  in  Piodey  v.  The  Western  Pacific  B. 
B.  Co.,  33  Cal.  183  et  seq. 

Douihitt  &  McCh-aw  and  Lewis  Shearer,  for  Eespondent. 

The  cause  was  not  tried  upon  the  theory  stated  by  de- 
fendant. The  facts  are,  that  after  the  defendant  was 
employed  as  Superintendent  he  was  directed  to  perform 
certain  labor,  which  was  essential  and  indispensable  to  bo 
performed  before  active  work  in  the  construction  of  the 
road  could  be  commenced,  as  without  this  labor,  that  of 
procuring  the  transfer  of  the  rights  and  privileges  of  tho 
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Sonoma  County  road,  and  the  bonds  of  the  county,  the  \7h0le 
thing  would  evidently  have  been  a  failure.  Therefore,  the 
Superintendent,  as  soon  as  he  was  selected,,  was  directed  to 
employ  his  time  and  labor  in  this  service,  which  was  neces- 
sary to  the  very  existence  of  the  enterprise,  which  he  did 
for  some  three  months,  and  then  entered  upon  his  duty  of 
constructing  the  road. 

Plaintiff  was  under  employment  as  Superintendent.  The 
defendant  controlled  his  time  and  what  he  should  do;  and 
the  character  of  servive  performed  under  this  direction,  for 
a  portion  of  the  time  was  infinitely  more  valuable  to  the 
company  and  more  laborious  to  the  plaintiff,  than  when 
engaged  on  the  road,  and  we  think  the  defendant  cannot 
complain  of  this. 

There  was  no  evidence  improperly  admitted  or  excluded 
that  could  have  justly  changed  the  result.  The  errors,  if 
any  were  committed,  could  not  have  harmed  the  defendant; 
(«54)  therefore,  the  judgment  should  not  be  reversed:  ilfo'fe 
V.  Mathews,  26  Cal.  455. 

New  trial  will  not  be  granted  on  account  of  admission  of 
improper  evidence  to  prove  a  fact  not  material,  and  inde- 
pendent of  which  the  verdict  is  supported:  Clark  y.  Lock- 
wood,  21  Oal.  220;  Mills  y.^Barney,  22  Cal.  240;  Zeigler  v. 
Wdls,  Fargo  &  Co.,  28  Cal.  263;  Benjamin  v.  Smith,  12 
Wend.  404;  Crary  v.  Spragtie,  12  Wend.  41. 

By  the  Court,  Niles,  J. : 

1.  It  was  admitted  that  the  plaintiff  was  Superintendent, 
under  the  appointment  of  the  defendant,  from  the  6th  of 
March,  1868,  until  the  28th  of  May,  1869,  The  evidence  was 
amply  sufficient  to  support  the  finding  of  the  referee,  that 
there  was  no  special  agreement  for  the  plaintiff*s  compensa- 
tion. He  was,  therefore  clearly  entitled  to  receive  the 
value  of  his  services  in  the  capacity  of  Superintendent. 
Appellants  urge,  as  their  principal  ground  of  eiTor,  that 
evidence  was  admitted  at  the  trial  of  services  rendered  by 
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the  plaintiff,  entirely  distinct  from  those  appertaining  to  the 
office  of  Superintendent.  Very  much  of  this  evidence  does 
not  appear  to  have  been  objected  to  at  the  time  it  was 
offered;  but  at  one  stage  of  the  proceedings  a  motion  was 
made  to  strike  it  out,  and  by  consent  of  parties  the  ruling 
upon  the  motion  was  reserved  until  the  final  argument  of 
the  case.  There  does  not  appear  to  have  been  any  direct 
ruling  upon  the  question  at  the  time  of  the  final  argument. 
The  referee,  however,  in  his  findings,  held  that  the  plaintiff 
could  not  recover  for  extra  services  rendered  during  the 
time  of  his  employment,  without  a  special  agreement  for 
extra  compensation;  but  held  also  that  the  services  to  which 
the  defendant  objected  were  rendered  in  the  line  of  plaint- 
iff's duty  as  Superintendent,  and  under  the  direction  of  the 
defendants. 

(S5S)  YfQ  think  this  finding  was  sustained  by  the  evidence. 
Although  actual  work  in  the  field,  in  the  construction  of  the 
road  was  not  commenced  until  several  months  after  the  ap- 
pointment of  the  plaintiff,  he  appeared  to  have  been  actively 
and  efficiently  employed  during  the  interval  in  the  interest 
of  the  company,  in  business  of  importance  preliminary  to 
the  construction  of  the  road.  While  the  work  which  he 
performed  may  not  be  technically  within  the  line  of  a  Su- 
perintendent's duty,  it  was  work  which  that  officer,  as  the 
servant  of  the  company  might  be  directed  to  do;  and  hav- 
ing performed  the  labor,  at  the  company's  request,  while 
holding  the  office,  it  will  be  presumed  that  he  acted  in  an 
official  capacity.  As  the  plaintiff  was  only  allowed  for  bis 
services  as  Superintendent,  and  nothing  for  the  extra  serv- 
ices claimed  by  him,  we  see  nothing  in  the  finding  of 
which  the  defendant  can  justly  complain. 

2.  The  testimony  of  the  witness  Turney,  as  to  conversa- 
tions between  the  plaintiff  and  the  acting  Directors  of  the 
defendant  during  the  period  of  the  plaintiff's  employment, 
was  admissible  to  show  his  dissent  at  that  time  from  the 
amount  of  salary  proposed  by  certain  of  the  Directors,  and 
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that  it  was  not  then  considered,  bj  liim  at  least,  as  a  fixed 
and  stipulated  sum. 

3.  The  testimony  of  the  plaintiff,  that  he  was  requested 
by  the  Vice-President  and  other  Directors  of  the  company 
to  aid  in  the  canvass  for  the  procurement  of  a  county  sub- 
sidy, so  far  as  it  tended  to  prove  a  special  contract  for  extra 
services  would  perhaps  be  obnoxious  to  the  objection  that 
these  officers  had  no  power  to  make  such  a  contract,  except 
when  in  session  as  a  Board.  But  as  we  have  seen,  all  evi- 
dence of  any  contract  for  extra  services  was  substantially  ex- 
cluded from  consideration  by  the  referee,  and  the  action  of 
the  Board  in  session  is  not  required  merely  to  direct  the 
labor  of  an  employee. 

(S5«)  ^Q  ggQ  nothing  in  the  other  points  made  by  the  defend- 
ant which  calls  for  a  reversal. 

Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No,  3,294.] 

G.  W.  WHITMAN  v.  EDWAED  STEIGER. 

Instructions  to  Jury. — It  is  error  for  the  Court  to  instruct  the  jury  to  find 
upon  a  question  of  fact,  in  relation  to  which  there  is  no  evidence  before 
them. 

The  Court  Must  Construe  Conveyances. — If  there  is  evidence  tending  to 
show  that  title  to  public  lands  has  passed  out  of  the  Government,  it  is  a 
question  for  the  Court  and  not  for  the  jury  to  determine  whether  the  con- 
veyances were  operative  to  divest  the  title  of  the  Government  and  vest  it 
in  the  party  claiming  it. 

LiBOTATioN  OF  AcTiON  A3  TO  DIVISION  Fence.- — ^K  One  of  two  coterminous 
proprietors  of  land  erects  what  is  intended  to  be  a  division  fence,  claim- 
ing it  to  be  on  the  true  line  and  holds  and  occupies  the  land  included  by 
the  fence  adversely  for  five  years,  this  is  sufficient  to  support  the  Statute 
of  Limitations,  even  though  the  other  coterminous  proprietor  did  not  at 
any  time  acquiesce  in  the  location  of  the  fence,  but  constantly  protested 
against  it. 

Paramount  Source  of  Title  in  Ejectment. — ^When  boH;h  parties  claim  un- 
der a  common  source  of  title,  it  is  unnecessary  for  the  plaintiff  in  eject- 
ment to  trace  his  title  back  to  the  paramount  source  of  title. 
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Appeal  from  the  District  Conrt  of  the  Seventh  Judicial 
District,  County  of  Sonoma. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  non- 
suit, because  there  was  no  proof  of  title  passing  from  the 
Government  of  the  United  States  or  any  other  Government. 

The  Court  denied  the  motion. 

The  other  facts  are  stated  in  the  opinion. 

A.  Thomas,  for  Appellant. 

William  McCulloughy  for  Respondent. 

^^    By  the  Court,  Ceookett,  J. : 

The  action  is  ejectment  for  a  strip  of  land  lying  on  the 
dividing  line  between  the  two  tracts  claimed  and  occupied 
by  the  plaintiff  and  defendant  respectively.  Neither  party 
exhibited  any  title  derived  from  the  Government  of  the 
United  States  or  of  Mexico  ;  but,  as  we  understand  the 
facts,  both  entered  under  mesne  conveyances  deraigning 
title  from  Vallejo,  and  each  claiming  that  his  chain  of  title 
includes  the  demanded  premises,  and  that  his  adversary's 
does  not.  A  verdict  and  judgment  having  been  rendered 
for  the  plaintiff,  the  defendant  appeals  from  the  judgment 
and  from  the  order  denying  his  motion  for  a  new  trial. 

The  answer  denies  the  allegations  of  the  complaint,  and 
relies  upon  the  Statute  of  Limitations  as  a  defense.  At  the 
trial  the  Court  charged  the  jury  as  follows:  "The  first 
question  for  you  to  determine  is  whether  the  proof  shows 
that  the  title  of  the  land  in  controversy  ever  passed  from 
the  Mexican  Government  to  the  plaintiffs.  If  you  find  it 
did  not,  then  it  is  your  duty  to  find  whether  the  plaintiff  or 
the  person  through  whom  he  claims  were  in  prior  posses- 
sion of  this  land."  This  portion  of  the  charge  is  objection- 
able on  the  ground:  first,  that  there  was  no  foundation  for 
the  first  branch  of  it  in  the  evidence  as  presented  by  this 
record.  There  was  no  evidence  tending  to  show  that  the 
title  had  ever  passed  out  of  the  Mexican  Government;  and, 
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second,  if  there  had  been,  it  was  a  question  for  the  Court, 
and  not  for  the  jury,  whether  the  conveyances  were  opera- 
tive to  divest  the  title  of  the  Government  and  vest  it  in  the 
plaintiflf.  The  Court  also  charged  the  jury  that  "when  a 
fence  has  been  built  dividing  tlie  lines  of  adjacent  owners, 
there  must  be  an  acquiescence  on  the  part  of  such  owners 
for  more  than  four  years,  to  bar  a  recovery  by  the  true 
****^  owner,  when  it  is  shown  that  the  fence  is  not  on  the 
true  line."  This  portion  of  the  charge  was  not  sufficiently 
guarded,  and  may  have  misled  the  jury.  If  one  of  two  co- 
terminous proprietors  erect  a  division  fence,  claiming  it  to 
be  on  the  true  line,  and  holds  and  occupies  the  land  in- 
cluded by  the  fence  adversely  to  the  adjacent  proprietor  for 
five  years,  this  will  be  sufficient  to  support  the  Statute  of 
Limitations,  even  though  the  other  coterminous  proprietor 
never,  at  any  time,  acquiesced  in  the  location  of  the  fence, 
but  constantly  protested  against  it.  In  such  a  case,  if  he 
would  prevent  the  bar  of  the  statute,  he  must  bring  his  ac- 
tion within  five  years  from  the  commencement  of  the  ad- 
verse holding.  The  question  in  such  a  case  is  not  whether 
he  acquiesced  in  the  erroneous  location  or  ceased  to  acqui- 
esce in  it  at  a  particular  time,  but  whether  his  adversary 
has  held  and  occupied  adversely  for  the  statutory  period. 

We  have  been  favored  with  only  very  brief  points  by  the 
appellant,  and  with  neither  points  nor  brief  by  the  respond- 
ent, and  have  therefore  been  compelled  to  glean  the  facts 
from  a  record  uselessly  voluminous,  unaided  by  counsel. 
But  as  we  understand  the  facts,  we  cannot  say  that  tho 
Court  erred  in  denying  the  motion  for  a  nonsuit.  The 
phiiutiff  and  defendant  both  entered  under  conveyances 
from  a  common  grantor,  and  in  such  cases  it  is  unnecessary 
for  the  plaintiff  to  deraign  his  title  from  the  paramount 
source  of  title. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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<«»>  FRANK  HIGGINS,  SAMUEL  HIGGINS,  and 
JANE  F.  GOLDSTONE  v.  SOLOMON  HIGGINS, 
ANN  HIGGINS,  THOMAS  KELLY,  and  EDWIN 
J.  CHRISTIAN. 

Girr  FROM  Husband  to  Wipe. — If  the  husband  purchase  an  estate  and  pay 
for  it  out  of  the  common  property,  and  cause  it  to  be  conveyed  to  the 
wife  by  a  deed  of  bargain  and  sale,  with  intent  that  it  shall  become  her 
separate  jjroperty,  it  operates  as  a  gift  from  tlie  husband  to  the  wife. 

Evidence  that  Deed  to  Wife  was  Deed  of  Gift. — Although  jn-hna 
/acie  a  bargain  and  sale  deed  of  property  to  the  wife  makes  it  common 
property,  yet  the  wife  may  show  by  extrinsic  evidence  that  it  was  in- 
tended a3  a  deed  of  gift,  and  that  it  is  her  separate  property,  and  such 
evidence  does  not  contradict  or  vary  the  deed. 

Claiming  a  Second  Homestead.— A  widow  to  whom  the  Probate  Court  has 
set  apart  a  homestead  out  of  the  estate  of  her  deceased  husband,  may,  if 
she  afterwards  marries  him,  claim  a  second  homestead  under  the  gen- 
eral Homestead  Act,  on  the  estate  of  her  second  husband. 

Homestead  in' Land  Held  as  Tenant  in  Common. — If  a  husliand  owns 
an  undivided  interest  in  land,  as  a  tenant  in  common  with  others,  and  is 
living  on  it  with  his  family,  his  wife  may  claim  a  homestead  on  it  to  the 
extent  of  the  husband's  undivided  interest,  and  to  the  extent  in  value  of 
five  thousand  dollars. 

Pabtition  of  Land  on  Which  There  is  a  Homestead. — On  a  partition 
of  laud  held  by  tenants  in  common,  if  one  of  them  has  a  homestead 
claim  on  it,  his  undivided  interest  will  be  set  apart  to  satisfy  the  home- 
stead claim,  not  to  exceed  five  thoulsand  dollars  in  value. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  City  and  County  of  San  Francisco. 

Ejectment  to  recover  a  lot  on  Howard  street,  San  Fran- 
cisco, twenty-five  feet  front  by  one  hundred  and  ten  feet 
deep.  The  plaintiffs  were  the  children  of  Solomon  Higgins 
by  hi«  first  wife.  Solomon  Higgins,  on  the  eighth  day  of 
April,  1872,  deeded  the  demanded  premises  to  the  plaintiff 
Goldstone. 

On  the  trial,  the  plaintiffs  proved  by  Solomon  Higgins 
that  he  ordered  Pioche.to  make  the  deed  to  Hilda,  his  first 
(MO)  yf[{Q^  and  that  he  intended  it  as  a  gift  to  her  and  to  bo 
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her  separate  property,  and  that  he  so  informed  her  at  the 
time. 

The  defendants,  Kelly  and  Christian,  were  tenants  of 
Ann  Higgins.  The  defendants  recovered  judgment  in  the 
Court  below,  and  the  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion. 

P.  B.  Ladd,  for  Appellants. 

The  right  to  acquire  and  hold,  as  against  creditors,  a 
homestead,  is  a  constitutional  and  statutory  right.  Neither 
the  Constitution  nor  the  statute  give  or  contemplate  the 
holding  of  but  one  homestead  by  the  same  party:  Sec- 
tion 15,  Article  XI.,  State  Constitution,  HittelFs  General 
Laws,  Title  "Homestead,"  Sec.  1. 

The  object  of  the  law  is  to  secure  from  forced  sale,  one 
homestead  and  place  of  abode  for  the  head  of  a  family ; 
not  so  much  to  protect  such  head  as  to  protect  those  who 
depend  on  that  head  for  their  support. 

But  in  the  case  at  bar,  the  deed  not  showing  on  its  face 
that  Hulda  was  a  married  woman,  the  law,  in  the  absence  of 
parol  proof  thereof,  presumed  her  single,  and  as  such  pre- 
sumed that  she  held  both  the  legal  and  equitable  title ;  to 
overcome  which  presumption  this  defendant  Ann  was  in  a 
position  where  she  had  to  invoke  the  aid  of  parol  proof  to 
establish  Hulda's  marriage,  whereby  another  presumption 
of  law  was  raised  that  Hulda  held  the  legal  title  in  trust ; 
and  to  overcome  this  presumption  the  plaintiffs  introduced 
parol  proof,  not  to  contradict  or  vary  the  terms  of  the  deed, 
but  to  support  its  very  language:  Jackson  v.  Lodge,  36 
Cal.  53,  54. 

And  to  show  a  gift  from  Solomon  to  Hulda,  and  that  he 
ordered  the  deed  made  to  her  as  such  gift.  This  he  could 
do:  Pecic  v.  Fandenburgh,  30  Cal.  53.  The  gift  so  made 
being  legal  and  binding  as  to  him,  will  be  equally  binding 
on  his  heirs,  and  on  his  second  wife,  Ann ;  for  they  claim 
^••^^  through  him,  and  occupy  no  better  position  in  this  re- 
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spect  than  he  does:  Peck  v.  Brummagim,  31  Cal.  445, 
447.  It  may  be  claimed  that  as  one  third  of  this  property, 
on  the  death  of  Hulda,  descended  to  Solomon,  that  Ann, 
his  second  wife,  could  secure  a  homestead  to  the  extent  of 
that  interest.  To  which  claim  we  answer  as  follows :  A 
homestead  cannot  be  carved  out  of  property  held  by  ten- 
ante  in  common:  6  Cal.  416;  23  Id.  514;  27  Id.  418;  37 
Id.  655.  ^A.nd  the  possession  of  one  tenant  in  common 
does  not  change  the  rule:  32  Cal.  481,  483,  484.  The 
statute  passed  March  9,  1868  (p.  116),  has  not  and  could 
not  enlarge  her  rights  in  this  respect.  It  provides  that  the 
owner  of  an  undivided  interest,  who  is  in  the  exclusive  oc- 
cupation, may  have  a  homestead  to  the  extent  of  his  inter- 
est therein.     In  the  case  at  bar,  the  wife  had  no  interest. 

.  C.  G,  Howard  and  Daingerfield  dk  Olney,  for  Respondents. 

Can  the  plaintiff,  upon  a  simple  complaint  in  ejectment, 
without  any  allegation  of  error  in  the  recitals  of  a  deed, 
prove  that  a  deed  which  purports  to  be  a  deed  of  bargain 
and  sale,  is  in  fact  one  of  gift  from  a  husband  whose  name 
does  not  appear  as  a  grantee  therein  ? 

The  records  did  not  disclose  any  title  in  the  plaintiffs  at 
the  time  Ann  Higgins  claimed  the  homestead  ;  and  she 
stands  in  the  actual  occupancy,  and  in  all  equity  entitled  to 
the  ownership  and  possession.  This  claim  plaintiffs  seek  to 
overturn  by  showing  a  legal  title  in  themselves.  To  do 
this,  they  offer  a  deed  made  by  Pioche,  a  stranger,  to  Hulda, 
the  former  wife  of  Solomon  Higgins,  and  from  Solomon 
Higgins  to  plaintiff  Goldstpne.  Now,  it  must  be  apparent 
that  the  interest  .conveyed  by  the  deeds  upon  their  faces, 
was  not  a  legal  title.  There  was  no  conveyance  from  Hulda 
Higgins  to  her  husband,  hence  the  deed  from  Solomon  to 
Jane  Goldstone,  without  oral  evidence,  conveyed  nothing. 
So  that  there  was  no  legal  title  or  equitable  right  shown  in 
<***^  the  plaintiffs  till  it  was  disclosed  by  the  verbal  evidence 
on  the  trial. 
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It  has  been  decided  time  and  again  bj  onr  Courts,  that 
in  ejectment,  plaintiff  must  recover  on  a  legal  title;  that  an 
equitable  one  will  not  sustain  ejectment:  32  Gal.  458;  Id. 
481,  and  cases  cited.  Deed  must  be  reformed:  21  Cal. 
122;  13  Id.  116;  21  Id.  220. 

Under  any  view  of  the  law  tliat  can  be  taken,  Solomon 
Higgins,  the  husband,  had  an  interest  in  the  land,  and  Apn 
Higgins,  being  the  wife,  and  having  declared  her  homestead 
upon  it,  had  a  right  to  her  possession,  and  no  suit  could  be 
instituted  against  her  till  after  demand  to  be  let  into  posses- 
sion: JEwald  V.  Corbeit,  32  Cal,  493;  Carpenlier  y.  MUcIieU, 
29  Id.  330. 


By  the  Court,  Crockett,  J. : 

It  appears  from  the  finding  that  the  demanded  premises 
were  purchased  by  the  defendant,  Solomon  Higgins,  from 
Pioche,  for  nine  hundred  dollars,  during  the  life-time  of 
Hulda,  the  wife  of  said  Higgins;  that  the  purchase-money 
was  paid  out  of  the  common  property  of  said  marriage; 
that  at  the  request  of  the  husband,  and  by  way  of  gift  from 
him,  and  with  the  intention  on  his  part  that  the  same  should 
become  her  separate  estate,  the  property  was  conveyed  by 
Pioche  directly  to  the  wife  by  a  deed  of  bargain  and  sale 
reciting  a  consideration  of  nine  hundred  dollars;  that  the 
wife  afterwards  died  intestate  during  the  life-time  of  the 
husband,  leaving  the  plaintiffs  as  her  heirs  at  law;  that  the 
husband  subsequently  intermarried  with  the  defendant,  Ann 
Higgins;  that  thereafter,  whilst  residing  on  the  premises 
with  her  husband,  the  said  Ann  duly  filed  and  recorded  a 
declaration  claiming  said  premises  as  a  homestead;  after 
which  ber  husband,  Solomon  Higgins,  by  a  deed  reciting 
love  and  affection  as  the  consideration,  conveyed  the  prem* 
<®"*^  ises  to  one  of  the  plaintiffs;  and  that  ever  since  the  fil- 
ing of  the  declaration  of  homestead,  the  defendant,  Ann  Hig- 
gins, has  resided  upon,  claimed  and  used  said  premises  as  a 
homestead.     On  these  facts,  the  Court  entered  a  judgment 
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for  tlie  defendants,  on  the  ground:  First — **That  the  plaint- 
iffs, as  heirs  at  law  of  their  deceased  mother,  did  not 
acquire  by  descent  a  right  of  entry  on  the  demanded  prem- 
ises. If  any  right  to  said  premises  exists  in  them  as  such 
heirs,  it  is  an  equitable  right  which  cannot  be  enforced  in 
this  action.  Second — That  they  did  not  acquire  a  right  of 
entry  on  said  premises  as  grantees  of  their  fathers,  because 
their  father  could  not  legally  convey  it  to  them  during  the 
existence  of  the  homestead  upon  it  acquired  by  his  second 
wife."  It  is  well  settled  in  this  Court  that  if  a  husband 
purchase  an  estate  and  pay  for  it  out  of  the  common  prop- 
erty, and  cause  it  to  be  conveyed  to  the  wife  by  a  deed  of 
bargain  and  sale,  with  the  intent  that  it  shall  become  her 
separate  estate,  the  transaction  will  operate,  and  be  upheld 
as  a  gift  from  the  husband  to  the  wife :  Peck  v.  Brummagimy 
31  Cal.  440;  Dow  v.  GouU  dt  Cun-y  S.  M.  Co.,  Id.  653;  In^ 
geraoll  v.  Tmd)ody,  40  Id.  603;  Woods  v.  Whitney,  42  Id. 
359. 

The  doctrine  of  these  cases  is,  that,  prima  facie,  property 
conveyed  to  the  wife  by  a  deed  of  bargain  and  sale,  is  com- 
mon property,  but  that  it  is  competent  for  the  wife  to  show 
by  extrinsic  proofs,  the  true  character  of  the  transaction, 
on  establishing  which,  the  deed  will  be  held  to  operate  as  a 
conveyance  to  her  of  a  separate  estate.  It  is  held  that  such 
proof  does  not  contradict  or  vary  the  written  instrument, 
except  in  so  far  as  it  explains  the  consideration,  which  it  is 
always  competent  to  do,  even  in  an  action  at  law:  Rhine  y. 
Ellen,  36  Cal.  362.  In  Ramsdell  v.  luOer,  28  Cal.  37,  it  was 
decided  that  it  was  not  only  competent  for  a  wife  claiming 
under  a  deed  of  this  character  to  show  that  the  purchase 
money  was  paid  out  of  her  separate  estate,  but  that  enough 
^*®*^  appeared  on  the  face  of  the  deed  to  put  a  purchaser 
from  the  husband  on  inquiry  as  to  the  true  state  of  the 
facts. 

The  Court  below,  however,  appears  to  have  proceeded  on 
the  theory  that  inasmuch  as  the  deed  on  its  face  was  prima 
facie  a  conveyance  to  the  wife  of  common  property,  it  was 
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not  competent,  in  an  action  at  law,  to  overcome  this  pre* 
snmption  by  proof  of  the  extrinsic  facts;  and  that  the 
remedy  of  the  plaintiffs,  if  any  they  had,  was  in  a  Court  of 
equity.  But  the  parol  proof  was  directed  wholly  to  the 
consideration,  and  not  to  the  operative  words  of  the  con- 
veyance. The  legal  effect  of  it  was  to  show,  in  substance, 
that  the  husband  had  made  a  gift  to  his  wife  of  the  pur- 
chase-money, and  had  invested  it  for  her  in  tbis  property, 
which  he  caused  to  be  conveyed  to  her  as  her  separate  es- 
tate. In  this  way  the  presumption  arising  on  the  face  of 
the  deed  that  it  was  common  property,  was  overcome,  as  in 
the  cases  already  cited,  by  proving  that  it  was  in  fact  her 
separate  estate,  purchased  with  money  given  to  her  by  her 
husband  for  that  purpose.  The  oral  proofs  in  no  respect 
contradicted,  varied  or  added  to  the  words  of  the  convey- 
ance, which  recited  a  valuable  consideration  paid  by  the 
wife,  and  conveyed  the  legal  title  to  her.  The  sole  object 
of  the  proof  was  to  show  that  this  recital  was  substantially 
true,  and  that  the  purchase-money  was  furnished  by  the 
husband  as  a  gift  to  the  wife.  The  question  is  very  differ- 
ent from  that  decided  in  Jackson  v.  Lodge,  36  Oal.  53,  which 
has  so  often  been  questioned  in  subsequent  cases  as  no 
longer  to  have  the  weight  of  authority.  For  these  reasons 
I  think  the  Court  below  erred  in  holding  that  the  plaintiffs 
acquired  no  right  of  entry  as  heirs  to  their  mother.  But 
ou  the  death  of  Mrs.  Higgins,  her  surviving  husband  suc- 
ceeded to  a  portion  of  her  estate,  and  became  a  tenant  in 
common  with  her  children,  the  plaintiffs,  to  one  of  whom 
he  has  since  conveyed  all  his  interest. 

The  whole  title,  therefore,  legal  and  equitable,  is  in  the 
^•^^  plaintiffs,  unless  the  operation  of  the  deed  from 
Solomon  Higgins  to  Mrs.  Goldstone  has  been  defeated  by 
the  homestead  claim  filed  by  the  defendant,  Ann  Higgins. 
It  appears  from  the  bill  of  exceptions  that  Solomon  Higgins 
and  his  wife,  the  defendant  Ann  Higgins,  intermarried  on 
the  fourth  of  February,  1870 — she  being  then  the  widow  of 
John  Jones,  deceased — and   that  on   the  fifteenth   of  the 
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same  month,  eleyen  days  after  her  marriage  with  Higgins, 
the  Probate  Court,  by  a  proper  decree,  set  apart  to  her,  as 
the  widow  of  Jones,  a  lot  and  buildings  in  San  Francisco, 
out  of  the  estate  of  Jones,  as  a  homestead  .for  the  use  and 
benefit  of  herself  and  the  children  of  her  marriage  with 
Jones,  of  whom  there  are  four;  ihat  the  decree  was  duly 
recorded,  and  there  is  nothing  to  show  that  it  has  been  an- 
nulled, or  is  not  in  full  force.  It  further  appears  that  there 
are  no  children  of  the  second  marriage.  Whether  the  wife, 
under  these  circumstances,  can  claim  a  homestead  in  the  es* 
tate  of  her  second  husband,  is  a  novel  question,  for  the  first 
time  presented  to  this  Court. 

It  is  said  that  if  she  can  claim  both,  she  will  be  protected 
in  the  enjoyment  of  two  homesteads  at  the  same  time — a 
result  which,  it  is  claimed,  was  not  contemplated  by  the 
statute.  But  it  is  to  be  observed  that  the  homestead  to  be 
set  apart  under  the  Probate  Act,  for  the  use  of  the  widow 
and  minor  children,  is  a  mere  reservation  out  of  the  prop- 
erty of  the  estate,  for  their  benefit,  and  is  for  the  use  of  the 
minor  children  as  well  as  the  widow.  Under  the  general 
Homestead  Act,  however,  the  homestead  goes  to  the  wife 
alone,  if  she  survives  her  husband;  and  her  children  by  a 
former  marriage  would  have  no  interest  in  it,  while  the 
children  of  her  last  marriage  would  have  no  interest  in  a 
homestead  set  apart  from  the  estate  of  the  first  husband. 
Looking  to  the  policy  which  dictated  the  two  classes  of  home- 
^•••^  steads,  we  think  the  fact  that  a  homestead  had  been 
set  apart  from  the  estate  of  her  former  husband,  for  the  use 
of  Mrs.  Higgins  and  her  minor  children,  did  not  estop  her 
from  claiming  a  homestead  out  of  the  estate  of  her  second 
husband.  On  the  death  of  his  former  wife,  intestate, 
Solomon  Higgins  succeeded,  under  the  Statute  of  Distribu- 
tions and  Descents,  to  one  third  of  the  property,  and  the 
other  two  thirds  descend  to  the  plaintifis,  as  the  heirs  at 
law  of  their  mother.  The  only  interest  in  which  Mrs.  Hig- 
gins could  assert  the  right  of  homestead  was  the  one  un- 
divided third  part  of  the  property  derived  by  her  husband 
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from  his  deceased  wife,  and  in  that  to  an  amount  not  ex- 
ceeding five  thousand  dollars.  Under  the  Act  of  March 
9,  1868  (Stats.  1867-8,  p.  116),  she  was  entitled  to  take  up 
a  homestead  claim  on  his  undivided  one  third  interest;  and 
after  the  homestead  claim  was  perfected,  the  husband,  by 
his  sole  conveyance,  could  not  defeat  it.  The  plaintiiSfs, 
therefore,  were  entitled  to  recover  two  undivided  thirds  of 
the  property,  and  to  be  let  into  the  possession  jointly  with 
the  defendant;  and,  on  a  partition  of  the  property,  the  one 
undivided  third  part  would  be  set  apart  to  satisfy  the  home- 
stead claim,  not  to  exceed  five  thousand  dollars  in  value. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,570.] 

JAMES  H.  SWIFT  v.  JARVIS  SWIFT. 

Ck)NTRACT  Wjtbis  STATUTE  OF  Fkauds.— A  Verbal  contract  between  the 
lender  and  borrower  that  money  loaned  is  to  be  repaid  when  nut-bearing 
trees  about  to  bo  planted  on  the  borrower's  farm  yield  an  income  suffi- 
cient to  pay  the  same,  over  and  above  the  paying  expenses  of  the  farm 
and  of  the  borrower's  family,  is  void  under  the  Statute  of  Frauds,  be- 
cause the  parties  must  have  contemplated  that  more  than  one  year  would 
elapse  before  the  time  of  payment  would  arrive. 

The  Law  Presumes  a  Promisb  to  Pay  Money  Borrowed.— Although  a 

(MIY)  contract  between  the  borrower  and  lender  of  money,  as  to  the  time  of 
its  payment,  may  be  void  under  the  Statute  of  Frauds,  yet,  as  the  bor- 
rower has  the  lender's  money,  the  law  presumes  a  promise  that  he  will 
repay  it  on  demand. 

Principal  and  Not  Agent  Must  Sue. — ^Wfaen  S.,  as  the  agent  of  R.,  loans 
the  money  of  R.,  an  action  against  the  borrower  to  recover  it  must  be 
brought  in  the  name  of  R.     S.  cannot  sue  for  the  money. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, County  of  Santa  Barbara. 

The  facts  are  stated  in  the  opinion. 

Charles  E,  Uuse,  for  Appellant. 
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A.  Packard^  for  Bespondent. 

By  the  Oonrt,  Belcheb,  J. : 

This  is  an  action  to  recover  something  more  than  seven 
thousand  dollars  for  money  loaned  and  labor  and  services 
performed.  The  defendant,  by  his  answer,  denied  all 
liability  for  the  services,  and  denied  that  more  than  two 
thousand  eight  hundred  dollars  had  been  loaned  to  him  by 
the  plaintiff.  It  was  also  alleged  that  no  part  of  the  money 
had  become  due  when  the  action  was  commenced.  The 
case  was  tried  before  a  referee,  and  judgment  was  reported 
and  entered  for  the  plaintiff.  The  appeal  is  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

It  appears  from  the  record,  that  in  June,  1868,  the  de- 
fendant purchased  a  farm  in  Santa  Barbara  County,  which 
he  proposed  to  improve  by  planting  it  in  nut-bearing  trees; 
that  the  plaintiff,  who  is  a  son  of  the  defendant,  went  upon 
the  farm  with  his  father,  and  thereafter  performed  services 
in  its  management  until  shortly  before  the  commencement 
of  this  action,  and  at  various  times  advanced  money  for  its 
improvement;  that  it  was  agreed  between  the  plaintiff  and 
defendant  that  the  money  should  bear  no  interest,  and 
(«B8)  ghould  not  be  repayable  until  the  farm  should  yield  an 
income  sufficient  for  that  purpose  over  and  above  paying  its 
own  expenses  and  the  expenses  of  the  defendant's  family; 
that  in  September,  1871,  at  which  time  the  farm  had  yielded 
no  surplus  income,  the  plaintiff  left  the  defendant's  house, 
and  shortly  thereafter  commenced  this  action. 

The  referee  was  of  the  opinion  that,  because  the  contract 
for  the  repayment  of  the  money  was  not  in  writing,  and  be- 
cause the  money  w^as  to  be  **  paid  out  of  the  proceeds  of  the 
farm,  after  expenses,  and  a  number  of  years  would  neces- 
sarily elapse  before  the  same  could  be  paid,  inasmuch  as  the 
enterprise  consisted  in  the  growth  and  culture  of  nut-bear- 
ing trees,"  the  contract  was  within  the  Statute  of  Frauds, 
and  the  law  would,  therefore,  imply  a  promise  to  presently 
repay  the  money. 
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1.  We  see  no  error  in  this  conclusion  of  the  referee. 
By  our  Statute  of  Frauds  every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof,  is  declared  to  be  void,  unless  such  agreement, 
or  some  note  or  memorandum  thereof  expressing  the  con- 
sideration be  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith.  There  can  be  no  doubt  that  a  promise 
to  pay  money,  as  much  as  a  promise  to  any  other  act,  after 
the  expiration  of  a  year,  is  within  the  statute.  Numerous 
cases  have  arisen  upon  the  corresponding  clause  of  the 
statute,  as  it  is  found  in  England  and  the  several  States,  ac- 
cording to  Mr.  Parsons  (2  Parsons  on  Con.  310,  note),  may 
be  arranged  in  three  classes:  1.  When  by  the  express 
agreement  of  the  parties,  the  performance  of  the  contract- 
is  not  to  be  completed  within  one  year;  2.  When  it  is  evi- 
dent from  the  subject-matter  of  the  contract,  that  the  par- 
ties had  in  contemplation  a  longer  period  than  one  year  as 
the  time  for  its  performance;  3.  When  the  time  for  the 
performance  of  the  contract  is  made  to  depend  upon  some 
contingency  which  may  or  may  not  happen  within  one  year. 
^•••^  In  the  firat  and  second  classes  the  contract  is  held  to 
be  within  the  statute,  and  in  the  third  class  it  is  held  not  to 
be  within  it. 

It  is  evident  that  the  contract  in  question  must  fall  within 
the  second  class  named.  No  specified  time  was  named  for 
its  performance,  but  inasmuch  as  the  money  was  to  be  paid 
out  of  the  profits  of  the  farm,  and  those  profits  were  ex- 
pected to  be  realized  from  nut-bearing  trees,  which  were 
yet  to  be  planted,  it  must  have  been  contemplated  by  the 
parties  that  a  longer  period  than  a  year  would  elapse  before 
there  could  be  any  performance. 

The  contract,  as  made,  was  then  void  under  the  statute, 
but  having  the  plaintiff's  money,  which  he  could  not  justly 
retain,  the  law  presumes  a  promise  on  the  part  of  the  de- 
fendant to  repay  it  on  demand. 

2.  It  is  objected  that  the  judgment  is  erroneous  because 
two  thousand  dollars  of  the  money  sued  for  belonged  to  one 
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Ann  Beed,  and  we  think  this  objection  well  taken.  It  is 
evident,  from  the  testimony  of  the  plaintiff,  that  in  loaning 
this  money  he  acted  as  the  agent  of  Ann  Beed,  and  loaned 
the  money  as  her  money.  He  did  not  pretend  to  be  acting 
for  himself.  She  was  consulted,  and  directed  as  to  the 
terms  of  the  loan.  The  indebtedness  arose  to  her  then,  and 
not  to  the  plaintiff.  The. indebtedness  not  being  to  him,  of 
coarse  the  plaintiff  could  not  sue  for  it. 
Judgment  and  order  reversed  and  cause  remanded. 

Mr.  Chief  Justice  Wallaoe  did  not  express  an  opinion. 


[No.  3,642.] 

^  J.  S.  POLACK  AND  MAET  POLACK,  his  Wife,  v. 
JAMES  SHAFEE,  CLINTON  GUBNEE,  WILLIAM 
S.  CHAPMAN,  THOMAS  W.  MOOBE  and  HOE- 
ACE  TEMPLETON. 

Writ  of  Restitution  in  Fobcible  Entry. — If  a  plaintiff,  in  forcible  entry 
and  detainer,  recovers  judgment,  and  is  placed  in  possession  of  the 
premises  by  a  writ  of  restitution,  and  the  judgment  is  afteru-ards  re- 
versed by  the  Supreme  Court,  the  Court  below  should  restore  the  de- 
fendant to  the  possession. 

Misjoinder  of  Causes  of  Action  in  Forcible  Entry. — A  count  for  a 
cause  of  action,  under  the  Forcible  Entry  and  Unlawful  Detainer  Act, 
cannot  be  joined  in  the  same  action  with  a  count  for  holding  over  as  a 
tenant  of  the  plaintiff,  contrary  to  the  terms  of  a  lease. 

Landlord  Cannot  Maintain  Forcible  Entry.  —  The  landlord  cannot 
maintain  forcible  entry  or  unlawful  detainer  for  an  entry  made  upon  the 
demanded  premises  after  his  tenant  has  entered  into  possession  under  a 
lease. 

Landlord  Cannot  Maintain  Unlawful  Entry. — If  an  unlawful  entry  is 
made  upon  the  possession  of  the  owner,  but  when  he  demands  a  sur- 
render, the  right  to  the  possession  has  passed  from  him  to  bis  tenant  to 
whom  ho  has  made  a  lease,  the  landlord  cannot  maintain  unlawful  de- 
tainer. 

Complaint  in  Forcible  Entry. — The  fraudulent  acts  wliich  may  be  alleged, 
under  the  fifth  section  of  the  Forcible  Entry  and  Unlawful  Detainer  Act, 
do  not  constitute  a  cause  of  action,  but  merely  go  to  the  enhancement 
of  damages  when  a  cause  of  action  is  made  out  under  the  other  sections 
of  the  Act. 
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Ck)yENANT  ON  Pakt  of  Lessee  in  a  Lease.— When  a  lease  is  made  of  the 
entire  premises  constituting  a  hotel,  and  the  land  surrounding  the  same, 
and  a  covenant  on  the  part  of  the  lessee  is  inserted,  that  the  lessor  may 
retain  and  occupy  a  room  in  the  hotel,  and  board  there,  this  covenant  is 
no^  a  reservation  of  the  room  from  the  operation  of  the  lease,  and  for  a 
forcible  entry  into  this  room  the  lessee  alone  can  complain. 

Appeal  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

The  demanded  premises  are  in  Sonoma  County,  and  con- 
sist of  six  hundred  and  forty  acres  of  land  located  on  the 
north  and  south  banks  of  the  Pluton  Biver,  or  Sulphur 
Creek.  The  celebrated  Geyser  Springs,  and  the  Geyser 
^•'^^  Springs  Hotel  are  on  the  property.  The  plaintiff, 
Mary  Pollack,  purchased  the  land  from  the  State  as  a  part 
of  tiie  five  hundred  thousand  acres  granted  to  this  State  by 
the  United  States,  and  obtained  a  certificate  of  purchase 
on  the  thirtieth  day  of  December,  1862.  James  Shafer, 
one  of  the  defendants,  leased  the  premises  from  the  plaint- 
iffs in  1866,  and  continued  their  tenant  until  December  31, 

1869.  On  the  first  day  of  January,  1869,  they  executed  to 
him  a  written  lease,  to  expire  December  31, 1869,  he  agree- 
ing to  pay  twelve  hundred  dollars  as  rent,  and  board  them, 
and  allow  them  to  select  and  occupy  a  room.  In  Novem- 
ber, 1869,  the  furniture  iu  the  hotel,  which  belonged  to 
Shafer,  was  attached  at  the  suit  of  Goodwin  &  Co.,  and 
others;  and  Shafer,  at  the  Sheriff's  request,  to  avoid  the  ne- 
cessity of  removing  the  goods,  gave  him  the  keys  of  the 
hotel,  and  uUowed  him  to  take  possession  and  put  iu  a 
keeper.  On  the  eleventh  day  of  December,  1869^  the 
plaintiff,  J.  S.  Polack,  gave  Susenbeth  a  lease  of  the  prop- 
erty for  the  term  of  one  year  from  the  first  day  of  January, 

1870,  containing  the  covenant  mentioned  in  the  opinion, 
and  on  the  thirteenth  of  the  same'month,  J.  S.  Polack  gave 
him  a  power  of  attorney  to  enter  upon  and  take  possessiou 
of  the  property;  and  on  the  same  day,  Polack  and  Sasen- 
beth  eutered  into  an  agreement  by  which  the  former  was  to 
take  possession  of  the  property  and  hold  it  for  the  latter 
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until  the  first  of  January,  1870,  when  the  lease  between 
them  went  into  effect.  Shafer  had  failed  to  pay  rent,  ac- 
cording to  the  terms  of  his  lease,  and  Polack  claimed  that 
he  had  a  right,  under  the  covenants  of  the  lease,  to  take 
possession.  Shafer,  when  he  gave  the  Sheriff  the  keys,  left 
the  property.  Susenbeth  went  to  the  hotel  on  the  twenty- 
ninth  of  December,  1869,  and  it  was  arranged  between  him 
and  the  Sheriff's  keeper,  that  Susenbeth  might  have  posses- 
sion of  the  property,  but  the  Sheriff  might  continue  to  keep 
the  goods  attached  in  the  house.  This  was  about  noon  of 
the  twenty-ninth.  On  the  thirty-fiinst,  about  two  o'clock  P.  M., 
^•^^  Shafer  arrived  at  the  hotel;  and  in  the  evening,  about 
nine  o'clock,  defendants  Moore  and  Templeton  arrived  at 
the  hotel,  and  Shafer  said  they  were  his  lawyers.  They 
took  rooms  and  got  supper.  Defendants  Gurnee  and  Chap- 
man arrived  about  the  same  time,  and  also  occupied  rooms 
and  took  supper.  About  ten  o'clock  P.  M.,  as  all  were  in 
the  parlor,  Gurnee  told  Susenbeth  he  owned  the  property, 
and  that  he  had  come  there  to  take  possession,  and  that  he 
had  a  patent  from  the  United  States  for  the  same.  Susen- 
beth replied  that  he  was  in  possession  for  Polack.  Gurnee 
replied  that  Snsenbeth's  presence  was  embarrassing,  and  the 
latter,  in  answer,  said  that  Gurnee's  presence  was  embarras- 
sing. The  parties  smiled  and  retired  to  bed.  Up  to  this 
time,  the  Deputy  Sheriff  had  kept  the  keys  of  the  hotel. 
There  was  a  room  in  the  hotel  next  to  the  parlor,  which  the 
plaintiffs  had  occupied  when  at  the  hotel.  Susenbeth  had 
the  key  of  this  room.  It  was  number  thirty-two.  On  the 
second  of  January,  Shafer,  in  the  presence  of  the  other  de- 
fendants, asked  Susenbeth  for  the  key  of  this  room.  He 
refused  to  give  it  up,  and  went  into  the  room,  and  locked 
himself  in.  The  defendants  then  forced  open  the  door, 
and  took  the  furniture  out  and  placed  it  in  the  front  yard. 
This  furniture  was  not  under  attachment,  and  belonged  to 
the  plaintiffs.  Susenbeth  was  then  told  that  if  he  would 
acknowledge  he  was  dispossessed,  he  might  put  the  furniture 
into,  the  house.     He  did  so,  and  the  furniture  was  returned 
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to  the  house.  On  the  morning  of  the  fifth  Susenbeth  left. 
On  the  eleventh  day  of  January  the  plaintiffs  demanded 
possession,  and  then  brought  this  action.  The  complaint 
alleged  that  on  the  thirtieth  day  of  December,  1869,  de- 
fendant Chapman,  as  the  attorney  in  fact  of  one  Freniere, 
executed  to  Chapman  a  deed  of  the  quarter  section  on  which 
the  hotel  was  built. 

In  the  fourth  count  of  the  complaint,  a  conspiracy  was 
alleged  between  the  defendants  to  procure  possession  of  the 
^•^^  property;  and  it  was  averred  that  their  acts  in  obtain- 
ing possession  were  in  pursuance  of  this  conspiracy. 

The  other  facts  are  stated  in  the  opinion. 

J,   JV.   JVinans,  for  Appellants. 

The  plaintiffs  were  in  peaceable  and  actual  possession  of 
the  premises  on  the  thirty-first  of  December,  1869,  and 
from  the  twenty-ninth  of  December,  and  so  continued  until 
forcibly  ousted  therefrom  by  defendants. 

The  power  authorizes  Susenbeth  to  hold  possession  for 
for  plaintiffs  until  **the  first  day  of  January,  1870 — that  is, 
\intil  the  entry  under  lease  of  J.  C.  Susenbeth  " — and,  there- 
fore, by  its  own  terms,  gave  a  possession  different  from  that 
authorized  by  the  lease:  Minium  v.  jBwjt,  16  Cal.  107. 

The  entry  of  the  defendants,  under  the  circumstances, 
was  forcible:  Valencia  v.  Conchy  32  Cal.  344,  345,  346;  Ilex 
V.  Stark,  3  Burrows,  1702;  Beiiry  v.  Williams,  1  Zabriskie, 
427,  428;  Slate  v.   Caldwdl,  2  Jones'  Law,  N.  C  468,  471. 

Whether  defendant's  entry,  on  the  thirty-first  December, 
constituted  an  entry  by  force,  or  any  kind  of  violence,  or 
circumstances  of  terror,  within  the  meaning  of  the  statute, 
was  a  question  for  the  jury,  and  not  for  the  Court,  under 
the  evidence;  and  the  Court  erred  in  taking  the  case  from 
the  jury  by  granting  a  nonsuit:  Hendricksony,  Hetidriclcson, 
7  Halstead,  N.  J.  202;  Denniaon  v.  Smith,  26  Mo.,  5  Jones, 
438;  Davidson  v.  Phillips,  9  Terger,  Tenn.  96. 

Susenbeth  never  had  any  possession  in  himself,  under 
either  the  power  or  the  lease,  for  when  the  term  demised  by 
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the  lease  began,  defendants  were  in  possession,  and  be 
could  not  oust  them,  and,  consequently,  could  not  make 
entry  under  that;  while  his  possession  for  plaintiffs  under 
the  power  did  not  last  merely  until  the  demised  term  began 
(January  first),  but  as  the  power  expressly  states,  **  until 
^^^^  the  entry  under  lease  of  J.  C.  Suseubeth;"  and  Susen- 
beth  never  entered,  or  had  the  ability  to  enter,  for  himself, 
under  that:  JFrazier  v.  Hanlon,  5  Cal.  157;  Willardv,  War- 
ren, 17  Wend.  264;  Burt  ads.  Ike  Stale,  Corns.  R.  S.  C. 
489;  Fenvsylvania  v.  Robinson,  Addison,  Penn.  17;  Valen- 
cia V.  Couch,  32  Cal.  345;  Bud  v.  Frazier,  38  Cal.  696. 

The  covenant  in  the  lease,  reserving  to  plaintiffs  this  par- 
ticular room,  which  is  expressly  specified  therein,  and  in 
regard  to  which  it  is  provided  by  the  covenant  that  plaintiffs 
shall  retain  and  occupy  the  same,  is  not  a  personal  coven- 
ant. A  personal  covenant  in  a  lease  is  one  that  exists  in 
contrast  to  a  covenant  which  runs  with  the  land.  The  one 
charges  the  land;  the  other  does  not  charge  it,  but  is  a  mere 
chose  in  action.  The  character  of  each  is  defined,  and  the 
distinction  between  them  thus  shown,  in  Taylor^s  Landlord 
and  Tenant,  Sec.  260,  p.  190,  fifth  edition,  1869;  lallmany. 
Coffin,  4  Comstock,  134. 

George  A.  Nonrse,  for  Bespondents. 

There  is  no  evidence  to  show  that  plaintiffs  ever  had  any 
interest  in,  or  possession  of,  the  premises  mentioned  in  the 
complaint,  or  any  part  thereof.  There  is  no  evidence  in 
the  case  tending  to  show  a  forcible  entry  upon  the  posses- 
sion of  plaintiff,  nor  of  any  forcible  detainer  of  the  prem- 
ises whatever.  An  action  of  forcible  entry  and  detainer 
cannot  be  maintained,  except  by  the  party  whose  actual 
possession  has  been  entered  upon,  forcibly  or  unlawfully. 
If  the  alleged  forcible  entry  is  made  upon  the  possession  of 
a  tenant,  he,  and  not  the  landlord,  must  bring  the  action  of 
forcible  entry  and  detainer:  Treat  v.  Stuart,  5  Cal.  113. 

Where  the  owner  of  land  has  a  right  of  action  for  forcible 
entry  upon  or  forcible  or  unlawful  detainer  of  such  land, 
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and  makes  a  lease  (whether  before  or  after  such  entry,  etc.) 
of  said  land,  which  lease  goes  into  effect  after  such  right  of 
action  accrues,  he  cannot,  during  the  term  created  by  such 
^^^^  lease,  maintain  an  action  based  upon  such  forcible 
entry  or  forcible  or  unlawful  detainer:  Kile  v.  Tubbs,  32 
Cal.  332. 

The  forcible  entry  and  detainer  statute  is  leveled  at  acts, 
not  at  intentions  or  preparations.  And  even  if  preparations 
and  intentions  culminate  in  such  acts  as  are  prohibited  by 
the  statute,  the  injured  party  has  redress  only  against  the 
acts,  as  of  the  time  when  they  are  committed. 

The  power  of  attorney  expired,  by  its  own  limitation,' 
when  the  term  created  by  the  lease  began.  Its  grant  of 
power  is  only  "until  the  first,  day  of  January,  1870 — that 
is,  until  the  entry  under  lease  of  said  J-  C.  Susenbeth." 

The  lease  from'  J.  S.  Polack  leases  the  whole  of  the  Gey- 
ser property,  six  hundred  and  forty  acres  in  all,  without 
reservation  or  exception,  to  J.  0.  Susenbeth. 

By  the  Court,  NiLES,  J. : 

This  action  was  brought  under  the  Forcible  Entry  and 
Detainer  Act  of  1866,  to  recover  the  possession  of  certain 
premises  known  as  the  Geyser  Springs  Hotel  property,  in 
the  County  of  Sonoma.  A  judgment  of  nonsuit  was  ren- 
dered against  the  plaintiffs,  and  from  the  judgment,  and 
from  the  order  overruling  plaintiffs*  motion  for  a  new  trial, 
this  appeal  is  taken. 

Before  considering  the  motion  for  a  new  trial  upon  the 
merits,  we  shall  notice  several  points  made  by  the  counsel 
for  appellants,  upon  their  appeal  from  the  judgment. 

1.  Errors  are  claimed  in  the  orders  of  the  County  Court 
granting  to  the  defendants  a  writs  of  restitution,  and  re- 
fusiug  to  set  this  order  aside  upon  motion  of  plaintiffs. 

It  seems  that  upon  a  foimer  trial  of  this  cause,  the  plaint- 
iffs recovered  judgment  for  a  restitution  of  the  premises, 
and  upon  this  judgment  a  writ  of  restitution  was  issued 
and  executed.     Upon  appeal  to  this  Court  the  judgment 
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was  reversed  and  the  cause  remanded,  with  directions  to 
^•'•^  the  Court  below  to  sustain  defendants'  demurrer  to 
certain  counts  of  the  complaint.  Upon  filing  the  remit- 
titur in  that  Court,  an  order  was  obtained  for  a  writ  to  re- 
store the  defendants  to  the  possession  of  the  property. 

The  order  was  one  proper  to  be  made.  Upon  a  reversal 
of  a  judgment  in  the  appellate  Court,  it  is  right  that  the 
appellant  be  placed  as  nearly  as  may  be,  without  interfering 
with  the  acquired  rights  of  third  parties,  in  the  same  posi- 
tion which  he  occupied  when  the  erroneous  judgment  was 
rendered:  Reynolds  v.  Harris,  14  Cal.  679. 

This  was  substantially  the  effect  of  the  order  in  question. 

2.  The  Court  did  not  err  in  refusing  to  allow  the  plaint- 
iffs to  file  their  proposed  amended  complaint.  There  was 
an  evident  misjoinder  of  caiises  of  action.  The  first  five 
counts  were  framed  under  the  Act  of  April  2,  1866,  con- 
cerning forcible  entries  and  unlawful  detainers.  The  sixth 
was  framed  under  the  Act  of  April  27,  1863,  commonly 
known  as  the  Landlord  and  Tenant  Act,  and  charged  an  un- 
lawful holding  over  by  the  defendants,  as  tenants  of  plaint- 
iffs, after  expiration  of  the  lease  and  notice  to  quit. 
Causes  of  action  under  these  several  Acts  are  distinct  and 
different,  both  as  regards  the  ground  of  fiction  and  the 
n[iode  of  procedure.  In  the  one  case  there  must  be  proof 
of  the  forcible  taking  or  withholding  of  possession,  and  the 
force  is  the  gist  of  the  action.  There  is  nothing  in  the  nat- 
ure of  a  contract  between  the  parties  to  the  proceeding. 
In  the  other,  the  element  of  force  is  entirely  wanting.  The 
entry  was  lawful  and  the  detention  peaceable.  The  statute 
merely  provides  a  summary  remedy  for  the  breach  of  a 
special  class  of  contracts.  The  incompatability  of  the  two 
causes  of  action  is  obvious,  when  we  consider  that  a  land- 
lord who  should  make  a  forcible  entry  upon  his  own  land 
after  the  expiration  of  his  tenant's  term,  and  due  notice  to 
quit,  would  be  liable  to  an  action  at  the  suit  of  the  tenant, 
under  the  Forcible  Entry  Act  of  1866,  while  the  same  facts, 
^•''^  without  the  forcible  entry,  would  give  the  landlord  an 
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action  against  H»«  tenant,  and  restitution  of  the  premises, 
under  the  Landlord  and  Tenant  Act  of  1863. 

Moreover,  from  an  inspection  of  the  two  Acts,  it  is  evi- 
dent that  the  modes  of  procedure  provided  are  diflferent 
and  inconsistent  in  several  important  respects. 

3.  After  a  careful  examination  of  the  eighty-eight  pages 
of  plaintiffs'  testimony  contained  in  the  transcript,  we  do 
not  see  how  the  Court  could  have  denied  the  nonsuit  moved 
by  the  defendants.  From  the  twenty-ninth  till  the  thirty- 
first  of  December,  1869,  Susenbeth  held  possession  of  the 
premises  as  the  agent  of  the  plaintiffs,  and  by  virtue  of  the 
power  of  attorney  from  them.  The  term  of  Susenbeth's 
lease  from  plaintiffs  commenced  upon  the  first  day  of  Janu- 
ary, 1870.  It  was  the  .evident  intention  of  Susenbeth  and 
the  plaintiffs,  that  the  former  should  hold  the  premises  for 
the  latter  until  the  commencement  of  the  term,  and  should 
thereafter  hold  it  in  his  own  right  as  tenant  under  the  lease. 
On  the  morning  of  the  first  of  January,  if  Susenbeth  was 
still  in  possession,  the  contract  of  lease  was  consummated, 
and  he  then  became  tenant  in  possession  under  it.  No 
other  or  more  formal  entiy  could  be  required. 

Wo  find  no  proof  of  any  act  of  the  defendants  prior  to 
that  date,  amounting  to  an  ouster,  much  less  a  forcible 
ouster  of  the  plaintiff  or  his  agent.  The  entry  of  the  de- 
fendants Gurnee  and  others  on  the  evening  of  the  thirty- 
first  of  December,  was  peaceable,  and  after  the  manner  of 
ordinary  travelers  entering  a  public  hotel,  and  was  made 
without  objection  on  the  part  of  Susenbeth.  The  assertion 
by  Gurnee,  later  in  the  evening,  of  his  title  to  the  property 
and  possession  of  it,  was  unaccompanied  by  any  violence 
or  threats  of  violence.  There  was  not  even  any  talk  of  the 
expulsion  of  Susenbeth  from  the  premises,  and  he  appears 
to  have  occupied  them  thereafter  in  the  same  manner  in 
which  he  had  previously  occupied  them.  We  can  see 
(«»»)  nothing  in  the  occurrences  of  that  evening  to  constitute 
either  a  forcible  entry  or  a  forcible  holding  within  the 
meaning  of  the  first  two  sections  of  the  Forcible  Entry 
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Act,  under  which  the  first  two  counts  of  the  complaint  were 
made.  Nor  was  there  any  evidence  to  sustain  the  third 
count,  which  was  framed  under  the  third  section  of  the 
Act;  for  the  original  entry  was  not  unlawful,  and  if  it  had 
been  unhiwful,  the  right  to  the  possession  of  the  premises 
had  passed  from  the  plaintiffs  when  the  demand  for  sur- 
render was  made. 

The  matters  alleged  in  the  fourth  count  do  not  constitute 
an  independent  cause  of  action.  The  fraudulent  acts  which 
may  be  alleged  under  the  provisions  of  the  fifth  section  of 
the  Act,  go  to  the  enhancement  of  damages  merely,  when  a 
case  is  made  out  under  one  of  the  first  three  sections. 

It  was  claimed  by  appellant  that  the  forcible  entry  by  de- 
fendants on  the  second  of  January,- into  the  room  occupied 
by  Suseubeth,  was  an  injury  to  the  possession  of  plaintiffs, 
and  that  at  least  a  cause  of  action  was  made  out  upon  the 
fifth  count  of  the  complaint,  which  charged  an  entry  by  force 
upon  this  separate  room.  The  fact  of  a  forcible  entry  by  the 
defendants  at  that  time  is  not  disputed,  and  the  only  ques* 
tion  is,  whether  this  room  was  then  in  the  possession  of 
iSusenbeth,  as  the  lessee  or  as  the  agent  of  the  plaintiffs. 
The  lease  to  Susenbeth  was,  by  its  terms,  a  demise  of  the 
entire  premises.  It  contains,  however,  several  covenants 
upon  the  part  of  the  lessee,  and  among  others  the  following : 
*'  That  said  J.  S.  Polack  and  his  wife,  as  further  considera- 
tion of  this  lease,  shall  retain  their  room  adjoining  the  par- 
lor, and  occupy  the  same,  and  board  at  said  hotel  as  long 
as  they  desire,  without  any  charge,  excepting  wines,  beer 
and  spirits.'* 

It  would  seem  that  the  room  mentioned  in  this  covenant 
was  one  which  had  been  selected  and  occupied  by  plaintiff 
during  the  term  of  Shafer,  the  lessee  preceding  Susenbeth, 
under  the  provisions  in  his  lease  giving  them  *'  the  right  to 
CW9)  ii^^me  auj  occupy  a  room  and  obtain  board  at  said 
Geyser  Hotel  for  such  time  as  they  may  desire  and  with- 
out charges,"  etc.  The  clause  in  Susenbeth's  lease,  above 
quoted,  merely  gave  to  the  plaintiffs  the  right  to  occupy  the 
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room  upon  the  same  terms  as  before.  It  was  a  mere  coy- 
enaut  upon  the  part  of  the  lessee,  but  not  a  reservation  of 
a  specific  portion  of  the  premises  from  the  operation  of  the 
lease.  The  general  possession  of  the  entire  property  passed 
to  Susenbeth  under  his  lease,  and  the  forcible  entry  upon 
the  second  of  January  was  an  injury  of  which  he  alone 
could  complain. 

We  find  no  substantial  error  in  the  rulings  of  the  Gourt 
in  the  admission  or  rejection  of  evidence. 

Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,505.] 

JOHN  C.  BOWERS  v.  CHEEOKEE  BOB  et  al. 

Writ  to  be  Restored  to  Possession  in  Forcible  Entry.— If  the  plaint- 
iff obtains  judgment  in  an  action  of  forcible  entry  and  detainer,  but 
docs  not  obtain  possession  of  the  property,  and  a  writ  of  restitution  is 
not  issued,  and  the  judgment  is  afterwards  reversed  and  the  action  dis- 
missed, and  during  the  pendency  of  the  action  third  parties  obtain  pos- 
session of  the  property  by  collusion  with  a  servant  of  the  defendant,  the 
defendant  is  not  entitled  to  a  writ  to  be  restored  to  possession  as  against 
these  third  parties. 

Idem. — A  defendant  in  forcible  entry,  against  whom  judgment  is  rendered^ 
which  is  afterwards  reversed,  but  who  does  not  lose  possession  of  the 
property  imder  or  through  the  judgment,  is  not  entitled  to  be  restored 
to  possession  as  against  third  parties  who  have  ousted  him  during  the 
pendency  of  the  action. 

Renewal  of  Motion  once  Denied. — A  motion  made,  in  the  usual  course 
of  practice,  which  has  once  been  denied,  may  be  renewed  by  leave  of  the 
0)urt ;  and  unless  there  is  an  abuse  of  discretion  in  granting  this  leave, 
the  order  will  not  be  disturbed  by  the  Supreme  Court. 

Appeal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

***^^  The  original  case  of  Bowers  v.  Cherokee  Bob,  out  of 
which  this  appeal  grew,  is  reported  in  45  Cal.  496.  The  de- 
feudunt  in  that  case  (Knight)  was  the  appellant  here;  and 
Blumenberg,  Mendheim,  Waugenheim  and  Knack  were  the 
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respondents.  The  plaintiff  Bowers,  in  the  original  case, 
made  an  affidavit,  used  on  the  hearing  of  the  motion  in  ihla 
case,  which  tended  to  show  that  during  the  pendency  of 
the  motion  for  a  new  trial,  the  defendants  consented  that  a 
writ  of  restitution  should  issue,  and  that  he  obtained  one 
and  placed  it  in  the  hands  of  the  Sheriff,  but  that  before 
the  Sheriff  could  execute  it,  the  employees  of  defendant 
Knight  sold  out  the  possession  of  the  property  to  Blumen- 
berg,  and  that  the  writ  was  not  served.  The  action  was 
dismissed  in  the  County  Court,  March  20,  1871.  The 
plaintiff  Bowers  was  not  a  party  to  the  motion  in  this  case, 
nor  to  this  appeal. 

The  other  facts  are  stated  in  the  opinion. 

B.  5.  BroohSy  for  Appellant. 

This  Court  has  repeatedly  held  that,  after  the  adjourn- 
ment of  the  term,  the  Court  loses  all  control  over  cases  de- 
cided, unless  its  jurisdiction  is  saved  by  some  motion  or 
proceeding  at  the  time,  except  in  the  single  case  provided 
by  statute,  where  the  summons  had  not  been  served,  in 
which  the  party  is  allowed  six  months  to  move  to  set  tho 
judgment  aside:  SuydamY,  Pitcher,  4  Cal.  280;  Shawy.  Mc- 
Gregor, 8  Cal.  521;  Baldwin  v.  Kramer,  2  Cal.  582;  Bell\, 
Thompson,  19  Cal.  706. 

The  reason  of  this  rule  is  obvious.  There  must  be  some 
finality  in  legal  proceedings,  and  a  period  beyond  which 
they  cannot  extend.  The  safety  and  tranquillity  of  parties 
require  that  their  interests  should  not  be  constantly  sus- 
pended and  their  repose  liable  to  be  disturbed  at  any 
moment  by  the  discretion  of  the  Court:  CarpeiUier  v.  Hart, 
5  Cal.  407. 

' '  Having  held,  in  repeated  cases,  that  inferior  Courts  can- 
not grant  a  new  trial,  or  interfere  with  their  judgments  or 
(S81)  decrees,  in  any  material  part,  after  the  adjournment 
of  the  term,  we  think  it  best,  for  the  sake  of  uniformity, 
to  conform  to  this  rule:''  Bohb  v.  Bohb,  6  Cal.  21. 

In  Bell  V.  Ihompson,  19  Cal.  707,  counsel  attempted  to 
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iuduce  the  Coart  to  make  a  distinctiou  when  the  order  or 
judgment  was  ultra  vires,  or  without  jurisdiction.  **But," 
the  Court  say,  *'iu  the  numerous  cases  which  have  been  de- 
cided iu  this  State,  no  distinction  is  made  or  alluded  to  as 
to  the  grouilid  of  the  application,  the  language  being  that, 
'after  the  adjournment  of  the  term,  the  Court  loses  all  con- 
trol over  its  judgments;'  and  adds:  'Under  the  effect  of  the 
deciiiious  heretofore  made  by  this  Court,  we  think  it  must 
be  considered  as  settled  in  this  State,  that  no  motion  can  be 
entertained  by  a  District  Court  to  set  aside  a  judgment  ou 
any  ground,  including  that  of  want  of  jurisdiction  over  the 
person  of  the  defendants  in  the  action  in  which  the  judg- 
ment was  entered  after  the  expiration  of  the  term  in  which 
it  was  entered,  unless  its  jurisdiction  is  saved  by  some  mo- 
tion or  proceeding  at  the  time,  except  in  cases  provided  by 
the  sixty-eighth  section  of  the  Practice  Act.'"  In  LaUimei- 
V.  Bf/un,  20  Cal.  628,  the  judgment  was  void,  but  the  Court 
could  not  set  it  aside. 

The  respondents  had  no  standing  in  Court  whereby  they 
could  move  the  said  cause. 

No  one  but  a  party  to  a  cause  can  make  a  motion  therein 
or  appear  in  that  cause  for  any  purpose.  In  Demiclc  v.  Der- 
ingei\  32  Cal.  491,  it  is  decided  that  even  a  landlord,  where 
Lis  tenant  is  sued  and  permits  judgment  to  go  by  default, 
cannot  make  a  motion  iu  his  own  name  to  have  the  judg- 
ment vacated  and  to  be  let  iu  to  defend  in  place  of  his  tenant, 
but  must  make  the  motion  iu  the  name  of  the  defaulting 
tenant. 

The  usual  practice  is  for  the  party  in  possession  to  contest 
(88S)  ^\^Q  suitin  the  name  of  the  Sheriff.  He  indemnifies  the 
Sheriff;  the  Sheriff  refuses  to  execute  the  writ,  and  is 
ordered  to  show  cause  why  he  should  not  execute  it,  and 
the  party  in  possession,  in  the  name  of  the  Sheriff,  shows 
cause,  and  the  Court  stays  the  execution  of  the  writ  or 
orders  the  Sheriff  to  proceed  as  the  merits  may  require: 
Jaclcsony.  Eaihbont,  3  Co  wen,  291;  Leese  v.  Clark,  29  Cal.  G94. 

A  special  motion  cannot  be  renewed  without  leave  of  the 
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Court  for  that  purpose  obtained:  MUclieU  v.  AUc}}^  12 
Wendell,  290;  Dolfua  v.  Frosch,  5  Hill,  493;  Allen  v.  Gibbs, 
12  Wei.d.  202;  WUlel  v.  layerweather,  1  Barb.  73;  BeUiuger 
V.  Marlindcile,  8  How.  113;  Bowman  v.  Sheldon^  5  Sandf.  657; 
Cazneau  v.  BryaTit,  4  Abb.  352;  Snyder  v.  »7iife,  6  How.  321; 
ilUla  V.  Thonily,  11  How.  114;  Pee^  v.  CotoeiUtoven,  14  Abb. 
66;  While  v.  ifonroe,  12  Abb.  337. 

Leave  will  not  be  given  to  renew  a  motion  to  enable  a 
party  to  insist  on  facts  known  to  him,  but  not  insisted  upon 
at  the  hearing  of  the  original  motion :  Patterson  v.  Bacon, 
12  Abb.  142;  21  How.  478;  Schkmen  v.  Myerstdn,  19  How. 
412;  Lovell  v.  MaHin,  12  Abb.  178. 

li.  H.  Lloyd  and  William  IrvhiCy  for  Bespondents. 

There  were  new  and  additional  facts  disclosed  by  the 
affidavits  that  were  not  involved  in  the  decision  made  on  the 
twentieth  of  February,  1871.  It  was  then  claimed,  and  the 
order  recited,  that  the  writ  was  issued  to  place  Knight  in 
possession  of  the  premises  of  which  he  was  dispossessed 
under  and  by  virtue  of  the  judgment  rendered  on  the  twenty- 
fourth  of  October,  1863,  in  the  case  of  Bowers  v.  Kvight  et 
al.y  "which  judgment  has  by  the  Supreme  Court  been  re- 
versed and  set  aside." 

This  assumption  and  recital  was  and  is  false,  and  without 
the  slightest  foundation  in  truth  and  in  fact.  The  writ  issued 
in  favor  of  Bowers,  pending  the  appeal  from  the  judgment 
of  October  24,  1868,  was  not  executed.  Bowers  did  not 
either  get  or  claim  any  possession  of  the  premises  now  in 
^■®*^  dispute;  and,  by  Knight's  own  showing,  the  respond- 
ents got  into  possession  under  him,  and  not  under  Bowers; 
and  that  he  would  be  entitled  to  a  writ  in  that  action  to 
put  them  out,  is  altogether  a  novel  proposition. 

It  seems,  too,  that  when  Knight  notified  Bowers  that  he 
did  not  wish  to  stay  the  writ  of  restitudon  in  favor  of  Bow- 
ers, and  when  he  consented  that  the  writ  issue  to  Bowers, 
it  was  done  for  the  express  purpose  of  turning  out  the  re- 
spondents, who  had  regained  their  original  possession  by 
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bujing  off  Kuiglit's  employee^,  for  he  went  to  Bowers  aDcl 
urged  him  to  compel  the  writ  to  be  executed.  That  fact  is 
sworn  to  by  Bowers,  and  is  not  disputed  by  Knight. 

The  point  made  that  respondents  could  have  no  standing 
in  Court  to  make  the  motion,  is  untenable.  It  is  the  every 
day  practice  in  the  Court  to  control  its  process  at  the  in- 
stance of  any  party  to  be  wrongfully  affected,  and  to  do  it  in 
a  summary  way.  And  a  party  being  so  entitled  to  be  heard, 
is  not  allowed  to  enjoin  the  execution  of  the  process  in  an 
indepeudent  action:  J^cUson  v.  Dowling,  26  Cal.  124;  Tevia 
V.  EUis,  25  Id.  515;  LeRoyy.  Rogers,  30  Id.  229,  234. 

By  the  Court,  Belcher,  J. : 

The  plaintiff  obtained  a  judgment  against  the  defendants 
in  an  action  of  forcible  entry  and  detainer,  whicli  was  sub- 
sequently reversed.  While  the  action  was  pending  on  ap- 
peal in  this  Court,  the  respondents,  Blumenberg,  Mend- 
heim,  Wangenheim,  and  Knack,  who  claimed  to  own  the 
property  as  against  both  plaintiff  and  defendants,  finding 
one  Farley,  an  employee  of  the  defendant  Knight,  in  posses- 
sion, purchased  whatever  right  of  possession  he  had,  and 
thereupon  themselves  took  possession. 

On  the  twelfth  of  January,  1871,  the  remittitur  from  this 
Court  having  been  filed  in  the  Court  below,  and  the  action 
dismissed,  the  defendant,  Knight,  gave  notice  to  the  plaint- 
<^*^  iff  that  he  would  move  the  Court,  on  the  twenty-first 
of  January,  for  a  writ  commanding  the  Sheriff  to  restore 
him  to  the  possession.  The  hearing  of  this  motion  was 
continued  until  the  thirteenth  of  February,  when  it  appear- 
ing that  Blumenberg  was  in  possession,  claiming  an  inter- 
est in  the  property,  there  was  a  further  continuance  until 
the  twentieth  of  February,  and  notice  was  directed  to  be 
served  on  Blumenberg,  requiring  him  to  appear  and  an- 
swer as  to  his  interest. 

The  motion  was  heard  on  the  twentieth  of  February, 
upon  affidavits  filed  by  the  defendants  and  Blumenberg, 
and  thereupon  it  was  ordered  that  the  motion  be  granted, 
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and  "that  a  writ  of  restitution  issue  out  of  tliis  Court, 
placiug  the  defendauts  herein  in  possession  of  the  premises 
and  property  described  in  the  complaint,  and  of  which  said 
defendauts  were  heretofore  dispossessed  under  and  by  vir- 
tue of  a  judgment  rendered  in  this  Court  on  the  twenty- 
fourth  day  of  October,  1868,  in  the  case  of  John  C.  Bowers 
V.  Tliomas  Knight  ct  al.;  which  said  judgment  has,  by  the 
Supreme  Court,  been  reversed  and  set  aside." 

This  order  was  subsequently  modified  so  as  to  direct  the 
writ  to  issue  only  in  favor  of  the  defendant  Knight.  In 
pursuance  of  the  modified  order,  a  writ  of  restitution  was 
issued,  but  its  service  was  enjoined  by  one  of  the  District 
Courts,  and  the  injunction  remained  in  force  until  the 
twenty-sixth  of  January,  1872,  when  it  was  dissolved.  Ou 
the  thirty-first  of  January,  1872,  counsel  for  the  defendant 
Knight,  obtained  an  ex  parte  order  that  an  alias  writ  of  res- 
titution issue,  and  on  the  first  of  February  an  alias  writ  was 
issued,  and  placed  in  the  hands  of  the  Sheriff  for  service. 
On  the  second  of  February  the  respondent  obtained  an  or- 
der on  the  defendants  Knight  and  the  Sheriff,  to  show  cause 
"  why  the  said  writ  should  not  be  recalled,  vacated  and  set 
aside."  On  the  fifth  of  February  the  motion  was  heard 
upon  the  affidavit  of  the  defendant  Knight,  and  thereupon, 
(885)  «  after  a  full  hearing  by  the  Court,"  it  was  ordered  that 
''the  order  to  show  cause  why  the  alias  writ  of  restitutiou 
issued  hereiu,  should  not  be  set  aside  and  vacated,  be  re- 
fused and  denied." 

On  the  fourteenth  of  February  the  respondents  presented 
to  the  Court  new  affidavits,  and  thereon  obtained  another 
order  ou  the  defendant  Kuight  and  the  Sheriff  to  show  cause 
why  the  alias  writ  shDulJ  not  bo  vacated  and  set  aside.  This 
motion  was  heard  ou  the  twenty-seventh  of  February,  upon 
affidavits  presented  by  the  moving  and  contesting  parties; 
and  thereupon  it  was  ** ordered  that  the  alias  writ  of  resti- 
tution in  favor  of  Thomas  Knight,  issued  out  of  this  Court 
on  February  1,  1872,  be  and  the  same  is  hereby  recalled, 
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vacated,  and  set  aside."  From  this  last  order  this  appeal 
is  taken. 

It  is  apparent  that  tbe  order  of  Febiaiary  20,  1871,  was 
improperly  made.  Tbe  respondents  entered  into  the  pos- 
session of  tbe  property  by  some  collnsion  witb  tbe  servant 
or  employee  of  Kuigbt,  and  not  under  tbe  plaintiff.  Tbe 
plaintiff  did  not  regain  possession  ander  tbe  judgment  be 
bad  recovered,  nor  did  Knigbt  lose  bis  possession  under  or 
ill  pui-suance  of  tbat  judgment.  He  was  not,  therefore,  en- 
titled to  process  in  tbat  action  to  place  bim  in  possession  as 
against  tbe  respondents.  But  if  ibis  be  so,  it  is  now  claimed 
that  wben  tbe  order  was  made  tbe  Court  lost  all  power  to 
set  it  aside,  and  tbat  at  any  rate  wben  on  tbe  fiftb  of  Feb- 
ruary, 1872,  it  refused  to  recall  and  set  aside  tbe  alias  writ 
its  power  in  tbe  premises  was  exhausted,  and  it  bad  no 
jurisdiction  to  make  tbe  order  from  which  tbis  appeal  is 
taken.  Tbe  argument  is  tbat  the  matter  was  res  acljadicata 
iu  tbat  Court,  and  being  appealable  orders,  if  they  were 
deemed  to  be  wrong,  relief  should  have  been  sought  by 
appeal. 

Iu  JOoyle  V.  Fordy  44  Cal.  635,  in  which  there  was  an  ap- 
l>lication  for  an  alias  writ  of  possession,  we  said;  **  Tbe  doc- 
trine of  res  adjiulicaia,  in  its  strict  sense,  does  not  apply  to 
^^^^  such  motions  made  in  the  course  of  practice,  and  tbe 
Court  may,  upon  a  proper  showing,  allow  a  renewal  of  a 
motion  of  tbis  kind  once  decided.  But  tbis  leave  will  rarely 
be  given  upon  tbe  ground  tbat  tbe  moving  party  can  procure 
additional  evidence  in  support  of  bis  motion,  unless  it  also 
appears  that  a  new  state  of  facts  has  arisen  since  the  former 
bearing,  or  that  the  then  existing  facts  were  not  presented 
by  reason  of  the  surprise  or  excusable  neglect  of  tbe  moving 
l>arty." 

It  is  quite  usual  when  a  motion  is  denied,  which  tbe 
moving  party  desires  to  renew,  £o  have  tbe  entry  sliow  tbat 
it  was  denied  without  prejudice.  Leave  to  renew  need  not, 
however,  be  given  at  tbe  time  of  the  denial.  It  may  be 
given  at  auy  time  afterward  as  well,  and  when  given  may 
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be  acted  upou.  In  this  case  there  must  necessarily  Lave 
been  an  application  to  the  Court  for  leave  to  renew  the  mo- 
tion, and  the  application  must  have  been  granted.  This  is 
evident  from  the  fact  that  the  Court  entertained  the  motion 
for  an  order  to  show  cause,  and  afterward,  when  the  prin- 
cipal motion  came  on  to  be  heard,  entertained  and  granted 
it  against  the  objections  of  the  defendant.  The  application 
was  addressed  to  the  discretion  of  the  Court,  and  there  are 
various  reasons  suggesting  themselves  why  it  was  exercised 
as  it  was.  Only  one  of  the  respondents  was  notified  of  the 
motion  heard  on  the  twentieth  of  February,  1873,  and  the 
motion  heard  on  the  fifth  of  February,  1872,  was  heard  on 
the  affidavit  of  Knight  alone.  It  may  be  that  the  Court 
thought  that  the  respondents  should  all  have  been  notified 
in  the  first  instance,  and  that  their  failure  to  present  their 
affidavits  on  the  fifth  of  February  was  due  to  some-  mistake 
or  excusable  neglect. 

We  cannot  say  that  the  Court  abused  its  discretion,  and 
its  order  is  therefore  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,747.] 
<»®^  H.  E.  BRADBURY  v.  W.  H.  V.  CRONISE,  C.  H. 
SCHNABEL,     JOSIAH    LUKE,     HENRY    LUKE, 
WM.  TOMPKINQ,  JOSEPH  HENWOOD  and  JOHN 
McCUEDY. 

Pleadings  in  Action  to  Enforce  Laborer's  Lien. — If  the  complaint,  in 
an  action  to  enforce  a  lien  on  a  mining  claim  for  work  and  labor,  avers 
that  the  plaintiff  performed  labor  on  the  mine  at  the  request  of  the  de- 
fendant, an  answer  denying  that^he  labor  was  performed  at  the  I'^quest 
of  the  defendant  is  not  a  denial  that  the  work  was  performed  on  tho 
mine. 

Idem. — In  such  action  a  denial  in  the  answer  that  the  plaintiff  has  a  lien  on 
the  mine  is  only  a  conclusion  of  law,  and  not  a  denial  of  a  fact. 

Facts  -iioMiTTED  in  Answer. — A  defendant  on  the  trial  cannot  controvert 
a  fact  admitted  by  the  pleadings. 
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Findings  Contrart  to  Admissions  in  Answer, — If  the  Court  finds  coe- 
trary  to  the  facts  aclmitted  by  the  answer,  the  finding  must  be  disre- 
garded. 

€rOLD  Coin  Judgment. — A  judgment  for  work  and  labor  performed  may  he 
made  payable  in  gold  coin,  if  there  is  a  promise  to  pay  in  gold  coin. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Couuty  of  Phicer. 

The  defendant,  Schnabel,  owned  the  Julian  mine,  and 
the  defendant  Cronise  made  a  conti*act  with  him  to  pur- 
chase the  same,  and  was  allowed  to  enter  into  possession  of 
and  work  the  same.  A  large  number  of  persons,  with  the 
knowledge  of  Schnabel,  worked  on  the  mine  for  Cronise, 
and  their  wages  not  being  paid,  thej  filed  liens  on  the  same. 
All  the  lieuholders  except  the  Lukes,  Tompking,  Heuwood, 
and  McCnrdy,  assigned  their  demands  to  the  i)laintifir,  who 
brought  this  action  to  enforce  the  same,  and  made  Schnabel 
and  the  other  lienholders  parties  defendant. 

The  defendant  Schnabel  answered,  but  Cronise  made  de- 
fault. The  Court  found  that  a  portion  of  the  labor  was 
performed  in  cutting  cordwood  to  be  used  at  the  mine,  and 
in  clearing  the  ground  for  a  mill  site,  not  on  the  Julian 
miue,  but  that  the  mill  belonged  to  the  mine. 
^^®^  The  Court  below  enforced  the  lien  for  the  full  amount 
claimed,  and  the  defendant  Schnabel  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Jo  HamiUo7i,  for  Appellant. 
Norton  &  Bullock^  for  Respondents. 

By  the  Coubt: 

This  is  an  action  to  enforce  a  lien  on  a  mining  claim  for 
wages  alleged  to  be  due  to  laborers  on  the  claim,  and  is 
founded  on  the  Act  of  March  30,  1868,  "for  securing  liens 
of   mechanics   and  others:"  Stats.    1867-8,   p.  589.     The 
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complaiut  alleges  tbafc  the  labor  was  performed  on  the  min- 
ing claim,  and  this  averment  is  not  denied  in  the  answer. 
It  is  true,  there  is  a  denial  "that  the  plaintiflFand  his  sev- 
orjil  assignors  did  work  and  labor  for  said  W.  H.  V.  Cron- 
i-e,  and  that  the  said  Cronise  is  indebted  to  them  for  the 
same  the  several  sums  of  money  averred  in  the  complaint;" 
uud  there  is  also  a  denial  that  the  plaintiff  has  any  lien  on 
the  mine,  which  is  only  a  conclusion  of  law,  and  not  the 
denial  of  a  fact.  The  first  amounts  to  nothing  more  than  a 
denial  that  the  work  was  done  for  Cronise,  or  that  he  is  in- 
debted to  the  plaintiff  in  the  sum  claimed.  But  by  no 
reasonable  intendment  can  it  be  held  to  be  a  denial  that  the 
libor  was  performed  oh  the  raining  clainiy  as  averred  in  the 
complaint.  The  averment  that  the  labor  was  performed  on 
the  mining  cloim^  must  therefore  be  deemed  to  have  been 
admitted  by  the  pleadings,  and  it  was  not  possible  for  the 
defendant  to  controvert  that  fact  at  the  trial.  If  the  Court 
found  the  fact  contrary  to  the  admissions  of  the  pleadings, 
the  findings  must  be  disregarded.  The  defendant  cannot, 
therefore,  on  the  appeal,  raise  the  question  whether  a  por- 
tion of  the  labor  was  performed  elsewhere  than  on  the  min- 
ing claim. 

The  complaint  avers  that  it  was  well  understood  between 
(«eo)  |.jjQ  laborers  and  Cronise  that  the  wages  were  to  be 
l)aid  in  gold  coin,  which  was  denied  by  the  answer.  But 
the  Court  finds  that  Cronise  expressly  promised  to  pay  in 
gold  coin,  which  brings  the  case  clearly  within  the  provis- 
ions of  section  two  hundred  of  the  Practice  Act,  as 
amended  in  1870:  Stats.  1869-70,  p.  295. 

We  see  no  error  in  the  judgment,  which  is  therefore 
affirmed.     So  ordered. 
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[No.  3,614.] 

BAFAELA    COTA    DE    DEFFELIZ   v.  JOSE  JESUS 
PICO  AND  FRANCISCO  PICO. 

New  Trial. — When  there  is  some  competent  evidence  to  support  the  verdict 
of  a  jury,  a  new  trial  will  not  be  granted  on  the  ground  that  it  is  not 
supported  by  the  evidence. 

Sheriff's  Sale  of  Homesteai). — A  levy  and  sale  by  the  SherilF,  under  an 
execution,  of  a  homestead  held  under  the  Homestead  Act  of  1851,  made 
while  said  Act  was  in  force,  was  void,  and  conveyed  no  title  to  the  pur- 
chaser. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, County  of  Santa  Barbara. 

Ejectment  to  recover  a  lot  one  hundred  and  twenty  feet 
square  in  the  Town  and  County  of  Santa  Barbara. 

On  the  ninth  day  of  August,  1849,  the  Ayuutamiento  of 
the  Pueblo  of  Santa  Barbara  granted  tlie  lot  to  Candelaria 
Canizares.  On  the  sixteenth  day  of  February,  1858,  tlie 
Mayor  and  Common  Council  of  the  City  of  Santa  Barbara, 
the  successor  of  the  Pueblo  of  Santa  Barbara,  also  conveyed 
the  lot  to  said  Canizares.  On  the  twenty-first  of  February, 
1860,  the  Sheriff  sold  the  demanded  premises  to  Francisco 
ViHa  under  an  execution  on  a  judgment  rendered  in  favor 
of  said  Villa  and  against  Francisco  Pico,  and  said  Villa  re- 
«*••>  ceived  a  Sheriff's  deed  September  12,  1864.  On 
the  seventeenth  day  of  June,  1864,  said  Canizares  conveyed 
the  premises  to  said  Villa,  who  thus  claimed  to  have  what- 
ever title  either  Francisco  Pico  or  Canizares  had  in  the 
premises.  The  plaintiff  had  acquired  whatever  title  said 
Villa  possessed. 

The  Legislature  of  this  State,  by  an  Act  approved  May 
4,  1861  (Laws  1861,  p.  371),  ratified  sales  of  pueblo  lots 
made  in  Santa  Barbara  by  the  Ayuutamiento  of  the  pueblo 
and  by  the  Mayor  and  Common  Council  of  the  city. 

Francisco  Pico  was  living  on  the  demanded  premises  in 
1856  with  his  family,  and  continued  to  reside  there  until  his 
death,  which  occurred  after  June,  1867,     A  witness  intro- 
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duced  on  behalf  of  defeudaDts  stated:  ''I  kuow  that  Fran- 
cisco Pico  had  bought  the  lot  of  C.  Canizares  for  one  hundred 
dollars,  about  1855  or  1856,  for  the  reason  that  I  built  the 
house  in  1856.  The  purchase  was  made  before  I  built  the 
house."  No  objection  was  made  to  this  testimony,  nor  was 
a  motion  made  to  strike  it  out.  It  was  the  only  evidence 
connecting  Pico  with  the  title  acquired  by  Canizares.  June 
14,  18G7,  Francisco  Pico  conveyed  the  premises  to  defend- 
ant Joso  de  Jesus  Pico,  his  son,  and  the  other  defendant 
was  a  daughter  of  said  Francisco. 

Before  the  SheriflF  made  the  sale  in  1860,  Francisco  Pico 
served  on  him  a  written  notice  that  he  claimed  the  premises 
as  a  homestead.  The  defendants  lived  on  the  lot  with  their 
father,  nnd  occupied  it  after  his  death. 

The  following  was  the  first  instruction  given  at  the  request 
of  the  defendant: 

"First — If  you  find  as  a  fact  that  Francisco  Pico  was,  on 
the  date  of  the  levy  by  the  Sheriff,  living  on  the  premises 
in  dispute  with  a  family  of  his  own,  in  conformity  with  the 
Act  of  1851,  exempting  the  homestead  and  other  property 
from  forced  sale  in  certain  cases,  and  served  the  notice  of 
his  regarding  the  premises  as  his  homestead,  there  having 
i«>i)  l)een  no  proceeding  required  by  the  said  statute  in  such 
cases  by  the  judgment-creditor,  the  sale  under  the  levy  was 
invalid,  and  the  Sheriff's  deed  did  not  give  plaintiff  title." 

Tho  following  was  the  second  instruction  asked  by  the 
plaintiff  and  refused  by  the  Court: 

**  Second — A  sale  by  the  Sheriff  (from  which  no  redemp- 
tion was  made)  of  premises  claimed  as  a  homestead  under 
the  Act  of  1851,  was  valid,  subject  to  the  right  of  the  hus- 
band and  wife,  to  hold  the  property  as  a  homestead  until  It 
ceased  to  be  such;  and  a  failure  to  make  and  record  a  dec- 
laration of  the  homestead,  under  the  Act  of  1860  and  1861, 
was  an  abandonment  of  the  homestead,  and  the  grantee  then 
became  entitled  to  its  actual  possession  and  enjoyment." 
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The  third  instraction,  given  at  the  defendant's  request, 
was  as  folio ws :  "Written  conveyance  is  not  necessary  to 
transfer  possession  of  hind."  The  jury  found  a  verdict  for 
the  defendants,  and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Charles  E.  Euse,  for  Appellant,  on  the  question  of  home- 
stead, cited  Calderwood  v.  Tevis,  23  Cal.  336;  Smith  v. 
Smithy  12  Cal.  216;  Homestead  Law,  Sec.  6;  Cohen  v. 
Davie8,  20  Cal.  180;  McQxmdc  v.  Wlialey,  31  Cal.  526. 

A,  Packard,  for  Respondent. 

No  sale  of  the  property  claimed  as  a  homestead  under  the 
provisions  of  this  Act,  was  valid,  unless  the  requirements 
of  the  Act  were  strictly  complied  with:  Clarke.  McChristian , 
4  Oal.  23;  Geary  v.  Easlbrook,  7  Cal.  457;  Dmrf/  v.  McFar- 
land,  7  Cal.  346.  The  purchaser  at  such  sale  conld  acquire 
no  rights,  nor  the  judgment-debtor  suflfer  any  injury.  The 
SlierifTs  deed  conveyed  nothing:  Kendall  and  Wife\.  Clark, 
10  Cal.  17;  Williams  v.  Toung,  17  Cal.  406. 

(«88)    jjy  ^ijQ  Court,  Belcher,  J. : 

Whether  Francisco  Pico  purchased  the  premises  in  con- 
troversy of  Candelaria  Canizares,  and  whether  he  entered 
into  possession  of  them  and  thereafter  held  possession  ad^ 
versely  for  more  than  five  years  before  the  commencement 
of  this  action,  were  questions  for  the  jury,  and  we  cannot 
here  overrule  their  decision  based,  as  it  was  upon  some 
competent  evidence.  This  disposes  of  the  title  of  the 
plaintiff,  so  far  as  it  was  derived  through  the  deed  of  Cani- 
zares to  Francisco  Villa,  dated  June  17,  1864. 

The  plaintiff  also  claimed  to  deraign  title  to  the  premises 
through  a  judgment  against  Francisco  Pico,  in  November, 
1857,  an  execution  and  Sheriff's  sale  thereunder,  in  Febru- 
ary, 1860,  and  a  Sheriff's  deed  made  in  pursuance  of  such 
sale,  in  September,  1864.  But  the  testimony  tended  to 
show  that  at  the  dates  of  the  judgment,  levy  and  sale,  the 
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premises  were  occupied  by  Pico  with  Lis  family  as  a  homc- 
btead,  and  were  therefore,  under  the  Homestead  Act  of 
1851,  not  subject  to  forced  sale  on  execution.  If  the  prem- 
ises were,  in  fact,  impressed  with  the  character  of  home- 
stead, then  the  levy  and  sale  were  void,  and  passed  no  title 
to  tho  purchaser.  It  was  so  expressly  held  by  this  Court  in 
Keiididl  V.  Clarlz^  10  Cal.  17;  and  in  Williams  v.  Yonng,  17 
Id.  403. 

The  first  instruction  given  at  the  request  of  the  defendant 
was  to  this  efifect,  and  was  without  error,  while  thooue  pre- 
sented by  the  plaintiff  and  refused  by  the  Court,  expressed 
the  contrary  doctrine.  The  third  instruction  given  for  the 
defendant,  to  the  effect  that  a  written  conveyance  is  not 
iiecessiiry  to  transfer  possession  of  land,  seems  to  have  been 
warranted  by  the  evidence;  but  whether  so  or  not,  it  could 
not  have  misled  the  jury  to  the  prejudice  of  the  plaintiff. 

Wo  see  no  error  in  the  record,  and  the  judgment  and  or- 
der are  aflSrmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,728.] 

<*^^  EMILE  BAUEB,  Executor  op  the  Will  of  Henry 
S.  Bubh,  Deceased,  t?.  WILLIAM  M.  PIERSON,  H. 
W.  FOETUNE,  AND  WILLIAM  BOSWORTH. 

Notice  to  Mortgagee  Concerning  Title. — If  a  person  is  about  to  make  a 
loan  and  take  a  mortgage  upon  land  as  security,  and  employs  an  agent, 
an  attoi-ney,  to  make  the  negotiation,  a  declaration  made  by  a  tenant  in 
possession  of  the  land  to  the  agent  that  another  person  owns  an  interest 
in  the  land,  is  sufncient  to  put  the  mortgagee  on  inquiry,  and  if  due  dili- 
gence is  riot  exercised  in  making  such  inquiry,  the  mortgage,  even  if  the 
paper  title  appears  to  bo  in  the  mortgagor,  is  subject  to  the  rights  of 
such  other  person  in  the  land. 

Consideration  of  Technical  Questions.— If  the  Supreme  Court  is  satis- 
fied with  the  conclusions  of  tho  CoUrt  below  upon  a  matter,  it  will  not 
go  into  the  consideration  of  technical  questions  not  distinctly  made  in 
tlio  Court  below,  and  which  do  not  involve  a  substantial  right. 
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Appeal  from  the  District  Court,  Nineteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

This  is  an  action  to  foreclose  a  mortgage  given  by  William 
M.  Pierson  to  H.  S .  Burr  for  seven  thousand  dollars,  dated 
December  29,  1869,  payable  one  year  after  date,  upon  two 
and  one  half  fifty  varas  of  land  in  block  one  hundred  and 
nineteen,  TTestern  Addition.  After  the  mortgage  was 
given,  H.  S.  Burr  deceased,  and  plaintiff  was  appointed  his 
executor. 

William  M.  Pierson,  one  of  the  defendants,  made  default. 

Defendant  Fortune  answered,  and  set  up  that  at  the  time 
the  mortgage  was  given  he  was  the  owner  of  an  undivided 
one  half  interest  in  the  real  estate  covered  by  the  mortgage. 

The  Court  found  the  allegations  of  defendant  Fortune  s 
answer  true,  and  ordered  a  foreclosure  of  the  mortgage,  and 
a  sale  of  an  undivided  half  interest  of  the  land  described 
in  the  mortgage,  in  satisfaction  of  the  mortgage. 

In  1868  the  title  to  block  one  hundred  and  nineteen. 
Western  Addition,  was  in  J.  W.  Coleman,  and  he  leased 
^^^^^  the  same  to  Alfred  S.  Delany,  for  one  year.  Before 
the  lease  expired,  Coleman  deeded  one  half  of  the  block  to 
H.  W.  Fortune,  and  one  half  to  William  M.  Pierson,  and 
this  prior  to  the  twentieth  of  May,  1869,  and  Delany  at- 
torned to  the  grantees. 

On  the  twentieth  of  May,  1869,  Pierson  466ded  the  whole 
block  to  Fortune,  and  on  the  twenty-second  of  the  same 
month  Fortune  deeded  a  one  half  interest  in  said  block  to 
Pierson. 

Neither  of  the  last-mentioned  deeds  were  recorded,  but 
the  two  deeds  remained  in  the  hands  of  Fortune  until  De- 
cember, 1869,  when  Fortune  delivered  both  deeds  to  Pier- 
son, with  the  understanding  that  neither  of  them  were  to  be 
recorded.  This,  however,  was  not  known  to  Burr,  nor  was 
the  existence  of  the  deed  from  Pierson  to  Fortune  actually 
known  to  Burr  until  after  the  mortgage  was  executed. 
When  the  lease  from  Coleman  to  Delany  expired,  he  held 
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on  under  the  same  lease  until  after  the  mortgage  was  exe- 
cuted, pe*jmg  rent  to  Fortune,  who  acted  for  himself  and 
Pierson. 

When  Pierson  applied  for  the  loan,  Burr  sent  his  attorney 
to  the  land  to  see  if  the  possession  was  consistent  with  the 
paper  title,  and  he  found  Delany  there  in  possession,  who 
informed  him  that  he.  held  the  land  for  Fortune,  but  that 
Fortune  and  Pierson  were  ** partners  in  the  land." 

Finding  the  possession  consistent  with  the  paper  title,  and 
Pierson  presenting  and  tendering  to  Burf  a  deed  of  For- 
tune's undivided  one  half  interest  i^  the  block  of  land  to  be 
put  on  record  first,  Burr  loaned  the  money  and  took  the 
mortgage  and  had  it  recorded.  Fortune's  deed  being  first 
placed  on  record.  Two  days  afterwards  Fortune  had  the 
deed  from  Pierson  to  him  recorded. 

The  Court  below  was  of  the  opinion  that  Delany's  saying 
to  Taylor,  Burr's  attorney,  that  he  was  holding  the  land 
for  Fortune,  notwithstanding  he  said  that  Pierson  was  a  part- 
ner in  the  land,  made  it  incumbent  upon  Burr,  before  loan- 
ing the  money,  to  have  seen  Fortune  and  inquired  of  him 
^®®®^  as  to  his  interest  in  the  premises,  and  that,  not  having 
done  so,  he  was  charged  with  notice  of  Fortune's  rights. 
The  plaintaiiBP  appealed. 

The  other  facts  are  stated  in  the  opinion. 

(?.  TV.  Tyler,  for  Appellant. 

When  land  is  owned  by  two  tenants  in  common,  and  in 
possession  of  a  third  person,  the  tenant  of  both,  and  one 
tenant  presents  the  deed  of  his  co-tenant,  and  mortgages  or 
sells  the  land  to  a  stranger,  bona  Jide,  is  that  stranger  re- 
quired to  make  inquiries  as  to  any  possible  equities  of  his 
grantor's  co-tenant. 

When  one  or  two  joint  tenants  mortgage  less  than  one 
half  of  the  premises  held  in  common,  and  the  mortgaged 
property  is  not  more  than  sufficient  to  pay  the  mortgage,  is 
not  a  Court  of  equity  required  to  so  deal  with  the  mortgaged 
property  as  to  preserve  the  security  of  the  mortgage,  if  it 
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can  be  done  so  as  not  to  interfere  with  the  ri|>hts  of  the  co- 
tenant? 

As  to  the  first  point,  it  is  too  late  now  in  this  State  to  in- 
quire as  to  whether  the  rule  was  well  or  ill  established, 
which  holds  that  open,  notorious,  and  exclusive  possession 
and  occupation  of  lauds  by  a  stranger  to  a  vendor's  title  as 
of  record,  is  suflScieut  to  put  a  party  upon  inquiry  as  to  the 
legal  and  equitable  rights  of  the  party  in  possession.  The 
authorities  are  conflicting  upon  this  point  in  6ther  States 
and  in  England:  21  Missouri  K.  313;  1  Rhode  Island  E. 
125;  4  Gratt.,  Va.  R.  407;  8  Yes.  478;  3  Atk.  275;  10 
John.  451,  457;  Dunham  v.  Day,  18  John.  335.  They 
are  also  conflicting  in  this  State:  ilesick  v.  SunderJavd,  6 
Cal.  297;  Smith  v.  Dall,  13  Cal.  510.  But  since  the  cases 
of  Lesirade  v.  Barlh,  19  Cal.  675;  Dutton  v.  IVarschauer,  21 
Cal.  609;  Landers  v.  BoUov,  26  Cal.  393;  Fairy.  Stevenoi, 
29  Cal.  486;  Killey  v.  WiUoi^y  33  Cal.  693,  we  think  the  rule 
too  well  established  in  California  to  be  open  to  controversy. 
(806)  rpjjQ  ^j^gg  qI^PcU  v.  McElroij,  extends  the  rule  a  little, 
that  the  open,  notorious  and  exclusive  possession  of  a  ven- 
dor or  the  tenant  of  a  vendor,  after  the  execution  of  the  deed, 
is  a  fact  in  conflict  with  the  legal  eflect  of  his  deed,  and  puts 
a  purchaser  upon  inquiry  as  to  the  rights,  legal  and  equit- 
able, of  such  vendor:  Pell  v.  McElvoy,  36  Cal.  268. 

Appellant  does  not  desire  to  attack  the  rule  in  Fell  v.  Mo 
Elroy,  nor  the  one  as  to  adverse  possession,  established  in 
the  previous  cases;  but  he  respectfully  submits  that  neither 
of  these  rules  is  applicable  to  the  facts  of  this  case. 

In  the  case  at  bar,  there  was  no  possession  "adverse  to 
the  title"  under  which  Burr  claimed;  on  the  contrary,  the 
possession  was  strictly  in  accordance  with  the  record  title, 
for  Delany  was  as  much  the  tenant  of  Pierson  as  he  was  of 
Fortune.  This  case  does  not  come  within  the  rule  estab- 
lished in  the  case  of  Pdl  v.  McElroy,  for  the  possession  of 
Fortune,  by  his  tenant,  was  not  "adverse"  to  the  title  of 
record,  nor  was  it  '*  exclusive  "  in  Fortune,  for  Delany  was 
the  tenant  of  both  Fortune  and  Pierson.     This  case  then  is 
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one  of  new  impression  in  this  State,  and  the  decision  goes 
beyond  any  case  I  have  found  in  the  books,  and  to  estab- 
lish the  rule  contended  for  by  respondents  in  this  case, 
would  be  to  make  a  most  dangerous  precedent,  and  one  that 
would  lead  to  great  inconvenience  and  be  the  prolific  mother 
of  fraud. 

jB.  S.  BrookSy  for  Respondent. 

The  title  to  one  half  the  land  it  is  not  denied  was  in  For- 
tune. Pierson  could  neither  convey  Fortune's  title  nor 
mortgage  it.  And  neither  a  Court  of  law  nor  of  equity  has 
any  jurisdiction  to  transfer  the  title  of  Fortune  to  the  plaint- 
iff. It  is  only  the  law  which  the  Court  administers.  Jus 
dicei'e  non  jus  dare.  The  sole  question  is,  therefore,  does 
the  law  vest  the  title  in  the  plaintiff?  I  do  not  think  it 
would  have  been  competent  for  the  District  Court  to  have 
(«97)  inquired  or  to  have  found  that  the  plaintiff  was  a  sub- 
sequent purchaser  in  good  faith,  for  value,  without  notice, 
in  the  absence  of  all  allegations  of  suclf  facts,  and  in  the 
teeth  of  his  allegation  that  he  was  not  subsequent,  but  that 
Fortune  was:  Gifford  v.  Carville,  24  Cal.  589;  Bernal  v. 
Gleim,  83  Cal.  669. 

But,  passing  that  question,  we  come  to  the  question  of 
fact,  was  he  a  bona  fide  purchaser  without  notice?  The 
Court  finds  that  he  was  not,  and  I  think  the  evidence  amply 
justified  the  finding.  The  question  is  not,  whether  he  is 
bound  to  inquire  for  "possible  equities,"  but  whether, 
being  informed  that  Fortune  has  the  legal  title,  the  Court 
can  subject  it  to  the  mortgage  made  by  Pier^n? 

By  the  Court,  Niles,  J. : 

It  is  conceded  on  both  sides  that  on  the  twentieth  of 
May,  1869,  Fortune,  the  appellant,  and  Pierson,  the  mort- 
gagor, were  tenants  in  common  of  the  mortgaged  premises, 
each  owning  the  undivided  one  half.  Upon  that  day,  Pier- 
son conveyed  the  entire  premises  to  Fortune.  Upon  the 
twenty-second  of  May,  1869,  Fortune  reconveyed  to  Pier- 
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son  the  undivided  one  half  of  the  premises.  These  con- 
veyances were  parts  of  one  transaction ,  and  were  intended 
to  give  to  each  of  the  co-tenants  the  benefit  of  all  outstand- 
ing titles  previously  purchased  by  the  other,  and  did  not 
otherwise  afiect  their  relative  interests  in  the  land.  Neither 
of  these  conveyances  was  recorded  until  after  the  execution 
of  the  mortgage  in  the  suit. 

In  November,  1869,  the  defendant  Pierson  opened  nego- 
tiations with  the  plaintiff's  testator,  through  his  agent  and 
attorney,  Taylor,  to  procure  a  loan  of  seven  thousand  dol- 
lars, proffering  a  mortgage  upon  the  premises  as  security. 
The  loan  was  subsequently  made,  and  the  mortgage  in  suit 
was  executed.  Fortune  was  made  a  party  defendant  as  one 
(898)  claiming  an  interest  in  the  mortgaged  premises,  which 
was  averred  in  the  complaint  to  be  "subsequent  to  the  lien 
of  plaintiff^s  mortgage  and  subject  thereto."  He  answered, 
averring  his  ownership  of  an  undivided  one  half  of  the 
land,  and  denying  that  his  interest  was  subject  or  subordin- 
ate to  the  lien  of  the  mortgage. 

The  Court  below  found,  among  other  facts,  that  "the 
plaintiff's  testator  had  notice  of  defendant  Fortune's  rights 
at  the  time  he  lent  the  money  to  Pierson  and  took  the  mort- 
gage mentioned  in  the  complaint;"  and  the  alleged  error  of 
the  Court  in  this  finding  is  the  principal  ground  upon  which 
a  reversal  of  the  judgment  is  asked. 

We  think  the  testimony  is  sufficient  to  support  the  find- 
ing. There  was  evidence  tending  to  shotv  that,  pending  the 
negotiations  for  the  loan,  Taylor,  the  agent  of  the  plaintiff's 
testator,  visited  the  premises  and  made  inquiries  of  the 
tenant  in  possession  as  to  its  ownership,  and  was  told  by 
him  that  it  was  the  land  of  Fortune,  and  that  he  held  it  for 
Fortune.  Upon  Taylor's  suggestion  that  he  "  thought  Mr. 
Pierson  owned  it  also;"  he  replied  that  they  (Fortune  and 
Pierson)  substantially  owned  it  together,  and  that  they  were 
partners  in  the  land.  Conceding  that  the  mere  possession 
of  the  tenant  was  not  inconsistent  with  the  sole  ownership 
of  the  land  by  Pierson,  still  the  declaration  of  the  tenant 
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that  he  held  it  for  Fortune,  and  that  Fortune  was  an  owner, 
was  sufficient  to  put  Taylor  upon  inquiry  as  to  Fortune's  in- 
terest. And  when  we  consider  the  additional  fact  that  the 
conveyance  from  Fortune  to  Pierson  was  of  a  date  long 
prior  to  the  conversation  referred  to,  and  had  remained  un- 
recorded for  more  than  six  months  at  the  time  it  was 
exhibited  to  the  plaintiff's  testator,  we  cannot  avoid  the 
conclusion  that  the  exercise  of  ordinary  diligence  would  re- 
quire that  further  inquiry  should  be  made  of  Fortune, 
whose  residence  was  known,  and  who  was  easily  accessible. 

But  it  is  urged  by  the  appellant  that,  admitting  the  rights 
^•^^  of  Fortune  to  be  as  claimed  by  him,  the  decree  should 
have  been  for  a  sale  of  the  entire  mortgaged  premises,  but  re- 
serving those  rights*  It  is  now  too  late  to  raise  this  ques- 
tion. The  transcript  does  not  set  forth  the  decree,  and 
therefore  the  alleged  error  is  not  apparent  upon  the  judg- 
ment-roll, and  it  could  appear  to  us  in  no  other  way.  The 
case  was  evidently  tried  upon  the  theory  that  the  rights  of 
parties  were  to  be  finally  determined  in  this  suit. 

We  are  satisfied  with  the  conclusions  of  the  Court  upon 
this  point,  and  shall  not  go  into  the  consideration  of  any 
technical  question  not  distinctly  made  in  the  Court  below, 
and  which  does  not  involve  a  substantial  right. 

Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  2,608.] 

HENRY   KUHN  v.   JOHN  RUMPP  and   NICHOLAS 

WEBBER. 

When  Absolute  Deed  is  a  Mortgage  in  Equity.— If  a  deed,  absolute 
on  its  face,  is  given  as  a  security  for  an  indebtedness,  a  Court  of  equity 
will  declare  it  to  bo  a  mortgage,  and  allow  the  grantor  to  redeem  by  pay- 
ment of  the  indebtedness,  both  as  against  the  original  grantee  and  x>artie3 
who  purchase  from  him  with  knowledge. 
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Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District,  County  of  Los  Angeles. 

The  property  in  dispute  was  a  brewery.  When  the  deeds 
were  made,  the  plaintiff  and  his  mother  were  tenants  in  com- 
mon of  the  property.  The  mother  had  conveyed  her  inter- 
est in  the  property  to  the  plaintiff  before  this  action  was 
commenced,  to  wit,  in  the  Fall  of  18fi9.  The  second  deed 
was  made  June  30th,  1868,  and  the  plaintiffs  testimony 
showed  that  the  consideration  was  an  indebtedness  of  several 
^•**^  hundred  dollars,  secured  by  the  first  deed  of  1866,  and 
an  additional  sum  of  money,  whicli,  added  to  the  first  in- 
debtedness and  interest,  made  two  thousand  five  hundred  dol- 
lars, and  that  when  it  was  executed,  Webber,  the  grantee, 
agreed  verbally  that  the  grantors  might  redeem  it  at  any 
time  within  two  years,  by  repaying  the  two  thousand  five 
hundred  dollars,  and  interest  at  two  per  cent.  Webber  took 
possession  of  the  property  and  received  the  rents  and  profits. 
The  plaintiff  frequently  claimed  the  right  to  redeem,  and 
on  the  29kh  day  of  July,  1868,  Webber  conveyed  the  prop- 
erty to  defendant  Eumpp,  stating  that  he  did  so  to  get  rid 
of  Kuhn.  Eumpp  was  to  reconvey  to  Webber  when  the 
two  years  expired.  A  short  time  afterwards  Webber  bar- 
gained, the  property  to  one  Gost,  for  four  thousand  dollars, 
but  Bumpp  refused  to  make  a  deed,  saying  that  he  could 
pay  as  much  for  the  property  as  Gost.  Before  the  suit  was 
commenced  the  plaintiff  tendered  the  money  due  and  de- 
manded a  deed.  The  defendant  introduced  in  evidence  the 
Notary  who  acknowledged  the  deed,  and  one  Messer,  who 
helped  make  a  settlement  of  accounts  between  Webber  and 
Kuhn  and  his  mother,  and  saw  the  deed  delivered.  The 
Notaiy  heard  nothing  about  a  redemption  of  the  property 
nor  did  Messer  hear  anything  said  about  a  redemption  until 
after  the  deed  had  been  delivered,  when  Webber  told  them 
they  might  redeem  any  time  in  two  years. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion.  i 
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A,  Branson  and  //.  T.  Hazard^  for  Appellant. 
Thorn  &  Boss,  for  Respondents. 

By  the  Court,  Belcher,  J. : 

This  action  was  brought  to  have  two  deeds  absolute  in  form, 
made  by  the  plaintifF  and  his  mother  to  the  defendant,  Web- 
^****^  ber,  declared  to  be  mortgages,  and  to  be  permitted  to 
redeem  therefrom. 

It  is  alleged  in  the  complaint  that  Webber  conveyed  the 
property  to  the  defendant  Bumpp  without  any  consideration 
being  paid  therefor,  and  with  full  knowledge  on  the  part  of 
Bumpp  at  the  time  that  Webber  held  it  to  secure  an  indebt- 
edness due  him,  and  was  to  reconvey  it  on  payment  of  the 
indebtedness  at  any  time  within  two  years  from  the  date  of 
the  second  deed. 

The  answer  admits  that  the  deed  of  1866  was  intended  as 
a  mortgage,  but  denies  that  that  of  1868  was  so  intended, 
and  denies  that  the  conveyance  to  Bumpp  was  without  con- 
sideration or  was  received  with  notice  that  the  property  was 
held  by  Webber  to  secure  the  indebtedness. 

The  case  was  tried  by  the  Court  and  judgment  rendered 
for  the  defendants  without  findings.  It  is  brought  here  ou 
an  appeal  from  the  judgment  and  from  an  order  denying  a 
motion  for  new  trial. 

The  only  point  made  is  that  the  judgment  is  contrary  to 
the  evidence,  and  after  carefully  reading  the  testimony  we 
are  of  the  opinion  that  the  point  is  well  taken.  The  testi- 
mony introduced  by  the  plaintiff  was  jcertainly  sufficient,  if 
believed,  to  prove  all  the  material  allegations  of  the  com- 
plaint, and  we  fail  to  see  any  substantial  conflict  between  it 
and  the  testimony  of  the  defendants.  Conceding  every  fact 
stated  by  the  defendants'  witnesses  to  be  true,  we  still  think 
the  case  fully  made  out  for  the  plaintiff. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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<*»>  THE  PEOPLE  V.  STRONG. 

Indictment  for  Larcbny.— In  an  indictment  for  larceny,  for  stealing  a 
cow,  it  is  sufficient  to  charge  that  the  defendant  "did  steal,  take  and 
carry  away,"  without  adding  the  words  "lead  or  drive  away." 

Concluding-  Argument  to  Jury  in  Criminal  Case. — When  other  coun- 
sel are  associated  with  the  District  Attorney  in  the  prosecution  of  a  crim- 
inal case,  the  Court  may,  in  its  discretion,  for  good  reasons,  allow  the 
associate  counsel  to  conclude  ^he  argument. 

Idem. — In  such  case,  nothing  appearing  in  the  record  to  the  contrary,  the 
presumption  is  that  the  Court  had  good  reason  for  allowing  associate  coun- 
sel to  conclude  the  argument. 

Attempt  to  Escape  when  Arrested  for  Larceny. — If  a  person,  when 
arrested  on  a  charge  of  larceny,  and  after  being  informed  of  the  cause  of 
his  ari'est,  escapes,  or  attempts  to  escape,  it  is  a  circumstance  that  the  jury 
may  consider  in  determining  his  guilt  or  innocence. 

Alleged  Error  in  Instructions  to  the  Jury. — If  the  testimony  is  not 
in  the  record,  a  judgment  in  a  criminal  case  will  not  be  reversed  for  al- 
leged error  in  instructions,  if,  from  the  nature  of  the  case,  testimony  might 
have  been  introduced  which  would  have  warranted  the  instructions. 

Appeal  from  the  County  Court  of  Meudocino  County. 

The  defendant  was  convicted  of  grand  larceny,  and  ap- 
pealed from  the  verdict  and  judgment,  and  from  an  order 
denying  him  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

J.  C.  Burchy  for  appellant. 

O.  A.  Blanchard,  for  the  People. 

By  the  Court: 

The  defendant  was  indicted  for  the  crime  of  grand  lar- 
ceny. In  the  indictment  it  is  charged  that  he  feloniously 
"  did  steal,  take  and  carry  away  a  cow,"  etc.  It  is  objected 
that  the  words  "lead  or  drive  away"  should  have  been  used. 

We  think  the  indictment  clearly  sufficient. 

At  tha  conclusion  of  the  testimony,  the  argument  to  the 
^^•^^  jury  was  opened  by  the  District  Attorney,  and  con- 
cluded by  E.  McGarvey,  who  was  associated  with  the  Dis- 
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trict  Attorney  in  conducting  the  prosecution.  Counsel  for 
defendant  objected  to  McOarvey's  being  permitted  to  con- 
clude the  argument,  but  the  Court  overruled  the  objec- 
tion. 

Section  ten  hundred  and  ninety-three  of  the  Penal  Code 
provides  that  the  District  Attorney,  or  other  counsel  for  the 
people,  must  open,  and  the  District  Attorney  may  conclude 
the  argument.  The  next  section  provides  that  this  order 
may  be  changed  when  the  state  of  the  pleadings  requires  it, 
or  in  any  other  case  for  good  reasons  and  in  the  sound  dis* 
cretion  of  the  Court. 

Nothing  to  the  pontrary  appearing,  we  must  presume  that 
the  Court  wisely,  and  for  good  reasons,  exercised  its  dis- 
cretion in  this  case  in  permitting  associate  counsel  to  con- 
clude the  argument. 

At  the  request  of  the  l)istrict  Attorney,  the  Court  gave  to 
the  jury  the  instruction,  which  read  as  follows: 

*'If  the  jury  find  from  the  evidence,  that  the  defendant 
was  arrested  for  th^  crime  charged  in  the  indictment,  and 
Q.f ter  such  arrest  escaped,  or  attempted  to  escape,  from  the 
persons  having  him  under  arrest,  it  is  a  circumstance  that 
the  jury  may  well  consider  in  determining  the  guilt  or  inno- 
cence of  the  party." 

It  is  claimed  that  this  instruction  is  erroneous,  because,  if 
the  defendant  escaped,  or  attempted  to  escape,  after  he  was ' 
arrested  for  the  crime  charged  in  the  indictment,  it  may 
be  he  did  so  while  ignorant  of  the  cause  of  his  arrest;  and 
the  fact  of  his  escape  ought  not,  therefore,  to  be  considered 
as  a  circumstance  in  determining  his  guilt  or  innocence. 

The  testimony  is  not  in  the  record,  and  we  are  not,  there- 
fore, informed  of  the  circumstances  attending  the  supposed 
escape.  In  People\.  Doiuikue,  45Cal.  321,  it  was  held  that 
if  any  state  of  facts  might  have  been  proved  in  view  of  which 
^'^^^  the  instruction  would  be  proper,  then  we  must  sup- 
pose that  that  state  of  facts  was  proved,  and  the  defendant 
A, as  not  prejudiced.     *'The  nile  is,"  said  the  Court,  **that 
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judgments  will  be  reversed  for  alleged  error  in  instructions 
only,  when  looking  at  the  testimony,  we  can  see  that  the 
jury  may  have  been  misled  by  them  to  the  prejudice  of  the 
defendant,  or  when,  in  the  absence  of  the  testimony,  it  is 
apparent  that  the  instructions  would  be  improper  under  any 
possible  condition  of  the  evidence." 

Under  the  circumstances  we  must  presume  that  evidence 
had  been  introduced  in  the  case  showing  that  when  the  de- 
fendant escaped,  or  attempted  to  escape,  he  was  fully  in- 
formed of  the  cause  of  his  arrest. 

We  see  no  eriDr  in  the  record,  and  the  judgment  is 
affirmed. 


[No.  3,472.] 


In  the  Matter  op  the  Estate  op  HERMAN  SOHROEDEE, 

Deceased. 

Contesting  Probate  Sale  of  Real  Estate. — One  who  does  not  claim  any 
interest  in  real  estate  cannot  contest  an  order  of  the  Probate  Court  direct- 
ing it  to  bo' sold  to  pay  the  debts  of  the  estate. 

Idem. — The  question  not  decided  whether  a  person  who,  after  the  death  of 
the  testator,  has  bought  real  estate  left  by  him  from  the  devisee,  can  con- 
test an  order  of  the  Probate  Court  directing  the  sale  of  the  same  to  pay 
the  debts  of  the  estate,  so  long  as  he  holds  possession  of  it  adversely  to 
the  administrator,  and  refuses  to  account  for  the  rents  and  profits. 

PiUNo  Claims  Against  Estates  in  Probate  Court. — The  sections  of  the 
Probate  Act  requiring  judgments  against  administrators,  and  claims 
against  the  estate  which  have  been  allowed,  to  be  filed  in  the  Probate 
Court,  are  merely  directory. 

Amendment  to  Judgment. — If  a  personal  judgment  is  rendered  against  an 
administrator,  and  it  appears  by  the  record  that  the  judgment  should 
have  been  made  payable  in  due  course  of  administration,  the  Court  may 
direct  the  judgment  to  be  amended  so  as  to  make  it  correct,  even  after 
the  adjournment  of  the  term. 

^"**^  Court  may  Correct  Errors  After  the  Term.— The  Court  has  power 
to  correct  clerical  errors  and  misprisions,  even  after  the  expiration  of  the 
term. 

Statute  op  Limitations  as  to  Claims  Against  Estate. — The  Statute  of 
Limitations  does  not  run  while  the  administration  is  pending  and  un- 
settled, 08  to  a  claim  against  an  estate  which  has  been  allowed,  nor  as  to 
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a  judgment  which  has  been  recovered  against  an  administrator  or  an  ex- 
ecutor for  a  debt  of  the  estate. 
Judgment  Against  Administrator  as  Evidence. — In  an  application  to 
the  Probate  Court  to  sell  real  estate  to  pay  the  debts  of  the  estate,  a  judg- 
ment recovered  against  the  administrator  is  prima  Jaeie  evidence  of  tho 
indebtedness  of  the  estate,  as  against  the  devisee  of  the  real  estate,  or 
his  grantee. 

Appeal  from  the  Probate  Court  of  the  City  and  County 
of  San  Francisco. 

Herman  Schroeder  died  in  January,  1862,  leaving  real 
estate  situated  on  Everett  street,  and  Minna  street,  in  San 
Francisco.  The  deceased  left  a  will,  by  which  he  devised 
his  property  to  his  wife,  Adeline  Schroeder,  and  appointed 
her  executrix.  The  will  was  admitted  to  i3robate  on  the 
10th  day  of  February,  1862,  but  before  letters  testamentary 
were  issued  to  the  executrix,  she  intermarried  with  Carl 
Jahns,  and  thereupon,  upon  the  joint  petition  of  said  Carl 
and  his  wife  Adeline,  said  Carl  was  appointed  administrator 
with  the  will  annexed,  and  letters  were  issued  to  him  on  the 
25th  day  of  March,  1862,  and  he  remained  administrator 
until  the  5th  day  of  February,  1869,  when  his  letters  were 
revoked  by  the  Probate  Court,  and  Jaaob  Benjamin,  the 
Public  Administrator,  was  appointed  in  his  place,  and  letters 
.were  issued  io  him  on  the  21st  day  of  April,  1869.  In  May, 
1862,  one  Christopher  Streitberger  loaned  to  said  Carl  and 
Adeline,  his  wife,  twelve  hundred  dollars,  and  to  secure  the 
same,  they  executed  to  him  a  mortgage  on  the  Minna  street 
property.  Streitberger  foreclosed  this  mortgage,  and  the 
property  was  sold,  and  he  obtained  a  Sheriffs  deed  on  the 
^'^^^  28th  day  of  November,  1868,  and  immediately  entered 
into  possession  of  the  property,  and  was  in  possession  at  the 
time  the  proceedings  in  this  case  were  had. 

On  the  22nd  day  of  October,  1863,  H.  W.  Nolting  obtained 
a  judgment,  in  the  Fourth  District  Court,  against  Carl 
Jahus,  the  administrator,  for  four  hundred  and  sixty-five 
dollars  and  sixty-one  cents,  and  ninety-one  dollars  and 
twenty-eight  cents  costs;  and  on  the  30th  day  of  December, 
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1863,  Bernard  Schroeder  also  obtained  a  judgment  against 
the  said  administrator  for  two  thousand  six  hundred  and 
eighty-three  dollars  and  thirty  cents,  and  one  hundred  and 
forty-three  dollars  and  eleven  cents,  costs  of  suit.  These 
judgments  were  entered  up  as  personal  judgments,  but  on 
the  26th  day  of  April,  1872,  were  amended  by  the  District 
Court  so  as  to  be  made  payable  out  of  the  assets  of  the 
estate,  in  due  course  of  administration.  On  the  29th  day 
of  October,  1869,  Benjamin,  the  administrator,  filed  a  peti- 
tion for  leave  tcf  sell  the  real  estate  to  pay  the  judgments 
and  costs,  and  expenses  of  administration,  and  Streitberger 
and  said  Adeline  opposed  the  same.  Such  proceedings  were 
had  that  the  Probate  Court,  on  the  8th  day  of  March,  1871, 
made  an  order  for  the  sale,  from  which  order  the  contest- 
ants appealed.  The  Supreme  Court  reversed  the  order  be- 
cause the  petition  was  defective,  and  gave  the  petitioner 
leave  to  amend  his  petition.  When  the  remittitur  was  filed 
in  the  Court  below,  and  in  January,  1872,  the  petition  was 
amended,  and  Streitberger,  on  the  13th  of  February,  filed 
an  opposition.  Benjamin,  the  administrator,  sued  Streit- 
berger in  ejectment  to  recover  possession  of  the  Minna 
street  property;  and,  in  his  complaint,  claimed  that  Streit- 
berger owed  the  estate  three  thousand  dollars  for  four  years' 
use  and  occupation  of  said  property.  On  the  trial  of  this* 
case,  Streitberger's  attorney  offered  the  papers  in  said  suit 
in  evidence,  to  show  that  there  was  personal  property  be- 
longing to  the  estate  (the  three  thousand  dollar  claim  against 
^'^^^  his  client),  but  at  the  same  time  admitted  that  his 
client  contested  the  claim.  The  Court  excluded  the  evi- 
dence. 

For  the  purpose  of  showing  the  existence  of  debts  wliicli 
rendered  it  necessary  to  sell  the  real  estate,  the  petitione!r 
offered  in  evidence  the  judgments,  as  amended,  in  favor  of 
Nolting  and  Bernard  Schroeder  against  the  administrator. 

A  certified  copy  of  the  judgment  of  Nolting,  as  amended, 
had  been  filed  in  the  Probate  Court,  April  29th,  1872;  and 
a  certified  copy  of  the  judgment  of  Bernard  Schroeder,  as 

301 


Digitized  by  VnOOQ IC 


Argument  for  Appellnnt. 

ameuded,  had  also  been  filed  on  the  same  day.  The  con- 
testant objected  to  these  judgments  being  received  in  evi- 
dence, because  they  were  irrelevant,  and  because  the  amend- 
ments revived  outlawed  judgments  against  the  estate  when 
they  were  originally  personal  judgments.  The  Court  over- 
ruled the  objections.  The  Court  made  an  order  for  a  sale 
of  the  real  estate,  and  from  this  order  the  contestant  ap- 
jiealed. 

The  other  facts  are  stated  in  the  opinion. 

J.  A,  Fletchei',  for  Appellant. 

As  to  the  two  judgments,  there  was  no  evidence  to  sup- 
port them  as  against  the  heirs.  This  Court,  in  Beckett  v. 
Selover,  7  Cal.  215,  says  that  the  petition  is  an  action  against 
the  heirs,  in  which  a*  judgment  at  common  law  *'is  not  evi- 
dence;" that  the  petitioner  '*  must  go  behind  the  judgment,'' 
''and  prove  the  original  indebtedness,"  for  the  heir  is  en- 
titled to  "his  day  in  Court,"  which  ho  has  not  had  in  the 
proceedings  against  the  administrator.  The  judgment-rolls 
from  the  Fourth  District  Court,  introduced  under  excep- 
tions, were  "not  evidence,"  and  (as  against  the  heirs)  provecf 
nothing,  which  was  all  that  was  offered  by  the  petitioner 
upon  that  subject.  The  evidence  should  have  been  to  the 
merits  of  the  action  in  which  judgments  were  rendered, 
to  test  their  validity  against  the  estate  or  heirs;  but,  in 
reality,  was  only  to  show  that  judgments  had  been  rendered 
(308)  against  the  administrator  in  actions  to  which  neither 
the  estate  nor  heirs  were  parties,  and  consequently  were  not 
bound.  A  judgment  against  an  administrator  is  the  same 
as  a  claim  allowed  by  the  administrator  and  Probate  Judge. 
Probate  Act.  Sees.  133,  140;  Moon  v.  IVhitey  6  John.  Chan. 
K.  389. 

The  delay  in  filing  certified  transcripts  of  judgments,  and 
in  applying  for  the  order  of  sale,  worked  a  forfeiture,  and 
the  judgments  were  personal  only,  and  barred  by  lapse  of 
time. 

Section  one  hundred  and  thirty-three  of  the  Probate  Act 
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is  not  directory,  as  contended  by  respondent,  but  it  is  man- 
datory. It  originally  read :  "Every  claim  which  has  been 
allowed  by  the  executor  or  adminicitrator  shall  be  filed  in 
the  Probate  Court,"  etc.  Compiled  Laws,  p.  395,  Sec,  133. 
Which  was  amended  in  1861,  as  follows,  viz:  '* Every  cFaim 
which  has  been  allowed  by  the  executor  or  administrator 
(and  approved  by  the  Probate  Judge)  shall  (withiu  thirty 
days  thereafter)  be  filed,"  etc. :   Acts  1861,  p.  638. 

To  say  that  the  Legislature  meant  nothing  by  inserting 
the  amendment  (**  within  thirty  days  thereafter"),  is  not  very 
complimentary  to  their  good  sense.  Before  amendment  it 
was  probably  directory  only,  but  not  afterwards. 

In  Moon  v.  White,  6  Johns.  Chan.  E.  360,  Chancellor 
Kent  ruled  that,  when  the  Legislature  has  fixed  upon  no 
definite  time  within  which  a  petition  to  sell  real  property 
must  be  made  after  administration  is  entered  upon  (aud 
our  Legislature  has  fixed  none),  that  it  must  be  done  within 
one  year,  and  that  a  petition  made  outside  of  one  year,  un- 
less there  are  some  peculiar  circumstances  that  rendered  it 
impossible  to  make  it  sooner,  will  be  rejected  as  out  of 
season;  and  quotes,  with  complimentary  commendation. 
Judge  Story,  who  ruled  that  the  repose  of  titles,  and  pro- 
tection to  bona  fide  purchasers,  requires  that  there  should 
be  a  time  beyond  which,  under  no  circumstances,  a  petition 
(909)  ^ould  be  entertained,  which,  in  no  case,  should  be 
longer  than  the  time  fixed  by  statute  limiting  the  right  of 
entry  in  rejjd  actions,  which,  in  California,  is  five  years: 
Moon  V.  IVkiie,  6  Johns.  Chan.  E.  360;  Scolt  v.  Hancock,  13 
Mass.  162;  Ex  Parte  Allen,  15  Mass.  58;  Bichaud  v.  jyU- 
liamSj  7  Wheaton,  116. 

I  am  confident  that  no  case  can  be  found  where  a  Court 
ever  granted  an  order  of  sale  of  property  belonging  to  an 
estate  to  pay  even  legitimate,  much  less  outlawed  debts, 
where  the  administrators  or  creditors  had  slept  upon  their 
rights,  and  delayed  the  application  beyond,  or  even  up  to, 
the  time  limiting  the  right  of  entry  in  possessory  actions. 

Streitberger  was  a  purchaser  for  a  valuable  consideration, 
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and  seven  years  five  months  and  twelve  days  after  paying 
his  money,  and  while  in  the  quiet  and  peaceable  possession, 
this  secret  lien  is  trumped  up  and  sprung  upon  him,  and 
the  order  of  sale  granted,  without  even  a  "certified  tran- 
script of  the  judgments"  being  filed  in  the  court  below, 
until  eight  years  after  the  rendition  of  the  judgments,  and 
one  year  four  months  and  twenty-six  days  after  filing  the 
petition  for  sale,  and  without  any  evidence  whatever  of 
their  nature  or  character. 

"Contestant's  liability  for  three  thousand  dollars,  for  use 
and  occupation  of  the  Minna  street  property,  was  a  legiti- 
mate claim  in  favor  of  the  estate,  and  should  have  been 
entertained.  The  personal  property  must  be  first  ex- 
hausted." 

Streitberger,  by  his  purchase,  got  no  present  right  to  the 
possession,  rents,  or  profits,  but  only  a  future  right  to  suc- 
ceed to  what  otherwise  would  go  to  the  widow,  after  the 
close  of  administratioi  i .  He  was  liable  to  the  administrator, 
from  the  21st  May,  18J3,  to  the  20th  May,  1872.  "That  he 
contiRsted  it*'  is  immaterial.  He  also  contested  the  sale  of 
real  property.  "Contesting  it"  does  not  lessen  his  liability, 
nor  relieve  the  administrator  from  his  duty  to  enforce  a  col- 
lection. 

(810)  rpjjQ  judgment-rolls  in  the  two  suits,  JB.  Schroder*  v. 
Carl  JahnSf  and  II.  TV,  NoUivg  v.  Carl  Jahns,  from  the 
Fourth  District  Court,  were  not  evidence  and  proved  noth- 
ing, and  were  improperly  admitted. 

The  petitioner  should  have  established  the  judgments  by 
putting  in  evidence  the  certified  transcripts,  and  then  he 
should  have  proven  the  "original  indebtedness"  upon  wliich 
they  were  predicated;  and  from  the  nature  and  character  of 
the  indebtedness  alone,  and  not  from  the  judgment,  the 
Court  would  draw  the  conclusion  of  law  whether  they  were 
valid  claims  against  the  estate,  to  be  paid  in  due  course  of 
administration.  Failing  to  do  this,  it  amounts  simply  to 
submitting  the  case  upon  the  petition  alone  (traversed  by 
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the  opposition,  and  without  evidence  on  the  part  of  peti- 
tioner.) 

There  was  no  necessity  for  a  sale  of  real  property.  The 
amending  the  judgments  four  years  after  they  were  barred 
by  lapse  of  time,  and  making  them  judgments  against  the 
estate,  when  they  were  originally  only  personal,  and  filing 
the  transcript  as  amended,  was  unprecedented. 

Sharp  &  Lloyd  and  Frank  G.  Netuland,  for  Eespondent. 

The  appellant  claims  no  interest  in  the  lot  on  Everett 
street,  and  therefore  cannot  oppose  the  sale  of  that  lot.  Nor 
has  he  any  right  to  oppose  the  sale  of  the  lot  on  Minna 
street.  He  acquired  his  interest  in  this  lot  from  the  devisee 
while  the  estate  was  under  administration,  and  the  adminis- 
trator was  entitled  to  the  possession  of  it.  Yet  Streitberger 
has  held  the  possession  adversely  to  the  estate.  We  insist 
thut  he  cannot,  outside  of  the  Probate  Court,  deny  the 
right  of  the  estate  to  the  lot,  and  then  appear  in  the  Probate 
Court  and  claim  the  right,  as  a  party  interested  in  the  lot, 
to  oppose  any  of  the  proceedings. 

The  statute  of  Limitations  prescribes  the  time  within 
which  civil  actions  must  be  commenced. 
^^^^  A  proceeding  to  sell  the  real  property  of  an  estate  in 
order  to  pay  the  acknowledged  debts  thereof  because  of  in- 
sufficiency of  personal  assets  to  pay  the  same,  is  not  an 
action  within  the  meaning  of  the  Statute  of  Limitations. 
It  is  a  proceeding  to  satisfy  a  charge  upon  the  entire  prop- 
erty of  the  estate,  real  and  personal,  which  exists  so  long  as 
the  debts  remain  unsatisfied  and  the'  administration  lasts. 
The  Statute  of  Limitations  applies  only  to  suits  at  law,  and 
not  to  proceedings  in  the  Probate  Court:  Hittell's  Gen. 
Laws,  Sees.  4359,  4363;   Green  v.  Dyer,  32  Maine,  460. 

The  language  of  the  Probate  Act  shows  that  it  was  in- 
tended that  claims  allowed  and  approved,  and  judgments 
rendered  against  the   administrator,  should  have  vitality 
until  they  should  be  satisfied,  and  that  time  should  not  run 
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against  them  so  long  as  the  administration  should  continue : 
Probate  Act,  Sees.  133,  140. 

There  is  no  provision  in  the  Probate  Act  limiting  the 
time  within  which  to  apply  for  a  sale  of  real  estate  to  pay 
acknowledged  debts.  The  only  sections  prescribing  limita- 
tions are  the  following:  Probate  Act,  Sees.  36,  128,  130, 
134,  135,  137,  186,  190,  237. 

If  the  Statute  of  Limitation  applies  to  the  acknowledged 
debts  of  an  estate  during  the  administration  thereof,  then 
claims  allowed  and  approved  and  judgments  rendered  against 
the  executor  or  administrator,  cannot  be  renewed  so  as  to 
prevent  the  statute  from  barring  them,  for  the  very  founda- 
tion of  an  action  against  an  executor  or  administrator  upon 
a  claim  against  an  estate,  is  the  allegation  that  the  claim 
was  presented  to  the  executor  or  administrator  and  by  him 
rejected.  No  such  allegation  can  be  made  when  the  claims 
have  been  allowed  and  approved,  and  are  acknowledged 
debts  of  the  estate,  and  when  the  law  gives  to  judgments 
against  an  executor  or  administrator  the  force  and  eflfect  of 
claims  allowed  and  approved.  Besides,  the  claim  must  be 
(3i«)  presented  within  ten  months  after  notice  to  creditors, 
and  suit  brought  within  three  months  after  its  rejection. 

If,  then,  a  creditor  is  prevented  from  bringing  an  action 
to  renew  his  claim,  section  twenty-seven  of  the  Statute  of 
Limitations  (Hittell's  Gen.  Laws,  sec.  4369)  applies,  which 
is  as  follows:  ''When  the  commencement  of  an  action  shall 
be  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuance  of  the  injunction  or  prohibition  shall  not 
be  part  of  the  time  limited  for  the  commencement  of  the 
action:"  Probate  Acts,  sees.  130,  133,  134, 136,  140;  tollc- 
neret  aL  v.  FolsonCs  Executors y  6Cal.  412;  lienisch  v.  PoHer, 
10  Cal.  658;  Mlison  v.  Hallfck,  6  Cal.  386;  Quivei/  v.  Hall, 
19  Cal.  97. 

Upon  an  application,  pending  administration,  to  sell  the 
real  estate  to  pay  the  claims  against  an  estate,  the  heir  has 
no  right  to  set  up  as  a  defense  that  the  time  limited  in  the 
Statute  of  Limitations  for  bringing  actions  has  expired  be- 
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tween  the  date  of  their  allowance  and  approval  and  the  date 
of  the  application  for  the  sale  of  real  property  to  satisfy 
them.  It  is  true  that  in  Beckett  v.  Sdover,  7  Cal.  229,  it  is 
intimated  that  the  Statute  of  Limitations  may  produce  a  bar 
between  the  time  of  the  approval  of  the  claim  and  the  con- 
test with  the  heir,  but  that  portion  of  the  opinion  is  mere 
dictay  unsupported  by  the  facts  of  the  case,  and  in  the  de- 
cision of  the  Court,  upon  rehearing,  they  decline  to  make 
any  express  decision  as  to  the  question  raised  in  argument 
in  regard  to  the  Statute  of  Limitations.  The  only  point 
really  decided  in  that  case  was  that  the  heirs  have  a  right  to 
go  behind  the  allowance  and  approval,  and  to  contest  the 
original  indebtedness,,  after  petition  and  notice  for  the  sale 
of  real  estate  to  pay  debts.  Where  claims  have  been  im- 
properly allowed  by  the  executor  or  administrator,  and 
where  judgments  have  been  obtained  against  an  executor  or 
administrator  upon  unjust  claims,  the  heirs  have  two  reme- 
dies. They  can  enter  suit  in  the  District  Court  to  set  them 
^^^  aside,  on  the  ground  that  the  claims  were,  barred  at 
the  time  of  the  allowance  and  approval,  or  at  the  time  they 
were  presented  to  the  executor  or  administrator  and  re- 
jected, or  that  they  were  not  justly  due.  HUlebrandt  v. 
Burioii,  17  Tex.  138;  Ecclea  v.  Daniels,  16  Tex.  136.  Or 
they  can  wait  until  petition  and  notice  of  sale  of  real  estate, 
and  oppose  the  sale  on  the  same  grounds.  But,  in  both 
oases,  the  defense  of  the  Statute  of  Limitations  is  limited  to 
the  time  of  the  allowance  and  approval  of  the  claims,  or 
their  presentation  to  and  rejection  by  the  executor  or 
administrator. 

The  theory  upon  which  our  system  proceeds  is,  that  the 
administration  of  an  estate  is  a  trust.  The  administrator  is 
a  trustee:  First,  to  collect  the  assets;  second,  to  apply  the 
same  to  the  payment  of  debts  under  the  direction  of  the 
Probate  Court;  third,  to  distribute  the  residue  pursuant  to 
the  provisions  of*  the  will  and  under  the  direction  of  the 
Probate  Court.  The  administrator  is  a  trustee  for  all  whose 
debts  were  valid  or  subsisting  at  the  time  of  the  death  of 
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the  testator:  McClintoclcs  Appeal ^  29  Pa.  360;  Tiffany  and 
BuUard  on  Trusts,  483;  Cox  v.  Backentose,  12  Wend.  543; 
CJiapman  v.  Forsyth,  2  How.  U.  S.  208;  HaUeck  v.  Grefj, 
9  Cal.  195;  McGraiv  v.  McGhjnn,  26  Cal.  420;  Brewer  v. 
Van  Ardsak's  Heirs,  6  Dana,  207,  210. 

It  is  a  well  established  role,  that  unless  debts  are  already 
barred  by  the  Statute  of  Limitations,  when  the  trust  is 
created,  they  are  not  afterwards  affected  by  lapse  of  time. 
Hill  on  Trustees,  263;  Angell  on  Limitations,  sees.  167, 
168,  169,  468. 

In  the  analogous  case  of  bankruptcy,  it  has  been  expressly 
determined  that,  after  a  commission  of  bankruptcy  issued, 
the  Statute  of  Limitations  does  not  run  against  a  creditor: 
Ex  parte  Eoss,  2  Glynn  &  Jameson,  47,  referred  to  in  note 
1  to  15  Vesey,  499;  Angell  on  Limitations,  167;  Minot  v. 
^**>  Thatche)\  7  Met.  K.  Mass.  348;  Ostram  v.  Curtis,  1 
Gush.  461. 

As  an  executor  or  administrator  is  a  trustee  for  legatees, 
next  of  kin,  or  creditors,  the  general  rule  applies:  Lindsay 
V.  Lindsay,  1  Dessaus.  150;  Carr  v.  Bohb,  7  Dana,  417;  Blue 
T.  Patterson,  1  Dev.  &  Bait.  Eq.  457;  Bird  v.  Graham,  1 
Ired.  Eq.  196;  Nelson's  Adm.  v.  Comwdl,  11  Gratt.  724. 

The  amendment  of  the  judgments  was  correct.  The 
record  showed  that  the  actions  were  brought  against  Carl 
Jahns  as  administrator  on  claims  outstanding  against  the 
deceased,  and  that  the  judgments  were  rendered  on  such 
claims.  In  entering  the  judgments  a  clerical  error  was 
committed,  in  not  making  them  conform  to  section  one 
hundred  and  forty  of  the  Probate  Act,  which  prescribes 
the  ioxm  of  such  judgments.  This  error  was  apparent  by 
the  record,  and  was  corrected  by  the  record;  and  the  judg- 
ments, as  amended,  were  entered  nunc  pro  tunc  as  of  the 
day  they  were  originally  entered.  The  power  of  a  Court, 
after  the  adjournment  of  the  term,  to  correct  clerical  errors 
and  misprisions,  is  undoubted.  Hegder  v.  Henckel,  27  Cal. 
491;  Swain  v.  Naglee,  19  Cal.  127;  Castro  v.  Bichardson,  25 
Cal.  49;  1  Miss.  166. 
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Appellant  claims  that  there  was  unreasonable  delay  in 
applying  for  the  order  of  sale,  and  that  this  should  defeat 
the  application  for  sale;  yet  he  gives  no  evidence  to  sustain 
his  premises,  and  cites  no  law  to  support  his  conclusion. 
It  devolved  upon  him  to  show  that  there  was  unreasonable 
delay;  yet  he  merely  recites  the  fact  that  the  application  did 
not  take  place  until  six  years  after  the  judgments  were 
rendered  in  the  Court  below.  We  claim  that,  inasmuch  as 
the  administration  is  still  open,  it  will  be  presumed  that 
there  was,  and  still  is,  reason  for  keeping  it  open. 

The  cases  cited  by  appellant  from  the  Texas  Reports  do 
not  apply.  Those  from  the  New  York  Reports  were  ren- 
dered under  a  different  system.  In  New  York  the  real 
^**^  estate  vests  in  the  heir  immediately  upon  the  death  of 
the  ancestor,  and  the  heir  takes  possession.  The  admin- 
istrator takes  only  the  personal  property  to  pay  the  debts. 
Upon  deficiency  of  personal  property  to  pay  debts,  he  must 
apply,  within  three  years  after  grant  of  administration,  to 
the  Surrogate  for  permission  to  lease,  mortgage,  or  sell  the 
real  estate  to  pay  the  debts.  After  the  three  years,  the 
creditor  can  sue  the  heir,  and  hold  him  liable  to  the  value 
of  the  property  descended.  Under  our  system  there  is  no 
limit  for  the  application  for  sale  of  real  estate. 

By  the  Court,  Crockett,  J. : 

In  respect  to  the  Everett  street  lot,  the  order  of  sale  must 
be  affirmed.  The  appellant  claims  no  interest  therein,  and 
the  owner  who  has  succeeded  to  the  title  of  the  sole  devisee 
having  expressly  consented  to  the  order  of  sale,  it  does  not 
concern  the  appellant  whether  it  is  erroneous  or  otherwise. 
Nor  is  it  clear  that  he  is  entitled  to  be  heard  in  respect  to 
the  Minna  street  lot,  so  long  as  he  holds  the  possession  of  it 
adversely  to  the  administrator,  and  refuses  to  account  for  the 
rents  and  profits.  But  waiving  this  question,  we  deem  it 
best  to  dispose  of  the  appeal  on  its  merits. 

Without  entering  into  a  critical  analysis  of  the  j^etition 
for  the  order  of  sale,  it  will  suffice  to  say,  that  we  think  it 
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states  all  the  necessary  jurisdictional  facts,  and  is  otherwise 
sufficient.  At  the  hearing  of  the  petition,  an  objection  was 
made  to  the  introduction  m  evidence  of  the  judgments  in 
the  cases  of  Nolting  and  Schroeder  against  the  administrator, 
on  the  ground  that  transcripts  of  the  judgments  had  not  been 
filed  iu  the  Probate  Court  within  thirty  days  after  they  were 
rendered.  But  section  one  hundred  and  forty  of  the  Pro- 
bate Act  only  requires  that  ** a  certified  transcript  of  the 
judgment  shall  be  filed  in  the  Probate  Court,"  and  is  silent 
as  to  the  time  within  which  it  shall  be  filed.  It  is  true, 
^**^  section  one  hundred  and  thirty-three  provides  that 
claims  which  have  been  allowed  by  the  administrator  or  ex- 
ecutor and  approved  by  the  Probate  Judge  shall  be  filed 
within  thirty  days  thereafter;  but  no  penalty  is  prescribed  for 
a  failure  to  file  them  within  that  time,  and  the  provision  as  to 
time  is  merely  directory.  Such  appears  to  have  been  the 
opinion  of  this  Court  in  Willis  v.  larleyj  24  Cal.  601.  But 
the  judgments,  as  originally  rendered,  were  informal  and 
omitted  the  provision  that  they  were  to  be  paid  out  of  the 
estate  in  the  due  course  of  the  administration.  This  omis- 
sion was  supplied  by  an  amendment,  made  some  years  after 
the  judgments  were  rendered;  and  it  is  objected  that  the 
Court  exceeded  its  powers  in  permitting  the  amendment. 
But  it  appears  on  the  face  of  the  judgments,  as  amended, 
that  the  amendments  were  made  by  the  records  in  the 
actions;  and  the  power  of  the  Court  to  correct  clerical 
errors  and  misprisions  by  the  record  itself,  after  the  expira- 
tion of  the  term,  is  well  settled  in  this  State  and  elsewhere: 
Sioain  V.  Nagle,  19  Cal.  127;  Castro  v.  Richardson^  25  Id.  49; 
Hegeler  v.  Henclcel,  27  Id.  497. 

Another  point  made  by  the  appellant  is;  that  when  the 
judgments  were  ofi'ered  in  evidence  they  had  already  been 
barred  by  the  Statute  of  Limitations,  and  were  no  longer 
valid  claims  against  the  estate.  Section  fourteen  of  the 
Probate  Act  provides  that  "the  effect  of  any  judgment  ren- 
dered against  any  executor  or  administrator,  upon  any  claim 
for  money  against  the  estate  of  his  testator  or  intestate,  shall 
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be  only  to  establish  the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or  administrator  and  the 
Probate  Judge;  and  the  judgment  shall  be  that  the  executor 
or  administrator  pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due."  The  question  then  is, 
whether  the  Statute  of  Limitations  runs  against  a  claim 
from  the  time  it  is  allowed,  pending  an  open  and  unsettled 
administration.  In  Beckett  v.  Selovet\  7  Cal.  229,  referring 
^^'^  to  a  claim  allowed  against  the  estate,  the  Court  says: 
''It  does  not  lose  its  effect  as  a  judgment  against  the  admin- 
istrator, and  would  not  be  barred  unless  time  enough  has 
run  to  bar  a  j  udgment."  But  upon  a  rehearing  the  Court  said : 
"As  to  the  question  raised  in  argument,  in  regard  to  the 
Statute  of  Limitations,  it  is  unnecessary  to  make  any  express 
decision;  but  we  may  remark,  as  a  matter  of  opinion,  that 
the  presentation  of  the  claim  to  the  administrator  is  the  com- 
mencement of  a  suit  upon  it,  and  is  sufficient  under  our  stat- 
ute to  stop  the  running  of  the  statute.*'  We  think  there  are 
several  reasons  why  the  statute  does  not  run,  pending  the 
administration,  against  a  claim  allowed:  First,  the  creditor 
is  in  no  default,  and  has  established  his  demand  in  the  only 
method  authorized  by  law;  second,  it  often  happens  that 
the  estate  is  so  involved  in  litigation,  that  no  fund  is  avail- 
able for  the  payment  of  debts  until  all  the  claims  against 
the  estate  would  be  barred  by  lapse  of  time,  if  the  statute 
runs  against  claims  properly  allowed.  Other  reasons  might 
be  adduced,  but  these  are  sufficient  to  show  that  the  Statute 
of  Limitations  ceases  to  run  during  a  pending  administration 
against  claims  duly  allowed. 

The  point  chiefly  relied  upon  by  the  appellant  is,  that 
there  was  no  extraneous  proof  to  support  the  judgments  of 
Nolting  and  Schroeder,  which,  it  is  claimed,  were  not  even 
prtma  facie  evidence  of  indebtedness  as  against  the  devisee. 
It  must  be  conceded  that  a  judgment  against  the  adminis- 
trator stands  upon  no  better  footing  than  a  claim  duly 
allowed  by  the  administrator  and  the  Court.  Section  one 
hundred  and  forty  of  the  Probate  Act  so  expressly  declares, 
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and  it  results  that  the  same  rule  must  be  applied  to  botli. 
In  Beckett  v.  Selover,  7  Cal.  215,  on  an  application  by  a 
creditor  for  the  sale  of  real  estate  for  the  payment  of  debts, 
the  widow  and  heirs  resisted  the  application,  and  denied 
the  existence  of  the  debts.  At  the  trial,  the  petitioner  put 
in  evidence  a  judgment  against  the  administrator,  and  also 
^**^  a  claim  on  open  account,  which  had  been  duly  allowed 
by  the  administrator  and  Probate  Judge.  The  widow  and 
heirs  offered  to  prove  that  these  claims  were  not  justly  dae 
from  the  estate,  but  the  Court  excluded  the  proof,  and  ou 
the  appeal  to  this  Court  the  ruling  was  held  to  be  erroneous. 
The  point  involved  in  the  case,  and  decided  by  this  Court, 
was,  that  the  heir  was  entitled  to  go  behind  the  allowance 
of  the  claim,  and  to  show,  if  he  could,  that  it  was  not  a 
proper  charge  upon  the  estate. 

We  are  not  aware  that  this  ruling  has  been  modified  by 
any  subsequent  decision  of  this  Court.  But,  in  the  case  now 
under  consideration,  there  was  no  offer  by  the  contestant 
to  show  ajQirmatively  that  the  judgments  of  Nolting  and 
Schroeder  were  unjust,  and  not  a  proper  charge  against  the 
estate;  and  the  point  raised  here  is,  that  as  against  the 
devisee  or  her  grantee,'  tbe  judgments  are  not  even  prima 
facie  evidence  of  indebtedness.  But  the  proposition  is  not 
tenable.  There  are  very  satisfactory  reasons  for  holding 
that  in  a  proceeding  for  a  sale  of  the  property  of  the  heir, 
for  the  payment  of  debts  alleged  to  exist  agaiust  the  estate, 
he  should  not  be  concluded  from  showing  that  the  pretended 
debts  are  unjust,  and  are  not  valid  claims  against  the  estate. 
At  common  law,  the  real  estate  went  directly  to  the  heir, 
and  the  administrator  had  no  control  over  it,  for  the  pay- 
ment of  debts.  If  the  creditors  pursued  it  in  the  hands  of 
the  heir,  it  was  incumbent  on  them  to  establish  affirmatively 
the  validity  of  their  demands,  and  a  judgment  against  the 
administrator  was  not  prima  fade  evidence.  In  Keutucky, 
liowever,  where  the  common  law  system  prevails,  the  Court 
of  Appeals  of  that  State,  in  a  late  case,  decided  that  in  an 
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trator  was  prima  facie  evidence  of   the  debt :    Hopkins  v. 
Stout,  6  Bush.  381.      But,  however  the  rule  may   be   at 
common  law,  there  can  be  no  doubt  that,    under  our  sys- 
tem, where  the  real  estate  is  a  fund  in  the  hands  of    the 
^*®^     administrator  for  the  payment  of    debts,    a  claim 
against  the  estate,  duly  allowed,  is  prima  facie  evidence  of 
the  indebtedness  as  against  the  heir.     Our  probate  system 
is  derived  mainly  from  that  of  Texas,  and  in  most  respects 
is  identical  with  it.     Hillebrant  v.  Burton,  17  Texas,  138, 
was  an  action  by  the  heirs  of  a  deceased  person  to  set  aside 
a  claim  against  the  estate  which  had  been  duly  allowed  by 
the  administrator  and  approved  by  the  Probate  Judge.     The 
Court  treats  the  allowance  as  a  quasi-judgment,  and  holds 
that  in  attacking  it  the  burden  of  proof  is  on  the  heir.     In 
the  opinion  it  is  said:  **It  must  be  recollected  that  the  suit 
was  brought  to  set  aside  and  annul  a  judgment  more  than 
ten  yeai*s  after  it  had  been  awarded.     Now,  the  nile  of  law 
is  well  settled,  that  every  presumption  is  in  favor  of  the 
Judgment,  and  he  who  attempts  to  impeach  it  must  assume 
the  labor  of  distinctly  and  clearly  showing  its  vice.     This 
is  the  rule  when  there  has  been  no  considerable  lapse  of 
time  between  the  award  of  the  judgment  and  the  suit  to  set 
it  aside;  but  this  rule  requires  a  great  deal  more  stringency, 
and  with  a  good  reason,  too,  if  a  great  length  of   time  is 
permitted   to   elapse   before   the  judgment  is  impeached. 
Time,  with  its  continual  destructive  changes,  often  removes 
the  evidence  by  which  facts  could  bo  proven;     *     *    ^    * 
and  to  call  upon  a  creditor  after  so  great  a  lapse  of  time  as 
has  occurred  in  this  case,  would  be  equally  repugnant  to 
justice  and  sound  policy.     The  plaintiffs  should  have  proven 
distinctly  and  clearly  that  the  claim  was  barred  at  the  time 
it  was  presented,  to  impeach  the  judgment  of  the  Probate 
Court  allowing  it." 

This  is  an  adjudication  directly  upon  the  point  in  issue 
here,  and  the  reasoning  by  which  it  is  supported  commends 
itself  to  our  judgment.     We  are,  therefore,  of  opinion  that 
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the  judgments,  without  other  proof,  were  prima  facie  evi- 
deDce  of  the  indebtedness. 

The  objection  that  there  was  an  unreasonable  delay  in  ap- 
^"*^^  plying  for  the  order  of  sale,  finds  no  support  in  the 
facts.  There  appears  to  have  been  a  persistent  and  long 
continued  effort  on  the  part  of  the  creditors,  to  bring  the 
former  administrator  to  an  accounting,  and  the  litigation 
has  assumed  so  many  phases,  and  has  been  so  protracted, 
as  to  account  for  tlie  delay  which  has  occurred. 

Order  affirmed. 

'   Mr.  Chief  Justice  Wallace  did  not  ei^press  an  opinion. 


[No.  3,659.] 

FAXON  D.  ATHEKTON,  A.  B.  GROGAN,  HENET 
PAGE  AND  WILFRED  PAGE,  Executors  of  thj:  Will 
OF  Thomas  S.  Page,  Deceased,  u.  WELCOME  FOW* 
LER,  ELISHA  BONCHAM,  HENRY  KNIGHT  etal. 

Modification  of  Judgment. — When  a  judgment  is  erroneous  and  the 
Supreme  Court  has  the  facts  before  it  so  that  it  can  be  modified  and  jus- 
tice done  between  the  parties  without  granting  a  new  trial,  it  will  be 
modified  accordingly. 

Interest  on  JuDGiiENTS. — Since  the  Act  concerning  interest,  passed  April 
4,  1870,  judgments  for  money  in  actions  of  tort  bear  interest. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  main  facts  are  stated  in  the  opinion  and  in  the  former 
reports  of  the  case.  The  case  of  Atherton  et  ah  v.  Fowler 
el  aL,  post,  p.  323,  will  illustrate  the  points  of  law  here  in- 
volved.    The  plaintiffs  appealed. 

By  the  Court,  Belcher,  J,  : 

This  action  was  commenced  May  25,  1863,  and  has  been 
twice  in  this  Court.  It  is  reported  in  28  Cal.  605,  and  37 
Cal.  100.   It  is  also  the  same  in  all  its  essential  facts  as  the 
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<'***^    case  of  Thomas  S.  Page  v.  John  Fowlei*  et  aLy  reported 
in  39  Cal.  412. 

Upon  the  last  trial,  which  occurred  in  April,  1871,  the 
defendants  obtained  a  verdict  for  one  thousand  six  hundred 
and  sixty-eight  dollars,  the  value  of  one  hundred  and  thirty- 
nine  tons  of  hay  at  twelve  dollars  per  ton,  and  for  one  thou- 
sand three  hundred  and  eleven  dollars  and  forty-four  cents 
interest  thereon,  at  the  rate  of  ten  percent,  per  annum  from 
May  26, 1863,  to  date,  making  in  all  two  thousand  nine  hun- 
dred and  seventy-nine  dollars  and  forty-four  cents.  Judg- 
ment was  not  entered  on  the  verdict  until  October  18, 1872, 
when,  interest  being  added  to  the  amount  found  in  the 
verdict,  it  was  taken  for  three  thousand  four  hundred  and 
thirty-six  dollars  and  seven  cents,  as  a  personal  judgment, 
against  the  plaintiffs,  who  are  the  executors  of  the  last  will 
and  testament  of  Thomas  S.  Page,  deceased. 

It  is  now  objected  that  the  judgment  is  erroneous,  because, 
while  the  juiy  must  have  found  the  value  of  the  hay  at  a 
time  nearly  a  year  subsequent  to  the  taking,  they  allowed 
interest  from  the  time  of  the  taking;  because  interest  was 
allowed  after  the  passage  of  the  Act  concerning  interest  of 
March  30,  1868,  at  the  rate  of  ten  per  cent,  per  annum, 
when  it  should  have  been  at  only  seven  per  cent. ;  because 
interest  was  allowed  between  the  times  when  the  verdict 
was  rendered  and  the  judgment  was  entered  up;  and  be- 
cause the  judgment  was  made  a  personal  one  against  the 
executors  instead  of  being  made  payable  in  due  course  of 
administration. 

Counsel  for  respondents  admitted  on  the  oral  argument 
that  the  judgment  was  erroneous  in  the  respects  named,  and 
that  it  ought  to  be  modified.  We  are  of  the  opinion  that  it 
may  be  modified  so  as  to  do  justice  between  the  parties, 
without  sending  the  case  back  for  a  new  trial. 
^^*^  On  looking  into  the  evidence  we  are  also  of  the  opin- 
ion that  we  cannot  reverse  the  judgment  on  the  ground  that 
it  failed  to  show  that  the  defendants  had  the  actual  posses- 
sion of  the  ground  on  which  the  hay  was  cut.     There  was, 
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at  least,  some  testimony  tending  to  show  sach  possession, 
and  the  question  was  submitted  to  the  juiy  under  instruc- 
tions whicli  seem  to  us  unexceptionable. 

After  reading  all  the  instructions  given  and  refused  by  the 
Court,  vre  are  unable  to  see  that  any  substantial  error  was 
thereby  committed.  The  instructions  given  seem  to  have 
been  drawn,  with  painstaking  care,  from  the  former  opin- 
ions of  this  Court  in  this  case,  and  from  the  opinion  in  Page 
V.  Fowler,  39  Cal.  412,  while  those  refused  are  chiefly  in 
conflict  with  those  opinions. 

The  point  is  made  that  only  judgments  for  money  lent 
bear  any  interest  since  the  passage  of  the  Act  of  April  4, 
1870.  We  held  otherwise  in  BeU  v.  Knowles,  45  Cal.  193, 
and  we  adhere  to  that  decision. 

The  cause  is  remanded  to  the  Court  below,  with  direc- 
tions to  modify  the  judgment  by  striking  out  the  d;uuages 
thereby  awarded,  and  inserting  instead  thereof  the  sum  of 
two  thousand  six  hundred  and  fifty-seven  dollars;  and  also 
by  making  the  judgment  payable  in  due  course  of  adminis- 
tration.    In  other  respects  the  judgment  is  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


("•)  [No.  3,660.] 

FAXON  D.  ATHEBTON,  A.  B.  GBOGAN,  HENBT 
PAGE,  AND  WILFBED  PAGE,  Executors  of  the 
Will  op  Thomas  S.  Page,  Deceased,  v.  JOHN  FOW- 
LEB, JOHN  J.  FOWLEB,  ISAAC  HOBBS,  JAMES 
BOSS,  WILLIAM  WOOD  et  al. 

Vebdict  is  Replevin. — If  the  plaintiff  in  replevin  takes  possession  of  the 
property  when  the  suit  is  commenced,  and  the  jury,  on  the  trial,  find  for 
the  defendant,  and  assess  the  value  of  the  property  at  a  time  subsequent 
tp  the  taking,  they  cannot  add  to  this  value  interest  from  the  time 
of  the  taking  up  to  the  time  the  value  was  i 
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Interest  Between  Time  of  Verdict  and  Judgment. — ^If  a  judgment  is  not 
entered  upon  until  some  time  after  the  verdict,  interest  cannot  be  in- 
cluded in  the  judgment  from  the  time  the  verdict  is  rendered  up  to  the 
time  the  judgment  is  entered. 

Judgment  aqainst  Executors. — If  a  party  dies  during  the  pendency  of  an 
action,  and  his  executors  are  substituted,  a  personal  judgment  cannot  be 
rendered  against  them ;  but  the  judgment  must  be  made  payable  in  the 
due  course  of  administration. 

Verdict  for  Excessive  Damages. — If  the  verdict  is  excessive  the  Supreme 
Court  will  award  a  new  trial,  unless,  after  the  remittitur  goes  down,  the 
partv  in  whose  favor  it  was  rendered  files  with  the  Clerk  a  written  con- 
sent that  the  judgment  be  modified. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  action  was  commenced  May  25,  1863,  to  recover  five 
hundred  tons  of  hay,  of  the  alleged  value  of  five  thousand 
dollars,  grown  and  lying  in  bales,  swaths  and  windrows, 
on  a  tract  of  land  known  as  the  **  Sulphur  Spring  Valley 
Tract,"  in  Solano  County.  The  plaintiff  alleged  in  the 
complaint  that  he  owned  the  land.  The  defendants  denied 
this,  and  alleged  that  they  were  occupying  the  land,  and 
claiming  it  adversely  to  the  plaintiff,  in  good  faith  and 
under  claim  and  color  of  title.  The  plaintiff  took  possession 
*'**^  of  the  hay  when  the  action  was  commenced,  and  sold 
it.  The  defendants  claimed,  in  the  answer,  that  the  hay 
was  worth  twenty-five  thousand  dollars,  and  asked  for  a  re- 
turn of  the  same,  or,  if  a  return  could  not  be  had,  the  value 
thereof.  The  plaintiff  having  died,  the  present  plaintiffs, 
his  executors,  were  substituted  April  29,  1872.  The  jury 
rendered  the  following  verdict : 

**  We,  the  jury  in  this  cause,  find  a  verdict  in  favor  of  the 
defendants  for  four  hundred  and  fifty  tons  of  hay,  and  fix 
the  value  thereof  at  fifteen  dollars  per  ton,  net,  to  wit:  six 
tliousand  seven  hundred  and  fifty  dollars,  and  interest 
thereon  at  ten  per  cent,  per  annum,  from  May  26,  1863, 
to  date,  to  wit:  the  sum  of  five  thousand  five  hundred 
and    nineteen  dollars  and    twenty-nine  cents,  amounting 
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in  all  to  the  snm  of  twelve  thousand  and  sixty-nine  dollars 
and  twenty-nine  cents." 

The  Court  rendered  a  judgment  for  thirteen  thousand 
eight  hundred  and  ninety-six  dollars  and  forty-three  cents, 
the  value  of  four  hundred  and  fifty  tons  of  hay  and  interest, 
with  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum  from  the  date  of  the  judgment.  The  judgment  was, 
**  that  said  defendants  have  and  recover  from  said  plaint- 
iffs,'' etc. 

The  Court  instructed  the  jury  on  the  question  of  interest 
as  follows: 

**  If  you  find  for  the  defendants,  in  assessing  the  value  of 
the  property,  you  may  find  the  highest  market  value  within 
a  reasonable  time  after  the  property  was  taken  from  the 
possession  of  the  defendant,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  computed  from  the  time  at 
which  you  fix  the  value  of  the  hay  up  to  this  date.  A 
reasonable  time  may  mean  any  time  before  the  next  hay 
harvest." 

(IK5)      ijjjQ  plaintiffs  appealed  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

W.  H,  Fatterson,  for  Appellants. 

Interest,  it  will  be  seen,  was  allowed  by  the  jury  from  the 
time  of  the  taking  to  the  rendition  of  the  verdict.  They 
were  instructed  only  to  allow  interest  from  the  time  they 
should  fix  the  value  of  the  hay,  and  that  they  might  fix  such 
value  between  May  26,  1863,  and  the  next  hay  harvest. 
The  Court  erred  in  instructing  the  jury  that  interest  at  ten 
per  cent,  per  annum  might  be  added  to  the  value.  Interest 
is  unknown  to  the  common  law;  it  could  only  be  created  by 
contract,  or  by  statute.  A  change  was  made  by  the  Act  of 
March  30,  18G8,  so  as  to  allow  no  interest  on  judgments 
unless  rendered  for  money  lent,  and  reducing  the  rate  to 
seven  percent,  per  annum.  Interest,  as  interest,  is  not  allowed 
in  tort  actions  as  measure  of  damages  or  otherwise.     Upon 
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no  theory  could  interest  be  allowed  at  ten  per  cent,  from 
March  30,  1868,  to  judgment;  it  could  not  have  exceeded 
seven  per  cent  during  that  period.  The  charge  was  unquali- 
fied to  allow  ten  per  cent,  per  annum.  Had  there  been  a 
contract  Jihe  Legislature  could  not  have  changed  the  rate, 
but  as  a  measure  of  damages  it  could  be  changed. 

M.  A.  Wheaton  and  William  Hayes,  for  Respondents. 

By  the  Court,  Belcheb,  J. : 

This  action  was  commenced  May  25,  1863,  and  has  been 
once  before  in  this  Court.     It  is  reported  in  39  Cal.  412. 

Upon  the  last  trial,  which  occurred  in  April,  1871,  the 
defendants  obtained  a  verdict  for  six  thousand  seven  hun- 
dred and  fifty  dollars,  the  value  of  four  hundred  and  fifty 
tons  of  hay  at  fifteen  dollars  per  ton,  and  for  five  thousand 
<**®^  five  hundred  and  nineteen  dollars  and  twenty-nine 
cents,  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum 
from  May  26, 1863 — making  in  all  twelve  thousand  and  sixty- 
nine  dollars  and  twenty-nine  cents.  Judgment  was  not  en- 
tered on  the  verdict  until  October  17,  1872,  when,  interest 
being  added  to  the  amount  found  in  the  verdict,  it  was 
entered  for  thirteen  thousand  eight  hundred  and  uiuety-six 
dollars  and  forty-three  cents,  as  a  personal  judgment  against 
the  plaintiffs,  who  are  the  executors  of  Thomas  S.  Page,  de- 
ceased. It  is  now  objected  that  the  judgment  is  erroneous, 
because,  while  the  jury  must  have  found  the  value  of  the 
hay  at  a  time  nearly  a  year  subsequent  to  the  taking,  they 
allowed  interest  from  the  time  of  the  taking;  because  inter- 
est was  allowed  after  the  passage  of  the  Act  concerning 
interest,  of  March  30,  1868,  at  the  rate  of  ten  per  cent,  per 
annum,  when  it  should  have  been  at  only  seven;  because 
interest  was  allowed  between  the  times  when  the  verdict 
was  rendered  and  the  judgment  was  entered  up;  because 
the  judgment  was  made  a  personal  one  acr|j|,inst  ^^^  execu- 
tors instead  of  being  made  payable  in  du(^  cOW^^^  ^^  ^^itxim- 

319 


Digitized  by  VnOOQ IC 


Opinion  of  the  Court — Belchi  r,  J. 


istration;  and  because  the  verdict  was  excessive  as  to  the 
quantity  of  bay  taken. 

Counsel  for  respondents  admitted  on  the  oral  argument 
that  the  judgment  was  erroneous,  and  should  be  modified  in 
all  the  respects  named  except  the  last.  We  are  of  .the  opin- 
ion that  it  is  also  erroneous  in  the  respect  ft\st  named.  lu 
the  complaint  the  hay  is  estimated  at  five  hundred  tons,  more 
or  less.  The  witnesses  for  the  defendants  estimate  the  whole 
quantity  at  from  four  hundred  and  eighty-five  to  five  hundred 
and  fifteen  tons.  Taking  the  mean  of  these  estimates,  it 
would  give  five  hundred  tons.  But  of  this  one  of  the  wit- 
nesses for  the  defendant  says  there  was  left  on  the  field,  and 
not  taken  away  by  the  Sheriff,  probably  a  hundred  or  a  hun- 
dred and  fifty  tons,  and  another  says  the  quantity  left  was 
more  than  a  hundred  tons.  Taking  the  mean  of  these  esti- 
^^'^  mates  as  a  hundred  and  twenty-five  tons,  and  we 
should  make  the  quantity  taken  by  the  Sheriff  three  hun- 
dred and  seventy-five  fons. 

On  the  part  of  the  i)laintiffs,  the  highest  estimate  was 
three  hundred  and  seventy-five  tons.  The  witness  Hastings 
says:  **I  received  it  from  the  Sheriff  of  Solano  County; 
when  I  received  it,  some  part  was  in  windrow,  some  in 
swath,  some  in  stack,  and  a  little  baled;  I  gathered  it,  baled 
and  shipped  it  to  San  Francisco;  I  think  the  quantity  was 
three  hundred  and  seventy-five  tons."  Other  witnesses  for 
the  plaintiffs  make  the  quantity  received  and  sold  still  less. 
We  think,  in  view  of  the  testimony,  it  may  fairly  be  assumed 
that  the  quantity  taken  by  the  Sheriff  did  not  exceed  three 
hundred  and  seventy-five  tons,  and  that  the  verdict  was  ex- 
cessive in  awarding  the  defendants  the  value  of  seventy-five 
toijs  not  taken  from  them. 

The  other  points  in  the  case  are  substantially  the  same  as 
were  made  and  overruled  in  Athei'ton  el  aZ.,  Executors  v.  JVel- 
come  Foivler  el  al.,  ante,  p.  320. 

It  is  ordered  that  the  judgment  be  reversed  and  the  cause 
remanded,  with  directions  to  the  Coi  '  )low  to  proceed  to 
try  the  case  anew,  unless  within  twei  lys  after  the  filing 

320 


Digitized  by  VnOOQ IC 


July,  1873.]  Johnson  v.  White.  328 

statement  of  Facts. 

of  the  remittitur  in  the  Court  below  the  defendants  shall 
file  with  the  Clerk  of  that  Court  a  written  consent  that  the 
judgment  be  modified  by  striking  out  the  damages  therein 
awarded,  and  inserting  in  lieu  thereof  the  sum  of  eight 
thousand  nine  hundred  and  eighty-nine  dollars;  and  upon 
such  consent  being  filed,  it  is  ordered  that  the  judgment  be 
modified  accordingly,  and  also  that  it  be  made  payable  in 
due  course  of  administration. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  2,939.] 

^^^  PETER  JOHNSON  v.  P.  J.  WHITE. 

Purchase  of  Personal  Property. — If  one  party  negotiates  the  purchase 
of  personal  property,  and  another  furnishes  him  with  the  money  to  pay 
for  it,  and  for  his  security  takes  the  bill  of  sale  from  the  seller  in  his 
name,  and  takes  possession,  and  it  is  agreed  that  the  property  shall  be- 
long to  the  negotiator  when  he  pays  the  money,  the  legal  title  to  the 
property  is  vested  in  the  person  who  furnishes  the  money,  and  to  whom 
the  bill  of  sale  was  made. 

Idem. — The  same  would  be  the  result  if  the  person  to  whom  the  bill  of  sale 
is  given,  instead  of  loaning  the  money,  obtained  it  by  signing  with  the 
negotiator  a  joint  note  to  a  bank,  or  by  indorsing  a  note  given  by  the 
negotiator  to  the  bank,  provided  the  note  is  afterwards  paid  by  him. 

Idem. — In  such  case  tlie  person  to  whom  the  bill  of  sale  is  given  has  a  good 
title  to  the  property  as  against  the  attaching  creditors  of  the  negotiator. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  drug  store  was  purchased  from  Dr.  Keynolds,  October 
26th,  1869.  March  12th,  1870,  Dr.  Mayon  was  indebted  to 
McDonald  &  Co.,  and  they  commenced  an  action  against 
him,  and  procured  an  attachment  to  issue,  which  was  placed 
in  the  hands  of  the  defendant,  who  was  Sheriff,  and  he 
attached  the  drugs.     The  plaintiff  commenced  this  action 
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The  defendant  asked  the  Court  to  give  the  following 
instnietion  to  the  jury,  which  is  spoken  of  in  the  opinion  as 
the  third : 

"If  the  jury  belieye,  from  the  evidence,  that  Johnson 
(the  plaintiff)  tore  up  the  note  given  to  the  City  Bank,  after 
the  commencement  of  this  suit,  and  knowing,  at  the  time, 
that  the  note  would  be  important  as  evidence  in  this  cause, 
then  you  are  warranted  in  presuming  that  the  note  was  of 
^he  character  contended  for  by  the  defendant — that  is,  that 
(ma)  ]\iayon  was  the  maker  of  the  note,  and  Johnson  the 
indorser." 

The  Court  refused  to  give  the  instruction,  to  which  the 
counsel  for  defendant  excepted. 

The  plaintiff  recovered  judgment,  and  the  defendant  ap- 
pealed from  an  order  denying  him  a  new  trial.  * 

The  other  facts  are  stated  in  the  opinion. 

George  W.  Tyler  and  jF.  F.  Taylor ,  for  Appellant. 

The  Court  erred  in  refusing  to  instruct  the  jury  that  if 
Johnson  tore  up  the  note  after  the  commencement  of  this 
suit,  knowing  it  to  be  important  evidence  in  this  case,  that 
the  jury  were  warranted  in  presuming  that  the  note  was  of 
the  character  contended  for  by  appellant;  that  is,  that 
Mayon  was  the  maker,  and  Johnson  the  indorser:  Bagley 
v.  McMicUe,  9  Cal.  430;  Burrill  on  Cir.  Ev.  419;  3  Greenl. 
Ev.,  sec.  34;  1  Greenl.  Ev.,  sec.  34,  and  notes. 

Quint  dc  Hardy ,  for  Kespondent. 

Johnson  paid  the  purchase-money  and  took  possession  of 
the  property,  with  the  understanding  and  agreement,  that 
the  property  was  to  become  Mayon's  when  he  (Johnson) 
was  reimbursed  or  repaid  the  two  thousand  fivehundred  dol- 
lars advanced.  At  most,  as  between  Johnson  and  Mayon, 
it  was  only  a  conditional  sale  or  agreement  that  the  prop- 
ortv  should  become  Mayon's  upon  repayment  of  the  pur- 
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ance  of  the  condition:    Hilliard  on  Sales,  p.  22;  Hussey  v. 
TXoni^ow,  4 Mass.  405;  MarsUmy.  Baldwin,  17  Id.  606;  Bar- 
reU  V.  Fritchard,  2  Pick.  512;  WhUweUv.  Vincent,  4  Id.  449;' 
Hill  V.   Freeman,    3  Cush.  257;    Herring   v.    Hoppack,   3 
Duer,  20. 


By  the  Court,  Ehodes,  J. : 

The  evidence  shows  that  Dr.  Mayon  negotiated  the  pur- 
chase of  the  drng  store  from  Dr.  Eeynolds;  that  by  agree- 
ment among  the  parties,  the  bill  of  sale  was  taken  in  the 
plaintiffs  name,  to  secure  the  payment  by  Mayon  to  him  of 
the  amount  advanced  by  him  to  effect  the  purchase;  and 
that  the  possession  of  the  store  was  delivered  to  the  plaint- 
iff, and  the  evidence  tends  to  show  that  the  plaintiff  placed 
T.  C.  Mayon,  the  son  of  Dr.  Mayon,  in  charge  of  the  store. 
That  transaction  placed  the  legal  title  to  the  drug  store  in 
the  plaintiff. 

There  is  evidence  tending  to  show  that  there  was  an 
agreement  between  Dr.  Mayon  and  the  plaintiff  that  he  (Dr. 
Mayon)  would  pay  the  plaintiff  the  sum  which  he  had  paid 
as  the  purchase- money,  with  interest,  and  that  then  the 
drug  store  should  be  turned  over  to  and  become  the  prop- 
erty of  Dr.  Mayon.  That  agreement  would  not  operate  as 
a  transfer  of  the  title  to  Dr.  Mayon,  until  the  money  was 
paid  by  him.  There  is  no  evidence  that  the  money  was 
paid. 

Upon  the  issue  as  to  whether  at  the  time  of  the  pur- 
chase of  the  drug  store,  the  purchase-money  was  loaned  by 
the  plaintiff  to  Dr.  Mayon,  the  evidence  is  conflicting;  but 
if  it  were  in  truth  loaned  to  him,  that  fact  would  not  vary 
the  effect  of  the  bill  of  sale,  and  delivery  of  possession  of 
the  drugstore;  for,  although  Dr.  Mayon,  or  those  claiming 
under  him,  may  insist  that  the  bill  of  sale  was  executed  as 
security  for  the  payment  of  the  money  advanced  by  the 
plaintiff,  still  the  bill  of  sale  transferred  the  title  to  the 
plaintiff,  and  it  would  not  pass  to  Dr.  Mayon  until  he  paid 
the  money  loaned  to  him  by  the  plaintiff. 
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The  evidence  leaves  no  room  for  doubt  that  the  purchase- 
money  was  agreed  to  be,  and  was,  furnished  by  the  plaintiff; 
that  it  was  procured  by  the  plaintiff  from  the  City  Bank;  that 
Dr.  Mayon  agreed  to  repay  that  sum;  and  that  the  bill  of 
^■**^  sale  was  executed  to  the  plaintiff  to  secure  its  payment. 
The  question  whether  the  note  to  the  bank  was  made  by  the 
plaintiff  and  Dr.  Mayon  jointly,  or  by  Mayon  with  the 
plaintiff  as  an  indcrser,  is  immaterial;  for,  if  it  was  made 
in  the  latter  form,  it  would  not  so  operate  as  to  change  the 
legal  effect  of  the  bill  of  sale.  The  Court,  therefore,  did 
not  err  in  refusing  the  defendant's  third  instruction.  Con- 
ceding that  the  proposition  contained  in  the  proposed  in- 
struction— that  because  of  the  destruction  of  the  note  by 
the  plaintiffs,  it  will  be  presumed  that  it  was  made  in  the 
form  contended  by  the  defendants,  which  is,  that  Dr.  Mayon 
was  the  maker  and  the  plaintiff  the  indorser — was  correct; 
still  the  failure  to  give  it  was  not  erroneous,  for,  as  we  have 
seen,  the  question  of  the  effect  of  the  bill  of  sale  is  not  de- 
pendent on  the  form  of  the  note.  If  the  bill  of  sale  was 
intended  as  a  mortgage,  the  legal  title  to  the  drug  store 
passed  to  the  plaintiff  without  regard  to  the  form  of  the 
note;  and  hence  the  question  as  to  the  form  of  the  note  was 
immaterial. 

The  other  questions  presented  on  the  motion  for  a  new 
trial,  do  not  require  any  further  consideration. 

Order  affirmed. 

Wallace,  C.  J.,  dissenting  : 

It  was  a  material  question  at  the  trial  as  to  whether  the 
drug  store  sold  by  Reynolds  was  sold  to  Johnson  or  to 
Mayon.  One  of  the  circumstances  relied  upon  by  the  de* 
fendant,  to  show  that  the  sale  was  in  fact  made  to  Mayon, 
was  that  the  purchase-money  was  obtained  from  the  bank, 
and  was  so  obtained  upon  a  promissory  note  of  which  Mayon 
was  the  maker  and  Johnson  the  indorser.  Mayon  swore 
that  his  recollection  was  that  he  made  the  note  and  Johnson 
indorsed  it.     It  appears  that  the  note  was  taken  up  by  John- 
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son  some  ten  days  after  this  action  was  brought,  and  was 
^'^  then  torn  up  by  him — and  by  this  means  it  became 
impossible  to  produce  it  at  the  trial.  Under  these  circum- 
stances, the  Court  refused  to  instruct  the  jury  that  if  they 
believed  that  Johnson  tore  up  the  note  after  the  commence- 
ment of  the  suit,  he  knowing  at  the  time  that  the  note  would 
be  important  evidence  in  this  case,  then  they  would  be 
warranted  in  presuming  that  it  was  a  note  of  which  John- 
son was  the  iudorser  and  Mayon  the  ms^ker,  and  in  this  re- 
fusal I  think  there  was  error.  It  was  certainly  the  destruc- 
tion by  the  plaintiff  of  a  piece  of  evidence  of  much  import- 
ance in  determining  whether  he  was  the  purchaser  of  the 
drug  store  or  not;  for,  in  my  opinion,  the  circumstance 
that  the  bill  of  sale  had  been  taken  in  the  name  of  Johnson 
was  by  no  means  conclusive  of  the  fact  of  a  purchase  made 
by  him;  if  the  purchase  was  made  by  Mayon,  and  the  pur- 
chase-money was  furnished  by  him,  the  title  would  vest  in 
him  in  favor  of  his  creditors,  even  though  the  bill  of  sale 
ran  upon  its  face  to  Johnson. 

For  these  reasons  I  think  the  judgment  ought  to  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


[No.  3,374.] 

THOMAS  S.  HAYDEN,  ELIZABETH  E.  HATDEN, 
CHARLOTTE  J.  E.  HATDEN,  WM.  S.  NIVIN, 
AND  MARIA  L.  NIVIN  v.  JANE  LEONORA  HAY- 
DEN,  C.  H.  BURTON  and  others. 

Amendments  to  PLEADiNrGS. — Qourts  should  be  liberal  in  aUowing  amend- 
ments to  pleadings,  to  the  end  that  cases  may  be  fully  and  fairly  pre- 
sented upon  their  merits.  Motions  to  amend  are  not,  however,  to  be 
granted  as  matter  of  course,  but  only  when  good  cause  is  shown  therefor. 

When  Suit  in  Equity  is  not  Stale. — If  a  judgment  removing  an  alleged 
cloud  on  title  to  real  estate  is  obtained  by  fraudulent  practices,  and 
the  defendants  do  not  reside  in  the  State,  they  may  maintain  an  action 
to  set  aside  the  judgment  and  have  their  title  to  the  land  established 

(fiO^)  within  three  years  after  their  discovery  of  the  facts  constituting  their 
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cause  of  action,  and  the  case  is  not  stale  because  twelve  years  may  have 
elapsed  before  suit  was  commenced. 

Equity  will  Grant  Relief  Against  Fraudulent  Judgment. — If  one  dies 
seised  of  real  estate,  leaving  children  in  another  State,  and  an  interest  in 
the  real  estate  descends  to  the  children,  and  the  children  are  ignorant  of 
their  right  to  the  property,  and  the  widow  of  the  deceased  informs  the 
children  that  the  deceased  left  no  property,  and  at  the  same  time,  by 
fraudulent  practices,  obtains  a  judgment  against  them  decreeing  that 
they  have  no  interest  in  the  land,  and  enjoining  them  from  setting  up 
any  title  thereto,  a  Court  of  Equity  will  grant  relief  by  setting  aside  the 
judgment  and  establishing  the  children's  right  to  the  property,  and  such 
relief  will  be  granted  as  against  parties  who  purchased  the  property 
from  the  widow  with  notice. 

Judgment  Valid  on  its  Face.— If  a  judgment  on  the  face  of  a  roll  appears 
to  be  valid,  those  who  purchase  property  on  the  faith  of  it  are  protected, 
even  if  it  was  procured  by  fraudulent  practice,  if  they  had  no  actual 
notice  of  such  fraudulent  practices. 
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be  averred,  not  generally;  but  the  complaint  musfc  avow 
Low  or  why  the  facts  averred  could  not  have  been  discov- 
ered sooner;  Williams  v.  Price,  11  Cal.  212. 

At  common  law  a  pleading  which  sets  up  or  avoids  a  legal 
statutory  defense  is  sufficient,  if  it  follows  the  words  of  the 
statute;  but  these  plaintiffs  are  now  in  a  Court  of  equity, 
and  they  must  affirmatively  establish,  not  only  that  they 
are  not  barred  by  any  statute,  but  also  that  they  have 
observed  diligence  and  good  faith,  and  that  their  claim  is 
not  stale.  Nothing  but  diligence  and  good  faith  will  induce 
Courts  of  equity  to  lend  their  aid.  There  is  here  no  dili- 
gence, for  plaintiff  constructively  knew  what  the  records 
showed.  There  is  no  good  faith  here,  in  lying  by  for  over 
twelve  years  after  David  Hay  den's  death,  and  nntil  the 
land  has  increased  in  value  through  the  labor  and  money  of 
the  defendants.  The  plaintiffs  did  know  of  the  deed  stand- 
ing in  Mrs.  Hayden's  name,  which  of  record  showed  that 
she  might  claim  the  interest  as  her  separate  property,  and 
they  did  know  of  the  decree,  which  showed  that  she  did  so 
claim.  A  void  decree,  even,  will  start  the  Statute  of  Lim- 
itations: Harlan  v.  Pecky  33  Cal.  515.  So  will'a  conveyance 
under  a  void  power  of  attorney:  Hill  v.  Welton,  2  Murphy; 
Ewing  v.  Bwiieit,  8  Pet.  341;  La  Fromhoya  v.  Jackson,  8 
Coweu,  589;  Angell  on  Lim.,  sec.  445. 

After  a  great  lapse  of  time  plaintiff's  averments,  as  to  his 
excuse  for  not  j&ling  the  bill  sooner,  must  be  reasonable, 
certain,  and  definite,  ns  to  the  time  when  the  fraud  was  dis- 
covered, how  discovered,  and  what  the  discovery  was — 
whether  any  effort  was  made  to  ascertain  from  the  Re- 
corder's office,  or  Court's  records,  the  true  condition  of  the 
title,  or  whether  the  County  Recorder's  office  did,  or  did 
not,  contain  notice  of  what  was,  or  might  be,  the  true  title. 

**TliA  flpfAnsA  nf  a  nfsilA  f»lfl.im    la  n.n   annAJil    in  fViA  nnnrf. 
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defendant:"    Atkinson  v.  Rohimon,  9  Leigh,  393;  Stearns  v. 
Page,  1  Storj's  E.  204;    Williams  v.  Price,  11  Cal.  212;   7 

Howard's  E.,  U.  S.,  819,  246,  247;  Erick         

Albany  Law  Journal,  Jan.  28,  1871. 

Staleness  of  the  demand  may  be  relied 
even  though  it  is  not  insisted  on  in  the 
when,  as  in  this  case,  the  answer  set 
Piddle,  1  Baldwin's  E.  394.  And  wh 
Limitations  governs  the  case:  Story's  ] 
sec.  485;  Johnson  v.  Johnson,  5  AJaba 
Toulmin,  9  Alabama,  662;  Wagner  v. 
U.  S.,  234;  2  Story's  Eq.,  sees,  1520,  15! 
Hams,  3  Story,  612;  17  N.  Y.  164;  Domim 
7  Cal.  427.  Lapse  of  time — that  is,  stale 
successfully  relied  on  by  mere  volunteers, 
fide  purchasers:  Thompson  v.  Plair,  3  1 
Ringgold  v.  Pinns,  10  Peter's  E.  269. 

Even  if  l^avid  Hayden  died  possessed 
an  administrator  taking  out  letters  and  g 
nothing  to  the  purchaser,  through  stalen 
"Why  should,  an  heir  be  in  any  better  j 
Williams,  7  Wheat.  E.  59. 

Absence  of  plaintiflfs  from  the  State  d 
claim  less  stale:  Wagner  v.  Paird  7  He 
Maxwell  \:  Kennedy,  8  Howard  U.  S.  220; 
4  J.  J.  Marsh,  240;  Pickens  v.  Walker's  E 

P,  S.  Prooks,  also  for  Eespondents. 

By  the  Court,  Belcher,  J. : 

This  action  was  commenced  in  April,  IS 
judgment  rendered  in  favor  of  the  defenda 
(aa6)  Hayden,  and  against  the  plaintiffs,  in  * 
establish  the  right  of  the  plaintiffs  as  the  1 
David  Hayden  to  an  interest  in  about  sevi 
in  the  Western  Addition  to  the  (  ^  Sa 

May,  1869,  the  plaintiffs  filed  i  3nd( 
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which  the  defendants,  of  whom  there  are  about  two  hundred, 
answered.  On  the  tenth  of  January,  1871,  the  case,  being 
then  reached  in  its  order  on  the  calendar  for  trial,  by  the 
consent  of  the  attorneys  for  the  plaintiffs  and  defendants, 
expressed  in  open  Court,  was  set  down  for  trial  on  the  tenth 
day  of  April  then  next.  On  the  eleventh  of  March,  1871,  the 
attorney  for  the  plaintiffs  served  upon  the  attorneys  for  the 
defendants  a  notice  that  he  would  move  the  Court  for  leave 
to  amend  the  complaint,  and  with  it  he  served  a  copy  of  the 
complaint  as  proposed  to  be  amended,  and  an  affidavit  made 
by  himself,  setting  forth,  among  other  things,  "that  since 
the  bringing  of  said  action  and  the  arguments  of  the  de- 
murrers to  the  defendants'  answers  filed  therein,  and  from  a 
fuller  acquaintance  with  the  facts  of  said  case,  acquired  since 
said  arguments,  and  in  consequence  of  the  death  of  a  prin- 
cipal witness,  upon  whom  the  plaintifis  relied  to  prove  said 
case  in  its  present  form,  this  affiant  has  become ,  convinced 
that  it  is  expedient  and  advisable  for  plaintiffs  to  amend 
their  complaint  herein  in  the  manner  and  to  the  extent  set 
forth  and  shown  in  the  amended  complaint  hereto  annexed." 
The  motion  to  amend  was  thereafter  heard  upon  the  affidavit 
of  the  plaintiff's  attorney  and  affidavits  filed  by  the  defend- 
ants' attorneys,  and  denied.  Afterwards,  on  the  eighteenth 
of  April,  the  case  being  called  for  trial,  the  defendants  moved 
to  dismiss  the  complaint  aud  for  judgment,  on  the  ground: 
"First,  that  said  complaint  does  not  set  up  any  equity,  nor 
does  it  state  facts  sufficient  to  constitute  a  cause  of  action; 
second,  that  the  claim  of  said  plaintiffs  therein  set  forth  is 
stale,  among  other  reasons,  because  it  is  not  averred  when, 
^®*'^  where,  or  how  the  alleged  discovery  of  the  supposed 
fraud  was  made." 

The  Court  granted  the  motion  and  dismissed  the  action, 
and  the  plaintiffs  have  appealed. 

1.  The  statute  provides  that  Courts,  upon  affidavits  show- 
ing good  cause  therefor,  and  upon  such  terms  as  may  be  just, 

mav  allow  an    aTnATidniAnt  fn   anv   nlftadinrr    /%„  ,-w-mp.ftftfliTify- 


Digitized  by  VnOOQ IC 


crpmion  oi  me  fjoun—jjeicner,  j . 


ments,  to  the  end  that  cases  may  be  fully  and  fairly  presented 
upon  tbeir  merits,  and  that  equal  and  exact  justice  may  be 
done  between  the  parties.     Motions  to  amend  are  not,  how- 
ever, to  be  granted  as  a  matter  of  course,  but  only  when 
good  cause  is  shown  therefor.     Upon  looking  into  the  com- 
plaint, as  amended,  we  fail  to  see  any  good  cause  for  tho 
changes  made.     It  states  the  cause  of  action  no  more  fully 
than  it  was  already  stated  in  the  complaint  on  file.  It  omits, 
it  is  true,  certain  admissions  favorable  to  ^'  '  ^  ~^'    "*     '-  ^    "^ 
assuming  those  admissions  to  be  true,  ai 
gestion  to  the  contrary,  we  are  unable  to  s 
be  stricken  out  on  the  eve  of  a  trial,  after 
nearly  two  years,  and  especially  when, 
defendants,  new  answers  would  thereby  1 
and  different  and  increased  evidence  on 
quired.     Nor  do  we  perceive  that  the  p 
is  less  obnoxious  than  the  one  to  be  ame 
tion  which  afterwards  prevailed  and  cai 
the  action. 

2.  It  is  alleged  in  the  complaint  that  tl 
are  the  children  and  heirs  at  law  of^oi 
who  intermarried  with  the  defendant  Jan< 
in  July,  1853,  and  died  in  April,  1856; 
intermarriage  with  the  defendant  Jane 
chased  the  land  in  controversy,  and  for  cer 
are  stated,  caused  the  title  to  be  conveye 
^^®^  who  took  and  held  the  same  in  trust 
until  on  or  about  the  twenty-eighth  di 
when  he  conveyed  the  same  to  the  said  I 
name  of  the  said  Jane  Leonora  as  the  gi 
that  the  property  nevertheless  remained 
arate  property  and  estate  of  the  said  Ds 
his  death,  when  the  undivided  two  tliii 
diately  passed  to  and  became  vested  in  tl 
as  his  heirs  at  law;  that  after  death 
the  said  Jane  Leonora  wrote  me  ol 

nounciug  that  fact;  but  in  h^  ^espc 
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thon  and  subsequently,  not  only  concealed  from  them  the 
fact  that  he  had  died  the  owner  of  an  interest  in  the  said 
tract  of  land,  but  falsely  and  fraudulently  represented  that 
he  was  not  at  the  time  of  his  death  the  owner  of  any  prop- 
erty whatever,  and  that  she  by  his  death  was  left  without 
any  means  of  support;  that  subsequently  to  the  death  of  the 
said  David  the  said  Jane  Leonora  made  numerous  efforts 
to  sell  the  whole  interest  owned  by  him  at  the  time  of  his 
death  in  the  said  land,  but  failed  to  do  so  because  she  was 
unable  to  make  title  to  more  than  one  undivided  third  part 
tliereof,  and  that  thereupon,  to  overcome  this  obstacle  and 
with  the  purpose  and  intent  to  defraud  these  plaintiffs,  she, 
on  the  thirtieth  day  of  August,  1860,  commenced  an  action 
in  the  District  Court  of  the  Twelfth  Judicial  District 
against  all  the  plaintiffs,  and  in  her  complaint,  among  other 
things,  alleged  that  the  conveyance  as  made  by  Dameron 
on  the  twenty-eighth  day  of  April,  1854,  was  in  fact  a  deed 
of  gift  from  the  said  Dameron  to  her,  and  that  the  said  land 
then  became  and  was  her  separate  property,  and  that  she 
was  entitled  to  have  and  to  hold  the  same  as  her  separate 
property  and  estate,  free  and  discharged  of  any  claims  of 
the  defendants;  and  the  prayer  was,  in  substance,  that  her 
title  be  quieted,  and  that  it  be  adjudged  by  the  Court  that 
the  defendants  (the  plaintiffs  here)  had  no  title  or  interest 
in  and  to  the  said  premises;  that,  to  obtain  an  order  for  the 
^*"*^  service  of  the  summons  issued  on  the  said  complaint, 
but  which  would  not  direct  a  copy  of  the  complaint  and 
summons  to  be  deposited  in  the  post-office,  addressed  to 
the  defendants  at  their  then  places  of  residence,  the  said 
Jane  Leonora  made  an  affidavit  in  which  she,  among  other 
things,  stated  and  swore  that  all  of  the  defendants  (plaintiffs 
here)  resided  in  the  Atlantic  States,  as  she  was  informed 
and  believed,  but  at  what  particular  place  she  could  not 
ascertain;  whereas,  in  truth  and  in  fact,  she  well  knew  where 
all  of  them  were  then  residing,  and  to  what  place  to  direct 
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made,  bat  it  did  not  direct  that  a  copy  of  the  said  complaint 
and  summons  be  sent  to  these  plaintiffs  or  any  of  them,  nor 
was  such  copy  ever  sent  to  them  or  any  of  them;  that  after- 
wards she  procured  to  be  filed  in  the  said  action  an  affidavit, 
showing  that  the  said  summons  had  been  published  once  a 
week  for  three  weeks;  that  afterwards,  on  the  sixth  day  of 
June,  1861,  judgment  was  taken  against  the  defendants 
(plaintiffs  here)  by  default,  and  it  was  in  substance  adjudged 
that  the  said  premises  were  at  the  time  of  the  death  of  said 
David,  and  at  the  time  of  entering  said  judgment,  the  sep- 
arate estate  of  the  said  Jane  Leonora,  and  that  these  plaint- 
iffs had  no  right,  title,  estate,  or  interest  in  or  to  any  part 
or  parcel  thereof,  and  that  they  be  perpetually  enjoined  from 
prosecuting  any  action  for  the  recovery  thereof;  that  the 
plaintiffs  are  advised,  and  therefore  aver,  that  the  said  judg- 
ment appears  upon  the  face  of  the  judgment-roll  thereof  to 
be  valid,  and  that  it  consequently  beclouds  and  injures  the 
title^of  the  plaintiff;  whereas,  in  truth  and  in  fact,  no  juris- 
diction was  acquired  of  the  persons  of  the  plaintiffs  or  any 
of  them,  and  the  said  judgment  was  irregularly  and  fraudu- 
lently obtained  by  the  said  Jane  Jjeonora;  that  the  plaintiffs 
never  resided  or  were  in  the  State  of  California,  and  the  fact 
that  the  said  David  at  the  time  of  his  death,  was  the  owner 
^**®^  of  an  interest  in  the  said  land,  the  fact  that  such  inter- 
est was  his  separate  property,  the  fact  that  the  title  to  two 
thirds  or  to  any  part  thereof,  by  his  death,  descended  to 
and  vested  in  them,  and  the  facts  constituting  the  fraud  of 
the  said  Jane  Leonora  in  obtaining  the  said  judgment,  were 
first  learned  and  discovered  by  the  plaintiffs  within  the  three 
years  last  past;  that  the  plaintiffs  are  still  the  owners  of  an 
interest  in  the  said  land,  but  the  defendants,  other  than  the 
said  Jane  Leonora,  hold  the  same  adversely  to  them,  claim- 
ing to  derive  title  thereto  under  conveyances  made  by  the 
said  Jane .  Leonora,  and  under  and  by  virtue  of  the  said 
irregular  and  fraudulent  judgment;  that  the  defendants  ac- 
quired, under  the  said  Jane  Leonora  and  the  said  irregular 
and  fraudulent  judgment,  their  supposed  and  pretended 
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title,  and  took  and  secured  possession  of  the  said  land,  with 
notice  of  the  rights  of  the  plaintiffs,  and  with  notice  of  the 
want  of  jurisdiction,  irregularity,  and  fraud  in  the  obtaining 
of  the  said  judgment  against  them. 

The  complaint  concludes  with  the  prayer  that  the  said 
judgment  may  be  declared  void  and  set  aside,  and  that  the 
plaintiffs'  respective  rights,  shares,  and  interests  in  and  to 
the  said  land  may  be  ascertained,  settled,  adjudged,  and 
declared,  and  that  they  be  admitted  into  the  possession  of 
the  same. 

In  the  light  of  this  summary  of  the  complaint,  it  is  not 
easy  to  see  why  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Beyond  doubt  it  shows  that  David  Hay- 
den died  seised  of  the  property  as  his  separate  estate,  and 
that  an  interest  therein  descended  to  the  plaintiffs,  who  have 
Dover  parted  with  that  interest.  It  also  shows  that  the  judg- 
ment against  the  plaintiffs  was  obtained  by  fraudulent  prac- 
tices, and  that  the  defendants  had  notice  of  those  fraudulent 
practices  and  of  the  rights  of  the  plaintiffs  when  they 
bought.  If  all  this  can  be  established  by  proof  it  seems  to 
us  that  the  plaintiffs  should  not  be  remediless  in  a  Court  of 
*^*^  equity.  Nor  do  we  think,  upon  the  showing  made, 
that  the  case  is  stale.  The  plaintiffs  were  not  residents  of 
this  State  and  were  not  informed  that  David  Hayden  died 
possessed  of  any  property  until  within  three  years  prior  to 
the  commencement  of  this  action.  They  may  even  have  been 
misled  in  regard  to  his  estate  by  the  false  representations  of 
the  defendant,  Jane  Leonora,  that  he  left  no  property  what- 
ever. As  against  the  defendants  who  bought  with  full 
notice,  we  see  no  such  want  of  diligence  as  would  induce  a 
Court  of  equity  to  refuse  all  aid  to  the  plaintiffs. 

3.  Our  attention  has  been  called  to  a  stipulation  signed 
by  the  attorneys  of  the  plaintiffs  and  defendants,  dated  Jan- 
uary ninth,  1871,  and  filed  in  the  Court  below  January 
eleventh,  1871,  by  which  it  is,  among  other  things,  "stipu- 
lated and  agreed  that  the  defendants,  and  each  of  them  who 
obtained  deeds  for  any  portion  of  said  land,  or  any  interest 
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therein,  after  the  entry  of  the  decree  in  the  action  of  Jane 
L,  Hayden  v.  Tliomas  Uayden  and  others,  being  number  seven 
thousand  nine  hundred  and  sixty-eight  in  this  Court,  paid 
the  purchase-money  mentioned  in  their  respective  deeds 
thereof  at  the  time  of  obtaining  such  deeds,  and  that  each 
and  every  one  of  them  made  such  respective  payments  and 
secured  such  deeds  of  the  lands  mentioned  in  their  respective 
answers,  hona  fide  and  without  notice  of  any  of  the  alleged 
acts  of  fraud  or  irregularities  charged  in  the  complaint 
herein,  unless  the  judgment-roll  and  papers  on  file  in  the 
said  action  of  Jane  L.  Hayden  v.  Thomas  Hayden  and  others, 
were  constructive  notice  of  such  alleged  acts  of  fraud,  or  of 
such  defects  or  irregularities,  or  of  some  of  them." 

It  does  not  appear  from  the  record  that  this  stipulation 
was  called  to  the  attention  of  the  Court  below  when  the 
action  was  dismissed;  nor  is  it  made  part  of  the  record  on 
this  appeal.  We  cannot,  therefore,  regard  it  in  the  decision, 
though,  being  among  the  files  in  this  case,  it  seems  not 
(»4«)  improbable  that  it  may,  in  fact,  have  been  considered 
by  the  Court  below  and  have  been  the  ground  of  its  decision. 

If  we  were  at  liberty  to  consider  the  stipulation  in  con- 
nection with  the  complaint  we  should  doubtless  be  satisfied 
that,  as  against  the  defendants,  who  are  parties  to  it,  the 
plaintiffs  have  no  cause  of  action.  It  is  alleged  in  the  com- 
plaint that  the  judgment  does  not  appear  upon  the  face  of 
the  judgment-roll  to  be  invalid,  and  that  being  so,  all  who 
purchased  after  it  was  entered,  in  good  faith  and  for  a  valu- 
able consideration,  would  be  protected  by  it. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Mr.  Chief  Justice  "Wallace  did  not  express  an  opinion. 

334 


Digitized  by  VnOOQ IC 


July,  1873.]  De  Witt  v.  Duncan.  343 

ATgument  for  Appellants. 


ALFEED  De  WITT,  JOHN  G.  KITTLE,  and  NICHO^ 
LAS  G.  KITTLE  v.  WILLIAM  L.  DUNCAN  et  al. 

Power  to  Lay  Out  or  Change  Street. — The  power  to  lay  out  and  change 
streets  is  in  its  natnre  legislative  and  not  judicial,  and  the  Legislature 
'may  itself  perform  those  acts,  or  it  may  select  such  agencies  for  that  pur- 
pose as  it  deems  proper. 

Idem. — A  Court  has  no  jurisdiction  to  lay  out  or  change  a  street  unless  the 
power  to  do  so  is  conferred  by  the  Legislature,  and  when  this  power  is 
conferred  it  is  a  special  proceeding. 

EnTORCIi/o   an  AoREEilENT  IN  WhICH    THERE  18  A  MISTAKE. — A  covenant 

entered  into  by  all  the  tenants  in  common  who  as  such  own  a  block  of 
land  in  which  they  intend  to  lay  out  a  street  through  the  middle  of  the 
block,  but  which  is  so  drawn  as  to  locate  the  street  at  a  place  not  in  the 
middle  of  the  block,  cannot  be  enforced  according  to  the  intention  of  the 
covenantors,  without  first  reforming  it  so  as  to  make  it  express  the  real 
intention  of  the  parties. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

«^>    B.  S.  BrooJcs,  for  Appellants. 

The  decree  was  ultra  vires.  The  Court  had  no  jurisdic- 
tion to  make  it. 

It  is  a  maxim  of  the  law  that  it  is  the  province  of  Courts 
jus  dicere  non  jus  dare:  Barry  v.  Mandall,  10  Johns.  563, 
666.  If  Nevada  street,  as  described  in  the  judgment,  was 
an  open  public  street,  it  required  no  aid  of  the  District 
Court.  If  it  was  not  an  open  public  street,  the  District 
Court  had  no  power  to  make  it  one.  What  the  judgment 
nndertakes  to  do  is  to  open  a  street  through  the  middle  of 
"block  nine,  and  it  is  obvious  that  the  Court  had  no  power 
to  do  any  such  thing.  The  decree  takes  Mr.  Jessup's  prop- 
erty and  gives  it  to  Mr.  De  Witt,  without  compensation 
made  or  provided  for.  No  Court  could  do  this,  but  the 
District  Court  had  no  jurisdiction  to  open  streets  or  con- 
demn lands. 
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Tlie  power  to  condemn  lands  for  the  public  use  is  a  politi- 
cal right  exercised  by  the  State  by  virtue  of  its  sovereignty, 
and  it  can  be  exercised  by  such  agents  as  the  States  choose 
to  appoint.  When  acting  under  such  appointment  they  do 
not  act  judicially,  but  as  Commissioners  or  agents  of  the 
State,  though  the  proceedings  may  be  in  form  judicial  and 
subject  to  review.  But  they  differ  from  judicial  proceed- 
ings in  this  essential:  that,  in  such  proceedings,  rights  are 
created;  in  judicial  proceedings  they  are  only  ascertained 
and  declared. 

The  only  jurisdiction  which  a  Court  of  law  or  equity  could, 
by  any  possibility,  have  in  regard  to  a  public  street,  would 
rest  upon  the  fact  of  its  existence.  It  could  not  create  it. 
It  must  first  ascertain  as  a  fact  that  the  street  existed,  and 
then  the  Court,  having  ascertained  the  right,  may  proceed 
to  enforce  it  by  removal  and  prevention  of  obstructions. 
But  the  Court,  cannot  create  this  right  and  then  proceed  to 
enforce  it. 

If  it  were  alleged  that  Nevada  street  was  a  public  street, 
^***^  then  the  Court  might  say  that  there  was  simply  an 
error  of  expression — that  the  real  meaning  of  the  decree 
was  that  the  Court  intended  to  decide  the  fact  of  the  exist- 
ence of  the  street,  and  upon  that  to  predicate  its  action;  but 
that  is  not  so,  because  it  is  alleged  again  and  again  in  this 
complaint,  and  assumed  as  the  basis  of  this  action,  that 
Nevada  street  is  not  in  the  middle  of  the  block,  and  the 
object  of  the  suit  is  to  put  it  there,  and  consequently  the 
language  of  the  decree  precisely  expresses  the  meaning  of 
the  Court,  which  is  to  create  a  street  where  none  existed 
before. 

PcUte7'son  &  Stoio,  for  Bespondents. 

By  the  Court,  Ehodes,  J. : 

The  plaintiffs  allege  that  they  are  the  owners  of  portions 
of  block  number  nine,  bounded  by  Folsom,  Harrison, 
Eleventh,  and  Twelfth  streets,  in  San  Francisco;  that  in 
1853,    Montgomery,   Walker,    Davis,    and   Marshall  were 
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seized  and  in  the  actual  possession  as  tenants  in  common 
of  the  block;  that  Eleventh  and  Twelfth  streets  had  not 
then  been  surveyed;  that  the  tenants  in  common  of  the 
block  then  believed  that  its  width  between  Eleventh  and 
Twelfth  streets  was  greater  than  it  proved  to  be  on  a  sub- 
sequent survey;  that  the  tenants  in  common  intending  to 
run  a  street  through  the  middle  of  the  block,  executed  a 
covenant  in  writing  by  which  they  laid  out  Nevada  street; 
but  the  street  was  not  equidistant  from  Eleventh  and 
Twelfth  streets — that  is  to  say,  it  was  found,  upon  a  survey 
of  the  latter  streets,  that  Nevada  street  did  not  run  through 
the  middle  of  the  block;  that  in  1865  the  City  and  County 
of  San  Francisco  caused  a  new  block  book  to  be  prepared, 
in  which  Nevada  street  was  laid  down  as  described  in  the 
covenant  above  referred  to,  and  not  through  the  middle  of 
the  block;  that  in  1866  the  city  and  county  adopted  an 
official  map  of  the  city,  on  which  Nevada  screet  is 
^'**^  delineated  as  in  said  block  book,  and  has  let  a  contract 
for  the  grading  and  macadamizing  of  the  street.  The 
prayer  of  the  complaint  is  that  Nevada  street  be  adjudged 
to  be  a  public  street,  and  to  run  from  Folsom  street  to  Har- 
rison street,  through  the  middle  of  block  number  nine,  and 
that  the  contractor  be  enjoined  from  proceeding  with  his 
work.  The  judgment  is  that  Nevada  street  is  a  public  street, 
and  that  it  be  so  located  that  the  center  line  shall  be 
equidistant  from  Eleventh  and  Twelfth  streets,  and  that 
buildings  and  other  obstructions  be  removed  from  the  street 
thus  located,  and  that  the  defendants  be  enjoined  from  ob- 
structing said  street. 

It  is  apparent  from  the  complaint  that  the  tenants  in 
common  of  the  block  did  not,  by  their  covenant,  lay  out 
Nevada  street  through  the  middle  of  the  block,  although 
they  may  have  intended  so  to  do;  and  it  is  also  apparent 
that  the  authorities  of  the  city  and  county  located  and 
established  the  street,  not  through  the  middle  of  the  block, 
but  in  the  position  described  in  the  covenant.  The  purpose 
of  the  action,  and  the  effect  of  the  judgment,  is  to  locate 
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Nevada  street  so  that  it  will  run  through  the  middle  of  the 
block.  If  the  action  be  regarded  as  an  action  to  change 
the  location  of  the  street  as  fixed  by  the  authorities  of  the 
city  and  county,  it  cannot  be  sustained,  for  the  Court  does 
not  possess  such  jurisdiction.  The  power  to  lay  out  or 
change  streets  is  in  its  nature  legislative,  and  not  judicial. 
The  Legislature  may  itself  perform  those  acts,  or  it  may 
select  such  agencies  for  that  purpose  as  it  deems  proper. 
Usually  the  requisite  powers  are  conferred  upon  the  authori- 
ties of  the  municipal  government;  but  those  powers,  or 
some  of  them,  may  be  devolved  upon  a  Court.  In  the 
latter  case  the  proceedings  are  "special  proceedings," 
and  the  Court  possesses  jurisdiction  only  by  virtue  of  the 
^•**^  authority  conferred  by  the  Legislature,  and  does  not 
derive  it  from  any  other  source. 

If  the  action  be  regarded  as  having  for  its  purpose  an 
adjudication  that  the  space  through  tl«e  middle  of  the  block 
was  dedicated  as  a  street  by  Montgomery  and  others,  while 
tenants  in  common  of  the  block,  the  judgment  cannot  be 
sustained.  The  covenant  which  was  executed  by  those 
parties  does  not  locate  the  street  in  that  position;  and  until 
the  covenant  is  reformed,  so  as  to  express  the  alleged  intent 
of  the  parties,  there  is  no  basis  for  such  adjudication.  The 
Court  has  not* adjudged  that  the  covenant  be  reformed;  nor 
is  there  sufficient  evidence  in  the  case  to  show  that  the 
parties  intended  to  locate  the  street  otherwise  than  ^s 
described  in  .the  covenant. 

It  is  unnecessary  to  express  any  opinion  as  to  whether  the 
lapse  of  time  since  the  execution  of  the  covenant,  or  an 
acquiescence  in  the  lines  therein  described,  will  bar  the 
action;  nor  whether  those  deriving  title  from  the  tenants 
in  common  are  bound,  or  could  be  aflfected  by  the  agree- 
ment or  intention  of  the  parties  to  the  covenant,  diflfering 
from  that  which  is  expressed  on  the  face  of  the  covenant. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Ml*.  Chief  Justice  Wallace  did  not  express  an  opinion. 
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SAMUEL  OGBUEN  v.  EDWAED  CONNOB. 

An  RAS£3i£irr  for  the  Escape  of  Water. — When  two  parcels  of  land,  be- 
longing to  different  owners,  are  adjacent  to  each  other,  and  one  is  lower 
than  the  other,  and  the  surface  water  from  the  higher  tract  has  been  ac- 
customed, by  a  natural  flow,  to  pass  off  over  the  lower  tract,  the  owner 
of  the  lower  tract  cannot  obstruct  this  flow.  The  owner  of  the  upper 
tract  has  an  easement  to  have  the  water  flow  over  the  land  below,  and 
the  land  below  is  charged  with  a  corresponding  servitude. 

Eight  Acquired  by  Prescription. — An  owner  of  land  cannot  acquire  a 
prescriptive  right  to  flood  with  water  land  higher  than  liis  own  belonging 

C****^  to  the  United  States,  and  the  purchaser  of  such  higher  land  from  the 
United  States  may  commence  an  action  for  the  injury  at  any  time  within 
the  statutory  period  after  he  buys  from  the  United  States,  notwitstand- 
ing  the  fact  that  it  may  have  been  flooded  while  the  United  States  owned 
it. 

Filing  Findings  and  Judgment. — ^When  a  case  is  submitted  in  term,  the 
findings  and  judgment  may  be  filed  in  vacation;  and,  if  exceptions  are 
taken  to  the  findings,  additional  findings  may  be  filed. 

Idem. — When  additional  findings  are  filed,  the  presumption  is,  that  excep- 
tions for  defective  findings  were  filed  and  served,  if  the  record  is  silent 
on  the  subject. 

Idem. — When  additional  findings  are  called  for,  they  may  be  filed  subsequent 
to  the  entry  of  the  judgment. 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
County  of  Yolo. 

The  findings  were  filed  in  vacation,  on  the  fourteenth  day 
of  June,  1872,  and  additional  findings  were  filed  on  the 
twenty-fourth  day  of  June,  1872.  The  record  is  silent  as 
to  whether  any  exceptions  were  taken  to  the  findings.  The 
judgment  was  rendered  on  the  fourteenth  day  of  June,  when 
the  findings  were  filed.  The  defendant  recovered  judgment 
in  the  Court  below,  and  the  plaintiflF  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Frost  (&  Bush  and  Catlin  &  McFarland,  for  Appellant. 
It.  is  conceded  on  the  part  of  defendant,  that  the  obstruc- 
tion of  a  natural  water  course  cannot  be  d^^eB^^^'  ^^^  ^^^ 
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principle  is  asserted  that  the  law  of  such  cases  has  do  appli- 
cation to  the  obstraction  of  the  flowage  of  snrfaee  water. 
The  natural  flow  of  the  water  in  this  case  did  not  form  a 
water-course  on  plaintiff's  land.  It  descended  from  plaint- 
iff's and  other  lands  adjoining,  by  flowing  upon  the  sur- 
face, cutting  no  channel  until  it  came  upon  defendant's  laud, 
where  it  concentrated  itself  into  a  natural  depression  or 
channel  through  which  it  passed  into  Willow  Slough.  The 
law  applicable  to  this  condition  will  be  found  to  be  the  same 
^^®^  as  that  applicable  to  the  obstruction  of  a  creek  or  rivu- 
let: Angell  on  Water-courses,  6th  ed.,  p.  126,  sec.  108. 

We  think  the  law  may  be  correctly  stated  thus:  The 
owner  of  the  upper  or  more  elevated  tract  may  utilize  all 
the  surface  water  upon  his  own  land,  even  though  such 
water,  if  let  alone,  would  flow  down  upon  his  neighbor 
below.  The  water  which  rises  upon  or  falls  upon,  or  flows 
upon  a  man's  lands  has  no  public  character  until  it  has 
formed  a  running  stream;  so  that  the  owner  of  the  adjoining 
tract  acquires  no  right  to  the  use  of  the  water  upon  the 
upper  tract  unless  it  has  been  formed  by  nature  into  a 
definite  water-course.  While  the  owner  of  the  more  elevated 
tract  may  use  the  surface  water  on  his  own  land,  he  is  not 
bound  to  use  it,  but  has  the  right  to  have  the  same  flow  by 
its  natural  courses  off  his  land  upon  the  land  below.  The 
edition  of  Angell  quoted  above,  from  page  one  hundred 
and  twenty-six  to  one  hundred  and  forty-one,  discusses  and 
sustains  this  doctrine,  and  shows  that  it  is  clear  and  indis- 
putable. The  following  cases  are  quoted :  Martin  v.  Riddle^ 
26  Penn.  St.  415,  note;  Kauffman  v.  Gfieamer,  26  Penn.  St. 
407;  Larrimer  v.  Francis,  23  Mo.  181;  Bellows  v.  Sadcett,  15 
Barb.  96;  Laitemore  v.  Davis,  14  La.  161;  Basseit  v.  Oales- 
bury  Man.  Co.,  43  N.  H.  569;  Butler  v.  Peck,  16  Ohio  St. 
334;  Beard  v.  Murphy,  37  Vt.  99;  Benlz  v.  Armstrong,  8 
Watts  &  S.  40. 

J.  C.  Ball  and  Armstrong  (k  Hinkson,  for  Respondent. 

The  additional  findings  form  no  part  of  the  judgmeut- 
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roll,  and  cannot  be  considered.  The  roll  was  made  up 
when  the  findings  were  filed  on  the  fourteenth  of  June: 
Pr.  Act,  sec.  180;  Carpenter  v.  Gardner,  29  Cal.  163. 

Where  there  is  no  water-course  by  grant  or  prescription, 
and  no  stipulation  exists  between  conterminous  proprietors 
of  land  concerning  the  mode  in  which  their  respective  par- 
cels shall  be  occupied  and  improved,  no  right  to  regulate  or 
<*"*^  control  the  surface  drainage  of  water  can  be  asserted  by 
the  owner  of  one  lot  over  that  of  his  neighbor.  Cajus  est  solum 
yu8  est  usque  ad  Ccdum  is  a  general  rule  applicable  to  the 
use  and  enjoyment  of  real  property;  and  the  right  of  a  party 
to  the  free  and  unfettered  control  of  his  own  land  above, 
upon,  and  beneath  the  surface,  cannot  be  interfered  with  or 
restrained  by  any  considerations  of  injury  to  others  which 
may  be  occasioned  by  a  flow  of  mere  surface  water  in  con- 
sequence of  lawful  appropriation  of  land  by  its  owner  to  a  ' 
particular  use  or  mode  of  enjoyment:  Angell  on  Water- 
courses, 6th  ed.,  p.  122,  sec.  108;  Bowlsby  v.  Spear,  31  N.  J., 
2  Vroom,  531;  Gannon  v.  Hargadon,  10  Allen,  106;  Dicken- 
son v.  Wooster,  7  Allen,  19;  Flagg  v.  Wooster,  13  Gray,  602; 
Bangor  v.  Lansil,  51  Maine,  521,  525;  Shields  v.  Arndt,  3 
Green  Ch.  E.  234;  Acton  v.  BlundeU,  12  M.  &.  W.  348;  Gale 
on  Easements,  251,  271;  Parks  v.  Newburyport,  10  Gray,  28; 
Lntlier  v.  JVinnisimmet  Co,,  9  Cush.  171;  Aslihy  v.  Wolcott  et 
al,  11  Cush.  195. 

Can  the  plaintiff,  by  entering  upon  the  adjoining  land, 
which  was  public  land  at  the  time  the  act  was  done,  make 
the  act  of  the  defendant  in  making  the  ditch  and  embank- 
ment unlawful,  and  maintain  an  action  therefor,  though  the 
act  was  lawful  when  done?  Or,  in  other  words,  does  the 
defendant  become  a  trespasser  by  relation?  And,  especially. 
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directly  north  of  a  farm  owned  by  the  defendant.  A  portion 
of  the  defendant's  land  was  lower  than  the  land  of  the  plaint- 
iff, and  had  extending  through  it  a  nataral  depression. 
There  was  no  stream  or  water-course  upon  the  plaintiflf's 
^^**^^  land,  but  the  surface  water,  falling  upon  it  in  times  of 
heavy  rains,  and  flowing  upon  it  from  other  adjoining  and 
still  higher  lands,  was  accustomed,  before  its  flow  was  ob- 
structed by  the  defendant,  to  pass  ojBF through  the  depression 
named  over  the  land  of  the  defendant  into  a  large  natural 
water-course  known  as  Willow  Slough. 

In  1863,  and  while  the  plaintiff"s  land  was  unoccupied 
public  land  of  the  United  States,  the  defendant  built  along 
the  north  line  of  this  land  a  ditch  fence  for  the  protection  of 
his  land  and  growing  crops.  This  ditch  fence  consisted  of  a 
ditch  and  embankment  with  some  rails  or  boards  on  top  of 
'  the  embankment,  and  was  suflScient  to  partially  obstruct  tho 
water  which  fell  or  collected  upon  the  plaintiff's  land,  from 
flowing  over  the  land  of  the  defendant  as  it  had  been  before 
that  time  accustomed  to  do.  In  1869,  the  defendant  strength- 
ened and  enlarged  the  embankment  so  as  to  form  a  more 
complete  barrier  to  the  passage  of  the  water  referred  to. 
In  December,  1871,  veiy  heavy  and  copious  rains  fell,  and  a 
large  quantity  of  water  therefrom  collected  upon  the  land  of 
the  plaintiff,  but  its  passage  off  from  the  land  was  obstructed 
by  the  embankment  erected  by  the  defendant,  and  thereby 
a  large  part  of  the  plaintiff's  land  was  inundated  and  his 
growing  crop  of  wheat  injured  to  the  amount  of  five  hun- 
dred dollars. 

This  action  was  brought  to  recover  for  this  injury,  but  the 
Court  below  being  of  the  opinion  that  the  defendant  might 
lawfully  protect  his  land  by  an  embankment  or  other  means, 
against  the  surface  water  flowing  fr<  le  land  of  the  plaint- 
iff, and  that  the  injury  was  therefore  inum  absque  injuria, 
rendered  judgment  for  the  defends 

The  question  presented  for  decia  '  important  and  not 

free   from   difficulty.      In  Massacl  s  the  Courts  have 

steadily  adhered  to  the  rule  follows  ^e  Court  below.   lu 
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that  State  it  is  said  that  "the  obstruction  of  surface  water, 
or  an  alteration  in  the  flow  of  it,  affords  no  cause  of  action, 
^^*^  in  behalf  of  a  person  who  may  suffer  loss  or  detriment 
therefrom  against  one  who  does  no  act  inconsistent  with  the 
due  exercise  of  dominion  over  his  own  soil:"  Gannon  v, 
Horgadony  10  Allen,  110;  Parlca  v.  ^ewbiirypm't,  10  Gray,  28; 
Ashlei/  V.  WolcoUy  11  Cush.  192. 

That  rule  has  not,  howeveri>een  generally  followed  in  the 
other  States,  except  in  so  far  as  it  applies  to  town  or  city  lots: 
Martin  v.  Riddle,  26  Penn.  St.  415;  Ravffman  v.  Gi'iesevier, 
26  Penn.  St.  407;  Martin  v.  Jett,  12  La.  502;  Latiimorey. 
Davis,  14  La.  161;  Delahousaye  v.  Judice,  13  La.  An.  687; 
Bailer  v.  Peck,  16  Ohio  St.  334;  Laumier  v.  Francis,  23  Mo. 
181;  Beard  v.  Murphy,  37  Vt.  St.  99;  Gillham  v.  Madison 
Railroad  Co.,  49  111.  484;  Gormley  v.  San  ford,  52  111.  158; 
Billows  V.  Sackeft,  15  Barb.  102. 

The  prevailing  doctrine  appears  to  be  that  when  two  fields 
are  adjacent  and  one  is  lower  than  the  other,  the  owner  of 
the  upper  field  has  a  natural  easement  to  have  the  water 
that  falls  upon  his  land  flow  off  from  the  same  upon  the  field 
below,  which  is  charged  with  a  corresponding  servitude. 

In  MaHinr.  Riddle,  the  Court  said:  "When  two  fields 
adjoin  and  one  is  lower  than  the  other,  the  lower  must  neces- 
sarily be  subject  to  all  the  natural  flow  of  water  from  the 
upper  one.  The  inconvenience  arises  from  its  position,  and 
is  usually  more  than  compensated  by  other  circumstances. 
Hence  the  owner  of  the  lower  ground  has  no  right  to  erect 
embankments  whereby  the  natural  flow  of  the  water  from 
the  upper  ground  shall  be  stopped;  nor  has  the  owner  of 
the  upper  ground  any  right  to  make  any  excavations  or 
drains  by  which  the  flow  of  water  is  diverted  from  its  nat- 
ural channel  and  a  new  channel  made  on  the  lower  ground; 
nor  can  he  collect  into  one  channel  waters  usually  flowing 
off  into  his  neighbors'  fields  by  several  channels,  and  thus 
increase  the  jush  upon  the  lower  fields." 

In  Gillham  v.  Ihe  Madison  County  Railroad  Company,  the 
Supreme  Court  of  Illinois  said  that  the  doctrine  of  Martin 
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^^'^^  V.  Riddle  was  the  doctrine  of  the  civil  law,  and  has 
found  favor  in  almost  all  the  common  law  Courts  of  this 
country  and  of  England. 

In  Butler  v.  Peck,  the  Supreme  Court  of  Ohio  said:  "The 
principle  seems  to  be  established  and  indisputable  tliat 
when  two  parcels  of  land  belonging  to  different  owners  lie 
adjacent  to  each  other,  and  one  parcel  lies  lower  than  the 
other,  the  lower  one  owes  a  servitude  to  the  upper  to  receive 
the  water  which  naturally  runs  from  it,  provided  the  industry 
of  man  has  not  been  used  to  create  the  servitude;  or  in 
other  words,  more  familiar  to  students  of  the  common  law, 
the  owner  of  the  upper  parcel  of  land  has  a  natural  ease- 
ment in  the  lower  parcel  to  the  extent  of  the  natural  flow  of 
water  from  the  upper  parcel  to  and  upon  the  lower." 

As  the  result  of  the  cases  upon  the  subject,  Mr.  Wash- 
burn, in  his  excellent  work  on  Easements  and  Servitudes, 
states  the  rule  thus :  ''It  may  be  stated  as  a  general  principle 
that  when  the  situation  of  two  adjoining  fields  is  such  that 
the  water  falling  or  collected  by  melting  snows  and  the  like 
upon  one  naturally  descends  upon  the  other,  it  must  be  suf- 
fered by  the  lower  one  to  be  discharged  upon  his  land,  if 
desired  by  the  owner  of  the  upper  field.  But  Ihe  latter 
cannot,  by  artificial  trenches  or  otherwise,  cause  the  natural 
mode  of  its  being  discharged  to  be  changed  to  the  injury  of 
the  lower  field,  as  by  conducting  it  by  new  channels  in  un- 
usual quantities  on  the  particular  parts  of  the  lower  field:" 
2d  ed.  p.  427. 

Substantially  the  same  question  was  before  this  Court  in 
Castro  V.  Bailey,  No.  2,023,  decided  at  the  October  Term, 
1869,  and  the  judgment,  which  was  for  the  plaintiff  in  the 
Court  below,  was  affirmed  here. 

Wo  are  satisfied  that  the  rule  generally  prevailing  in  this 
country  is  the  better  rule,  and  that  it,  and  not  the  rule 
which  obtains  in  Massachusetts,  should  have  been  followed 
by  the  Court  below. 

^^^^^  But  it  ^"^  ""id  by  counsel  for  respondent  that  the  answer 
alleged  tha  ilaintiff,  by  means  of  ditches  constructed 
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bj  him,  had  concentrated  the  water  npoi  " 

earned  the  same  by  new  channels  up< 
hind;  that  in  support  of  the  judgment 
presumed  to  have  been  found  in  favor  of  I 

the  plaintiflF,  therefore,  was  not  entitled 
obvious  answer  to  this  position  is  that  th  i 

this  allegation  of  the  answer  by  finding  I 

water-course  or  stream  upon  the  plaintifiTg 
the  water  falling  thereon  was  accustomeo 
the  land  of  the  defendant  by  reason  of  tL  i 

sion  of  the  soil. 

It  is  further  urged  that  the  plaintiff  oug  i 
mitted  to  recover  because  the  defendant  co.  < 
baukment  before  the  plaintiff  purchased  1 

Government,  or  had  settled  thereon. 

The  argument  is  not  sound.     While  th        i 
belonged  to  the  Government  the  defendan        i 
prescriptive  right  to  obstruct  the  natural  fl 
therefrom.     When  the  plaintiff  purchased 
the  rights  which. the  Government  had  in 
time  of  its  sale;  one  of  these  rights,  as  we        ' 
the  right  to  have  all  surface  water  collected 
freely  and  without  obstruction  upon  adjoiniii 

The  point  is  made  that  the  ''additional  fii      i 
request  of  plaintiff,"  cannot  be  considered;  1 
not  well  taken.     The  case  was  tried  and  sul     i 
Court,  and  afterwards,  in  vacation,  the  findi;     \ 
ment  were  filed  with  the  Clerk.     Ten  days  su     < 
** additional  findings"  were  filed.      The  stati    i 
exceptions  for  defective  or  insufficient  findings    i 
presume  such  exceptions  were  filed  and  served. 
^"^^^    that  when  a  cause  is  submitted  in  term 
and  judgment  may  be  filed  in  vacation.     Anc 
tional  findings  are  called  for  they  may  be,  ai  : 
must  be,  filed  subsequent  to  the  entry  of  judgi  i 

The  judgment  is  reversed  and  cause  remans  I 
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rections  to  the  Court  below  to  enter  judgment  for  the  plaint- 
iff upon  the  findings. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 

[Note. — ^The  case  of  Castro  v.  Bailey^  mentioned  in  the 
opinion,  is  not  reported,  but  is  mentioned  in  38  Cal.  as  a 
case  not  reported. — ^Reporter.] 


[No  10,034.] 

THE  PEOPLE  V.  JOHN  HAGGEETY. 

Abson. — If  an  attempt  is  made  to  bum  a  bouse  l)y  lighting  a  fire,  and  the 
wood  of  the  hoase  is  charred  in  a  single  place  so  as  destroy  its  fiber,  the 
the  crime  of  arson  is  complete,  even  if  the  fire  is  then  extinguished. 

Appeal  from  the  Municipal  Criminal  Court  of  the  City 
and  County  of  San  Francisco. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

8.  D.  WoodSy  for  Appellant. 

John  L.  LovCy  Aitomey-geTieral,  for  the  People. 

By  the  CouRt: 

This  appeal  is  from  a  judgment  pronounced  against  the 
defendant  after  indictment  and  trial  for  the  crime  of 
arson.  The  fire  was  set  in  old  rags,  saturated  with  coal  oil, 
and  lying  upon  the  floor  of  the  house,  but  was  quickly 
^***^  discovered,  and  put  out.  The  defendant  contends 
that  there  was  not  a  sufficient  burning  of  the  house  to  con- 
stitute the  crime  of  arson,  and  that  he  could  rightfully  have 
been  convicted  only  of  an  attempt  to  commit  arson. 

Upon  the  question  of  what  is  a  sufficient  burning  to  con- 
stitute the  crime,  Mr.  Bishop  states  the  rule  thus:  *'Tlie 
word  'burn'  enters  into  the  definition  of  arson  at  common 
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law;  and  it  occurs  in  many  statutes.  It  means  to  consume 
\)j  fire.  If  the  Wood  is  blackened,  but  no  fibers  are  wasted, 
there  is  no  burning;  yet  the  wood  need  not  be  in  a  blaze. 
And  the  burning  of  any  part,  however  small,  completes  the 
offense,  the  same  as  of  the  whole.  Thus,  if  the  floor  of  the 
house  is  charred  in  a  single  place,  so  as  to  destroy  any  of 
the  fibers  of  the  wood,  this  is  a  sufficient  burning  in  a  case 
of  arson:"  Bishop  on  Criminal  Law,  sec.  325.  There  was 
evidence  tending  to  show  that  a  spot  on  the  floor  was 
charred,  so  as  to  destroy  the  fibers  of  the  wood  by  the  fire 
set  by  the  defendant;  and  there  was  no  evidence  directly 
contradicting  that  fact.  To  some  of  the  witnesses,  it  is 
true,  the  spot  only  appeared  to  be  blackened,  and  not 
charred.  But  we  cannot  say  that  the  verdict  was  so  con- 
trary to  the  evidence  as  to  justify  us  in  reversing  the  judg- 
ment on  that  account. 
Judgment  affirmed. 


[No  10,038.] 
PEOPLE  V.  KELLY.      . 

Grand  Juky. — ^Where  no  list  of  persons  to  serve  as  Grand  Jurors  during 
the  year  has  been  made  by  the  Board  of  Supervisors,  the  Court  may, 
under  section  two  hundred  and  twenty-six  of  the  Code  of  Civil  Proced- 
ure, make  an  order  directing  the  Sheriff  to  summon  a  Grand  Jury  forth- 
with. 

As  Order  to  Summon  Grand  Jury. — An  order  of  Court  directing  a  Grand 
Jury  to  be  summoned,  is  not  a  part  of  the  judgment- roll,  unless  made 
BO  by  a  challenge  to  the  panel;  and  in  the  absence  of  any  showing  to  the 
contrary,  the  presumption  is  that  such  order  was  made. 

Misconduct  op  Jury — ^New  Trial. — Where  the  jury,  in  a  criminal  case, 
after  they  had  retired  for  deliberation,  were  conducted  by  the  officer 

<^***>  having  them  in  charge  to  the  dining-room  of  a  hotel,  where  they  re- 
mained together  three-quarters  of  an  hour — one  of  the  doors  being  open 
and  accessible  to  strangers,  and  the  officer  being  absent  a  few  minutes  at 
a  time:  Held,  to  be  insufficient  to  constitute  misconduct  on  the  part  of 
the  jury  or  of  the  officer,  for  which  a  new  trial  should  be  granted. 

Ikregularity  by  Consent  of  Defendant. — An  order  of  the  Court,  in  a 
criminal  case,  made  by  consent  of  the  defendant,  authorizing  the  Sheriff 
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to  receive  from  the  jury  a  sealed  verdict,  and  upon  its  receipt  to  allow 
the  jary  to  separate  until  the  session  of  Court  upon  the  following  morn- 
ing, is  not  an  error  of  which  the  defendant  can  complain. 
Bill  op  Exceptions — Power  op  the  Court  to  Add  Testimony. — ^It  is 
within  the  general  power  of  the  Court  to  add  to  a  proposed  bill  of  ex- 
ceptions any  testimony  given  at  the  trial  pertinent  to  the  exceptions  and 
necessary  to  the  correct  presentation  of  the  errors  assigned. 

Appeal  from  the  County  Court  of  Santa  Barbara  County. 

The  defendant  was  indicted  and  tried  for,  and  was  con- 
victed of,  the  crime  of  rape.  He  appealed  from  the  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

W.  C.  Siratton  and  R.  M.  Dillard,  for  Appellant. 
John  L.  Love,  AUomey-general,  for  the  People. 

By  the  Court: 

1.  Tlie  point  that  the  Grand  Jury  were  not  drawn  from  a 
list  of  persons  selected  as  required  by  law,  is  not  well  taken. 
The  only  showing  made  by  the  record  in  support  of  the  ex- 
ception, is  the  certificate  of  the  Clerk  of  the  Board  of 
Supervisors,  that  no  list  of  persons  to  serve  as  Grand 
Jurors  during  the  year  had  been  made  by  the  Board.  •  Sec- 
tion two  hundred  and  twenty-six  of  the  Code  of  Civil  Pro- 
cedure supplies  the  remedy  for  this  omission,  by  providing 
that  when  jurors  are  not  drawn  and  summoned,  the  Court 
"may,  by  an  order  entered  on  its  minutes,  direct  the  Sheriff 
of  the  county  forthwith  to  summon  so  many  good  and  law- 
ful men  of  his  county  to  serve  as  jurors,  as  the  case  may 
^*^^^  require."  This  order  w  ' ''  form  no  part  of  the  judg- 
ment-roll, except  in  case  of  a  lenge  to  the  panel  of  the 
Grand  Jury;  and  in  the  absec  '  any  showing  to  the  con- 
trary, we  must  presume  it  waj  larly  made. 

2.  The  facts  that  the  jury,  i  hey  retired  for  delibera- 
tion, were  conducted  by  the  c  having  them  in  charge 
to  the  dining-room  of  a  hotel,  they  remained  together 
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REPORTS  OF  OASES 

DETEBMINED  IN 

THE  SUPREME  COURT, 

OCTOBER  TERM,   1873- 


[Sob,  3,443,  3,481,  and  3,585.] 

HOKACE  GATES,  v.  FEANCIS  SALMON,  ANTONIO 
TAUMANTES,  ISAAC  R.  JEWELL,  Administra- 
tor OP  THE  Estate  op  Anger  Bojorques,  Deceased, 
JOHN  MoBROWN,  SAMUEL  BEOWN,  HAMIL- 
TON GASTON,  MARTIN  GASTON,  S.  A.  MAR- 
SHALL,  AND  One  Hundred  and  Fifty-seven  Others. 

Law  ot  a  Case.— A  decision  rendered  on  an  appeal,  when  a  case  is  sent 
back  for  further  proceedings,  becomes  the  law  of  the  case  in  all  its 
stages. 

CJoKVEYAXCB  BY  Pabt  OF  TENANTS  IN  CoMHON. — A  Conveyance  by  one  or 
more  of  several  tenants  in  common  less  than  all,  of  a  specific  parcel 
described  by  metes  and  bounds  of  the  land  owned  in  common,  makes 
the  grantee  a  tenant  in  common  to  the  extent  of  the  interest  of  his 
grantors  in  the  specific  parcel  of  land  described  in  the  conveyance. 

iDEii. — Such  grantee  occupies  the  precise  position,  so  far  as  title  is  concerned, 
which  his  grantor  or  grantors  held  in  the  land  described  in  the  deed, 
and  becomes  a  tenant  in  common,  so  far  as  the  land  conveyed  is  con- 
cerned, with  those  tenants  in  common  who  did  not  unite  in  the  deed. 

Statement  on  Appeal. — A  statement  on  appeal  is  intended  solely  for  the 
purpose  of  presenting  errors  of  law  for  review,  and  an  alleged  error  of 
*)  the  Court  in  finding  a  fact,  cannot  be  reviewed  on  such  statement. 
Vol.  46—23  363 
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Review  of  Erroneous  Finding.  — A  finding  in  an  action  of  partition  that 
a  party  holds  a  particuUr  title  to  the  land,  or  the  title  or  some  portion 
of  the  title  to  a  specified  part  of  it,  if  erroneous,  is  an  error  of  fact  which 
cannot  be  reviewed  by  a  statement  on  appeaL 

Defective  Findings. — If  the  Court,  in  partition,  finds  that  a  party  holds  a 
particular  title,  and  in  that  respect  has  erred,  the  finding  is  not  defective, 
and  cannot  be  attacked  as  a  defective  finding  by  a  bill  of  exceptions 
under  section  one  hundred  and  eighty  of  the  Practice  Act. 

Parol  Agreement  for  Partition. — A  parol  agreement  for  a  partition  of 
land  does  not  constitute  a  legal  title.  It  is  only  an  equity,  of  which  a 
party  cannot  have  the  benefit  in  an  action  of  partition  without  plead* 
ing  it. 

Notice  of  Parol  Agreement  for  Partition. — ^Parties  who  buy  undi- 
vided interests  in  land  held  by  tenants  in  common,  are  not  bound  by  a 
parol  agreement  for  a  partition  of  the  same,  made  by  all  the  tenants  in 
common  before  the  purchase,  and  of  which  agreement  the  purchasers 
had  no  notice  when  they  bought. 

Idem. — If  a  purchaser  of  a  specific  parcel  of  land  from  one  of  several  ten- 
ants in  common  who  own  it,  takes  possession  of  the  parcel  thus  conveyed 
to  him,  this  possession  does  not  impart  notice  to  subsequent  purchasers 
from  the  grantor,  of  a  parol  agreement  for  a  partition,  made  by  the  ten- 
ants in  common  before  the  sale  of  the  specific  parcel. 

Contract  for  Partition. — A  contract  entered  into  by  several  parties  own 
inp;  land  in  common,  for  a  partition  of  the  same,  must  bind  all  the  ten* 
ants  in  common,  or  it  binds  none. 

Wife's  Parol  AGREEaiENT  to  Partition  Her  Separate  Property. — A 
parol  agreement  to  partition  land,  made  by  the  tenants  in  common  who 
own  it,  does  not  bind  the  tenants  in  common  who  are  married  women,  and 
own  their  undivided  interests  as  separate  property.  The  above  rule  has 
its  origin  under  the  statute  of  1850,  requiring  the  wife's  sale  of  her  sepa- 
rate property  to  bo  in  writing,  signed  by  both  her  and  her  husband. 

Idem. — Such  agreement  will  not  be  enforced  in  equity  against  the  tenants  in 
common  who  are  not  married  women,  for  the  consideration  for  the  un- 
dertaking on  their  part. was  the  undertaking  on  the  part  of  all  the  parties, 
and  the  agreement  ought  not  to  be  enforced  against  one  unless  it  can  be 
enforced  against  alL 
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IN  Partition. — Parties  to  a  partition  suit  who  appeal, 

ider  one  of  several  tenants  in  common,  are  not  injured 

e  findings  or  judgments  alleged  to  have  been  made  in 

aership  of  the  interests  of  other  tenants  in  common 

-ilaim  no  interest,  and,  therefore,  are  not  entitled  to 

disturbed  as  to  such  alleged  error. 

DICE. — A  judgment  in  partition  will  not  be  disturbed 

•n  of  an  error  which  does  not  prejudice  the  party 
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statement  of  Facts. 

Order  Bringing  in  New  Party  to  AcnoN. — The  validity  of  an  order, 
valid  on  its  face,  bringing  in  a  new  party  to  an  action,  will  not  be  in- 
quired into  on  appeal,  unless  an  objection  and  exception  to  the  order 
were  taken  when  the  same  was  made. 

Erroneous  Judgment  in  Partition. — In  partition  it  is  erroneous  to  ad- 
judge that  persons  who  have  been  made  parties  to  the  action  own  interests 
in  the  land,  in  the  absence  of  any  allegations  in  the  pleadings  showing 
such  ownership. 

Ideh. — Such  error  can  be  remedied  on  the  return  of  the  cause  to  the  Court 
below,  by  permitting  answers  to  be  filed  by  such  parties  setting  up 
their  interests,  but  the  answers  must  set  up  only  the  interests  the 
V        CJourt  found  they  owned. 

Judgment  in  Partition. — A  deed  of  a  specific  tract  of  land  described  by 
metes  and  bounds,  parcel  of  a  larger  tract  owned  by  several  as  tenants 
in  common,  which  is  executed  by  one  of  the  tenants  who  owns  an  undi- 
vided interest  in  the  whole,  conveys  only  his  undivided  interest  in- the 
tract  described,  and,  in  partition,  the  grantee  of  such  specific  tract  is 
entitled  to  have  his  undivided  interest  in  the  specific  tract  set  off  to 
him,  if  it  can  be  done  without  injury  to  the  original  tenants  in  common 
who  did  not  unite  in  the  deed.  The  heirs  and  assigns  of  such  grantee 
are  entitled  to  the  same  relief. 

Idem.  — In  making  a  partition,  the  conveyance  of  such  specific  tract  may  be 
disregarded  if  it  be  found  necessary  to  do  so  in  order  to  make  a  just 
allotment  of  the  lands  among  those  who  own  undivided  interests  and 
did  not  join  in  the  deed. 

Surplus  Allegation  in  Complaint. — An  allegation  in  a  complaint,  that 
B.  executed  an  instrument  in  writing,  purporting  to  convey  to  T.  a  tract 
of  land  which  is  recorded  (stating  where),  is  a  mere  allegation  of  evi- 
dence, and  may  be  disregarded  as  surplusage. 

Appeal  from  Interix>cutort  Decree. — On  an  appeal  from  an  interlocutory 
decree  in  partition,  the  Court  will  not  anticipate  difficulties  that  may 
present  themselves  to  the  Commissioners  in  making  the  partition,  and 
lay  down  rules  for  their  guidance,  until  the  contingencies  of  the  case 
require  it. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  County  of  Sonoma. 

The  former  appeal,  which  is  referred  to  in  the  opinion,  is 
reported  in  36  Cal.  576. 

This  was  an  action  of  partition.  In  the  year  1851,  Bar- 
tolome  Bojorques,  the  owner  of  the  Eancho  Laguna  de  San 
^*^^^  Antonio,  containing  twenty-four  thousand  nine  hun- 
dred and  three  acres  of  land,  conveyed  to  his  eight  chil- 

355 


Digitized  by  VjOOQ IC 


Statement  of  Facts. 


dren — ^Pedro  Jos^  Geraldo,  ADgel,  and  Juan,  his  sons;  and 
Angela,  wife  of  Henry  Howe;  Marcella,  wife  of  Lopez 
Casus;  Juana,  wife  of  Ignacio  Igara;  and  Theodecia,  liis 
daughters — the  undivided  eight  ninths  of  the  raneho.  Sub- 
sequently, under  the  parol  agreement  stated  in  the  opinion, 
many  conveyances  of  particular  parcels  of  the  land,  de- 
scribed by  metes  and  bounds,  were  made  to  different  per- 
sons, none  of  which  were  executed  by  all  the  tenants  in 
common;  but  all  were  executed  by  two  or  more  of  them. 
The  portions  so  conveyed  are  designated  "special  locations." 
This  action  was  brought  in  May,  1860,  by  the  plaintiff, 
Gates,  who  claimed  the  undivided  one  ninth  interest  of 
Angela  in  the  land. 

At  the  commencement  of  the  action  the  defendants  John 
McBrown  and  Samuel  Brown  were  the  owners  of  one  undi- 
vided one  third  of  the  raneho.  In  October,  1865,  John 
McBrown  deeded  certain  interests  in  the  land  to  William 
H.  Dalton,  G^istons,  Warner,  and  others;  and,  in  August, 
1871,  on  motion  of  plaintiff's  attorney,  an  order  was  made 
substituting  those  grantees  of  Brown  to  the  interest  derived 
by  them  under  their  deeds.  An  interlocutory  decree  was 
made  partitioning  one  undivided  part  of  the  land  to  the 
plaintiff,  and  the  residue  among  wsixty-seven  of  the  defend- 
ants, including  the  grantees  of  Brown,  under  the  deeds  of 
October,  1865.  The  Court  held  that  as  to  the  deeds  of 
special  locations  by  metes  and  bounds,  respectively,  as 
against  the  grantors  in  such  deeds,  the  parties  claiming 
under  them  were  entitled  to  the  whole  of  the  land  described 
therein,  and  decreed  that  the  same  be  set  off  to  such  parties, 
respectively,  if  it  could  be  done  without  prejudice  to  the 
original  co-tenants  and  their  grantees  claiming  under  the 
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other  by  Hamilton  Gaston,  Martin  Gaston,  S.  A.  Marshall, 
and  forty-five  others. 
The  other  facts  are  stated  in  the  opinion. 

S,  jF.  &  L.  Reynolds^  for  Appellants. 

Neither  Dalton  nor  Warner  were  ever  parties  to  the  suit. 
Dalton's  name  is  not  mentioned  in  the  record  before  the 
order  of  substitution  was  made.  Warner  was  never  served, 
nor  did  he  at  any  time  appear  in  the  action,  either  person- 
ally, or  by  appearance,  or  by  answer.  The  other  grantees 
in  the  deed  of  October  14th,  1866,  never  appeared,  nor 
answered  as  to  this  new  interest  acquired  by  this  deed. 
Their  answers  are  all  as  to  the  interest  which  they  held  at 
the  time  of  filing  them.  Palton  and  Warner,  not  being 
parties  to  the  suit,  are  not  bound  by  any  decree,  or  other 
proceedings  in  this  cause.  The  order  made  on  the  motion 
of  the  plaintiff's  attorney  did  not  make  them  parties,  nor 
did  that  order  operate  to  substitute  the  interest  of  the 
Browns  to  Dalton  and  others.  If  they  had  acquired  the 
interest  of  the  Browns,  then  they  should  have  been  regu- 
larly brought  in  as  parties;  and  this  new  interest,  acquired 
long  after  the  commencemeut  of  the  suit,  should  by  them 
Lave  been  set  forth  by  a  supplemental  answer.  If  Brown 
has  conveyed  his  interest,  or  any  part  of  it,  to  persons  not 
parties  to  the  suit,  that  is  a  matter  to  be  settled  between 
them  outside  of  this  action.  If  the  deed,  by  which  such 
interest  was  conveyed,  was  a  deed  purporting  upon  its  face 
to  convey  the  absolute  fee,  then  any  title,  or  separate  in- 
terest acquired  by  Brown  through  this  suit,  immediately 
inures  to  the  benefit  of  his  grantees. 

The  Court  should,  therefore,  have  found  the  whole  of  the 
one  third  interest  in  the  Browns,  according  to  the  pleadings 
and  proofs  in  the  cause,  and  decreed  accordingly. 

^^•"^     Curry  &  Evans,  also  for  certain  of  the  Appellants. 

1.  This  whole  matter  has  been  so  fully  considered  on  the 
former  appeal,  that  we  deem  it  not  necessary  to  refer  to 
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other  authorities,  or  re-argue  the  points  already  decided. 
That  decision  is  the  law  of  this  case,  for  all  questions  raised 
bj  this  appeal.  The  greater  portion  of  the  interests  claimed 
by  appellants,  are  derived  from  Angel  Bojorques.  He 
signed  fourteen  deeds,  by  metes  and  bounds,  embracing,  in 
the  aggregate,  six  thousand  one  hundred  and  eight  and 
twelve  one  hundredths  acres.  We  admit  that  those  deeds 
conveyed  all  his  interest  in  the  lands  therein  described,  no 
more,  no  less.  That  leaves  eighteen  thousand  seven  hun- 
dred and  ninety-four  and  eighty-eight  one  hundredths  acres 
of  the  rancho,  not  covered  by  his  deeds  by  metes  and 
bounds,  and  in  which  he  remained  one  of  nine  tenants  in 
common.  His  one  undivided  ninth  of  the  land,  not  covered 
by  hie  deeds  by  metes  and  bounds,  amounted  to  two  thou- 
sand and  eighty-eight  and  thirty-two  one  hundredths  acres 
of  average  land. 

Of  this  he  conveyed  to  the  Jewells,  by  his  deed  of  De- 
cember 23d,  1856,  one  thousand  acres  undivided,  leaving 
one  thousand  and  eighty-eight  and  thirty-three  one  hun- 
dredths, which  he  never  parted  with,  and  which  we  claim 
should  be  partitioned  to  Adrian  Godoy,  as  the  administrator 
of  the  estate  of  Angel  Bojorques,  deceased. 

2.  Theodocia  executed  all  of  the  deeds  by  metes  and 
bounds,  and,  therefore,  her  grantees  of  undivided  interests 
are  only  entitled  to  one  undivided  ninth  of  that  portion  of 
the  rancho  not  covered  by  such  deeds,  or,  as  it  is  said,  by 
special  location.  And  even  if  the  Court  below  is  right  in 
charging  the  undivided  interests  of  the  grantors  in  the  deeds 
by  metes  and  bounds  with  a  part  of  the  land  in  such  deeds 
described  in  proportion  to  the  number  of  grantors  in  the 
deeds,  then  her  interest  in  the  rancho  should  be  charged 
^^•^  accordingly,  and  her  grantees  of  undivided  interests 
take  only  her  one  undivided  i  ,  less  the  amount  of  lands 
he  parted  with  in  the  executi  the  deeds  by  metes  and 

bounds.     The  judgment  of  'strict  Court,  to  the  con- 

trary, we  maintain  is  erroner  'xe  findings  having  failed 

to  show  her  execution  of  th  makes  no  difference,  as 
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where  there  is  a  discrepancy  between  the  pleadings  and 
the  findings,  the  former  must  prevail:  Burnett  v.  Steairna, 
33  Cal.  468. 

3.  The  complaint  avers,  and  it  is  not  denied,  that  Theo- 
docia  executed  several  of  the  deeds  of  special  locations. 
Tberefore  those  holding  under  her  deed  which  puq)ort3  to 
convey  her  undivided  interest  in  the  rancho,  are  only  en- 
titled to  one  undivided  ninth  of  the  land  after  the  special 
locations  deeded  by  her. 

4.  The  complaint  also  sets  forth  that  Bartolome  Bojorques, 
Henry  Howe,  and  Angela,  his  wife,  on  the  18th  day  of  Oc- 
tober, 1852,  executed  an  instrument  in  writing  of  record, 
etc.,  purporting  to  convey  to  Ezekiel  Denman  and  James 
Denman  a  specified  tract  of  three  hundred  and  twenty  acres 
of  said  rancho,  by  metes  and  bounds.     The  execution  of 
this  deed  to  the  Denmans  by  Angela,  with  her  husband  and 
her  father,  is  not  denied  by  any  of  the  defendants.     Hence 
her  interest  in  the  rancho  should  have  been  charged  with 
the  one  half  of  this  three  hundred  and  twenty  acres,  upon 
the  theory  of    adjustment  and  partition  which  the  Court 
adopted.    If  this  three  hundred  and  twenty  acres  had  been 
charged  to  Angela  and  Bartolome  instead  of  to  Bartolome 
alone,  then  there  would  have  been  one  hundred  and  twenty 
acres  more  in  Bartolome  to  support  or  feed  the  deeds  made 
by  him  after  the  date  of  the  deed  to  the  Denmans,  and  our 
clients  would  profit  materially  thereby.     First — ^Because 
some  of  our  clients  claim  under  those  deeds  of  Bartolome 
made  subsequent  to  the  Denman  deed  as  aforesaid.     Second 
^•^^    — ^Because  Bartolome,  being  able  to  share  the  burden, 
it  will  be  lighter  on  Angela,  and  leave  the  more  for  his 
estate. 

A,   Tliomaa,  also  for  Appellants. 

1.  The  Court  below  erred  in  its  conclusions  of  law,  in 
charging  the  undivided  interests  with  the  quantity  of  land 
which  was  conveyed  by  metes  and  bounds,  by  the  original 
co-tenants. 
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2.  The  Court  erred  ia  its  conclusions  of  law,  that  the  per- 
sons holding  special  locations  were  owners  in  severalty  of 
the  land  conveyed  by  metes  and  bounds,  by  the  original  co- 
tenants. 

3.  The  Court  erred  in  rendering  judgment  against  the 
parties  holding  undivided  interests,  so  far  as  to  charge  their 
interests  with  the  quantity  of  land  conveyed  by  the  original 
co-tenants  by  metes  and  bounds. 

4.  The  Court  erred  in  adjudging  that  the  persons  holding 
lands  by  deeds  by  metes  and  bounds,  from  the  original  co- 
tenants,  were  the  owners  in  severalty  thereof:  Stark  v. 
Barrett,  15  Cal.  361;  MarahaU  v.  Tmmbail,  28  Conn.  183; 
Adams  v.  ITie  Brings  Iron  Co.,  7  Cush.  361. 

F.  D,  Colton,  for  Bespondents. 

The  facts  show  a  parol  partition  so  far  as  the  special  loca- 
tions are  concerned,  at  any  rate,  in  so  far  as  they  affect  the 
co-tenants  who  have  executed  any  of  those  deeds:  Loiig  v. 
Dollarhide,  24  Cal.  218;  Corhett  v.  Norcrosa,  35  N.  H.  99; 
Hamilton  v.  HamxUony  4  Barr,  194;  Wendell  v.  Van  Bensel- 
laer,  1  John.  Ch.  Bep.  marginal  pp.  352,  354;  Higinbotham 
V.  Burnetty  5  John.  Ch.  Bep.  marginal  p.  188;  Bangdy  v. 
Spring,  21  Me.  8;  Shepley,  137,  138;  Marshall  v.  Price,  12 
N.  H.  133;  Bead  v.  Heasley,  2  Monroe,  254;  McKelvy  v. 
Truly,  4  Watts  and  Serg.  425;  mUm  v.  Nehon,  27  Barb. 
598,  599,  600,  601;  Ihom  v.  BeU,  Hill  and  Denio's  Bep. 
<'^^  Lalor's  Supplement,  333;  Wdlarvd  Canal  Co.  v.  Eaiha' 
way,  8  Wend,  marginal  p.  483. 

The  Court  should  presume  a  release  from  the  co-tenants 
not  executing  a  particular  deed:  Slice  v.  D&Tick,  2  Bich- 
ardson,  S.  C.  Bep.  360;   Gray  v.  Bates,  3  Strobhart,  500. 

Possession  under  a  deed  from  a  co-tenant  will  support  a 
release:  Stark  v.  Barrett;  15  Cal.  369;  Johnson  v.  Stevens, 
7  Cush.  433. 

The  claimants  under  the  deeds  by  metes  and  bounds  are 
equitably  entitled  to  have  these  lauds  set  off  to  them.  The 
deeds  are  all  bargain  and  sale  deeds  of  the  land  described 
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therein,  with  full  covenants  of  warranty  of  title.  If,  in  an 
action  of  partition  in  which  these  claimants  were  not  parties, 
a  tract  so  conveyed  by  metes  and  bounds  should  be  parti- 
tioned to  the  share  of  the  grantor  of  such  tract,  the  grantee 
would  hold  it.  In  such  an  action  the  Court  would  probably 
order  the  partition  made  so  that  these  tracts  would  be  set 
off  to  the  share  of  the  grantors  respectively  in  order  to  save 
tbe  intervening  equity.  But  under  our  practice  every  per- 
son claiming  an  interest  in  the  land  must  be  made  a  party 
to  the  action  and  his  rights  determined  therein :  De  Uprey 
V.  De  Uprey,  27  Cal.  335;  Gates  v.  Salmon  et  al,  35  Cal.  586. 
Therefore,  if  it  is  equitable  that  these  pieces  should  be 
saved,  they  must,  in  this  action,  be  set  off  directly  to  the 
grantees,  and  the  amount  deducted  from  the  shares  of  the 
grantors.  That  they  are  entitled  to  have  them  so  set  off 
will  appear  from  the  statement  of  the  case.  A.  and  B.  are 
co-tenants;  B.  makes  improvements  on  or  obtains  some  extra 
interest  in  a  particular  portion  of  the  common  land.  It  will 
not  be  denied  that  on  partition  such  particular  portion  would 
be  set  off  to  B.  Suppose  that  previous  to  partition  B. 
should  deed  to  0.  such  particular  portion,  giving  a  deed  of 
bargain  and  sale  of  the  land,  with  full  covenants  of  warranty. 
^^'^^  Now  B.  and  O.  together  would  constitute  one  co-tenant, 
and  A.  the  other:  Stark  v.  Barrett,  15  Cal.  370.  Suppose 
now  that  C.  makes  improvements  on  the  land,  and  after- 
wards a  partition  is  commenced.  As  against  A.,  B.  and  C, 
forming  together  one  co-tenant,  would  be  entitled  to  have 
the  land  set  off  to  them,  on  the  ground  that  they  had  a 
superior  equity.  As  between  B.  and  G .,  C.  would  beentitled 
to  have  it  set  off  to  him  on  the  ground  that  B.  could  not 
deny  the  validity  of  his  deed.  In  support  of  these  propo- 
sitions we  refer  to  the  authorities  following:  1  Story's  Equity 
Jurisprudence,  sec.  656,  b,  c;  Storey  v.  Johnson,  2  Youuge 
&  Coll.  586;  Hart's  Devisees  v.  Hawldn's  Heirs,  3  Bibb.  508; 
Webber  v.  MalleU,  16  Maine,  4  Shep.  91;  Ibivn  v.  Needkam, 
3  Paige  Ch.  E.  553;  St.  Felix  v.  Bankin  et  al.,  4  Edwards 
Ch.  E.  323. 
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It  is  proposed  bj  the  appellants  to  give  the  claimants 
under  the  deeds  by  metes  and  bounds,  as  many  ninths  of 
the  tract  so  deeded  as  there  are  signatures  to  the  respective 
deeds.  We  submit  that  the  principle  contained  in  this 
proposition  is  not  good  either  in  law  or  equity.  Suppose 
that  A.  and  B.  are  tenants  in  common;  B.  conveys  one  half 
of  the  land  in  small  tracts  to  different  persons;  A.  certainly 
could  not  be  compelled  to  take  one  half  of  each  piece  sold, 
leaving  B.  the  one  half  of  the  unsold  part;  but  A.  would 
take  the  unsold  part,  and  the  grantees  of  B.  would  take 
their  respective  pieces. 

The  appellants  cite  Gates  v.  Salmon  et  al.,  35  Cal.  588,  as 
supporting  their  proposition;  but,  as  I  understand  it,  noth- 
ing was  decided  in  that  case,  except  the  question  as  to 
whether  the  claimants,  under  these  deeds,  were  proper  par- 
ties to  the  action. 

By  the  Court,  Rhodes,  J, : 

Three  separate  appeals  from  the  judgment  were  taken  by 
different  parties  to  this  action,  but  the  records  are  alike, 
^^^^  except  that  in  one  there  is  a  statement  on  appeal. 
The  three  appeals  will  be  considered  together. 

On  the  former  appeal  the  principal  question  was  whether 
the  holders  of  the  special  locations — those  who  had  acquired 
title  to  specific  parcels  of  the  rancho  from  one  or  more  of 
the  tenants  in  common  of  the  rancho — were  necessary  par- 
ties to  the  action;  and  in  passing  upon  that  question,  it  be- 
came necessary  to  ascertain  what  title  to  a  special  location 
would  pass  by  virtue  of  a  deed  executed  by  one  or  more  of 
the  tenants  in  common  of  the  rancho.  It  was  then  held, 
and  that  is  the  law  's  case,  that  the  holders  of  the 

special  locations  wei  3sary  parties  to  the  action  for 

partition,  and  that  e  Ihem,  by  virtue  of  the  deed  of 

the  tenant  in  commoi  hom  he  claimed,  acquired  the 

title  of  sucl\  tenant  a  in  the  special  location  de- 

scribed in  the  deed,  ^  thereby  became  a  tenant  in 

common  of  each  spe  ,  that  he  stood  precisely  in 
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the  place  of  bis  grantor,  in  respect  to  the  special  location, 
and  as  to  it  became  a  tenant  in  common  with  those  tenants 
in  common  of  the  rancho,  who  had  not  united  in  his  deed. 

The  finding  of  the  facts  is  not  attacked  bj  any  of  the  pres- 
ent appellants,  except  John  McBrown  and  Samuel  Brown, 
who,  in  their  statement  on  appeal,  specify  as  errors  the  re- 
fusal of  the  Court  to  find  certain  facts  in  respect  to  their 
title.  The  findings,  as  we  understand  them,  cover  the  whole 
title  to  the  ranoho,  and  if  the  Court,  in  finding  that  a  certain 
party  holds  a  particular  title  to  the  rancho,  or  the  title,  or 
some  portion  of  the  title,  to  a  special  location,  has  erred,  it 
is  an  error  of  fact.  A  party  who  claims  that  such  title 
should  have  been  found  for  him,  instead  of  the  party  men- 
tioned in  the  finding,  cannot  present  the  alleged  error  to  this 
Court  for  review  by  means  of  a  statement  on  appeal,  for 
such  statement  is  intended  solely  for  the  purpose  of  bring- 
ing up  alleged  errors  of  law.  Nor  can  the  same  result  bo 
attained  by  regarding  the  statement  as  embodying  a  bill  of 
^''•^  exceptions,  as  provided  for  by  section  one  hundred  and 
eighty  of  the  Practice  Act,  in  case  of  defective  findings. 
When  the  Court  has  found  that  a  certain  party  holds  a  par- 
ticular title,  and  in  that  respect  has  erred,  the  findings  can- 
not be  said,  within  the  meaning  of  that  section,  to  be  de- 
fective, and  the  Court  cannot  be  called  upon  to  substitute 
another  finding  in  its  place.  But  had  the  Court  omitted  to 
find  as  to  the  ownership  of  the  particular  title  in  question, 
the  findings  would  have  been  defective;  and  if  the  Court  had 
refused  to  find  upon  that  issue,  after  being  requested  so  to 
do,  it  would  have  been  error. 

The  facts  stated  in  the  findings  must  be  regarded  as  true, 
for  all  the  purposes  of  the  appeals,  as  the  appeals  were  taken 
from  tlie  judgment  alone,  and  the  only  questions  which  arise 
are  those  relating  to  the  conclusions  of  law  to  be  drawn  from 
the  facts  in  the  case,  and  the  question  respecting  the  sub- 
stitution of  certain  parties. 

On  the  last  trial  it  was  found  by  the  Court,  that  while 
Bartolome  Bojorques  and  his  eight  children  were  tenants  in 

363 


Digitized  by  CjOOQ IC 


Opinion  of  the  Coort—Bhodes,  J. 


common  of  the  rancho,  "  there  was  an  understanding  among 
them  as  tenants  in  common  that  each  might  sell  specific 
portions  of  said  rancho  by  metes  and  bounds,  and  receive 
the  consideration  therefor,  and  that  the  land  so  sold  should 
come  out  of  the  share  of  the  one  who  sold  the  land  and  re- 
ceived the  consideration;  that  under  said  understanding  the 
deeds  by  metes  and  bounds  were  made."  It  is  also  found 
''  that  the  grantees  of  the  undivided  and  other  interests  of 
the  original  nine  claimants,  named  in  the  deed  of  Bartolome 
Bojorques  to  his  eight  children,  had  no  notice  of  the  exist- 
ence of  the  facts  found  in  this  finding,  in  regard  to  the  un- 
derstanding between  the  nine  original  co-tenants  or  the  ap- 
plication of  the  proceeds  of  the  sales." 

Certain  of  the  defendants,  who  claim  specific  portions  of 
the  rancho,  aver  in  their  answer  that  immediately  after  the 
execution  of  the  deed,  by  which  Bartolome  Bojorques 
^"^^  conveyed  to  his  eight  children  the  undivided  eight 
ninths  of  the  rancho,  Bartolome  and  his  children  made  a  parol 
agreement  between  themselves,  to  the  effect  that  each  might 
sell  and  convey  the  entire  title  in  and  to  portions  of  the 
rancho,  to  be  described  by  metes  and  bounds;  that  such 
conveyance  was  to  operate  as  and  be  a  partition;  and  that 
each  parcel  so  sold  should  come  out  of  the  share  of  the 
person  or  persons  conveying  it;  and  it  is  averred  that  the 
several  deeds  of  the  special  locations  were  executed  under 
and  in  accordance  with  that  agreement.  A  large  portion  of 
those  who  acquired  title  under  the  conveyances  of  the 
Bpecial  locations,  have  not  set  up  the  parol  agreement  for  a 
partition.  They  of  course  cannot  avail  themselves  of  that 
agreement,  for  it  does  not  constitute  a  legal  title;  but  in 
dny  view,  it  is  only  an  equity,  of  which  a  party  cannot  have 
the  benefiji  without  pleading  it.  Those  parties  who  acquired 
undivided  interests  in  the  rancho,  are  not  chargeable  with 
the  parol  agreement  for  the  partition,  for  it  is  found  that 
they  had  no  notice  of  it.  The  possession  which  the  pur- 
chasers of  the  special  locations  took  and  held,  did  not  im- 
part notice  to  subsequent  purchasers  from  their  grant —  '^f 
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the  parol  agreement.  The  inquiry  which  was  incumbent  on 
them  because  of  such  possession,  was  fully  satisfied  by  the 
deeds  for  the  special  locations,  for  they  were  sufficient  to 
account  for  such  possession,  and  they  were  under  no  obliga- 
tion to  search  or  inquire  for  any  other  possible  right,  title, 
or  interest  which  the  purchasers  of  the  special  locations 
may  have  held. 

We  have  thus  far  considered  the  questions  touching  the 
parol  agreement  for  a  partition,  upon  the  ^sumption  that 
the  agreement  was  valid.  But  was  that  agreement  valid 
and  binding  upon  the  original  tenants  in  common — Bartol- 
ome  and  his  children  ? 

A  contract  which  is  entered  into  by  several  parties,  ior''\ 
the  purpose  of  effecting  a  partition  of  lands,  which  they 
hold  in  common,  must  be  binding  upon  all  the  parties,  or 
<****  it  binds  none.  The  partition,  whether  it  operates  as 
a  mutual  transfer  or  release  of  title,  or  only  as  a  severance 
of  the  unity  of  possession,  will  fail  unless  it  operates  upon, 
and  affects  the  title  or  possession  of  all  the  tenants  in  com- 
mon. If  one  or  more  of  them  are  not  bound  by  the  con- 
tract, the  purpose  fails  of  accomplishment,  for  no  one  then  /^ 
will  become  a  tenant  in  severalty. 

At  the  time  when  the  parol  agreement  for  the  partition 
was  made,  three  of  the  tenants  in  common  were  married 
women.  The  Act  of  eighteen  hundred  and  fifty,  defining 
the  rights  of  husband  and  wife,  requires  an  instrument  in 
writing,  signed  by  the  husband  and  wife,  in  case  of  a  sale 
or  other  alienation  of  the  wife's  separate  property.  The 
provision  of  this  novel  contract,  that  the  sale  and  convey- 
ance of  a  specific  parcel  of  the  rancho,  by  one  of  the  ten- 
ants in  common,  should  operate  as  a  conveyance  in  fee  of 
the  entire  title,  and  as  a  partition  (as  stated  in  the  answers 
of  certain  of  the  defendants),  or  operate  only  as  a  partition 
(as  stated  in  the  findings)  could  have  effect,  only  on  the 
theory  that  such  conveyance  by  one  tenant  in  common,  or 
the  parol  contract,  or  both  together,  transferred  the  title  of 
the  other  tenants  in  common,  or  amounted  as  a  release  of 
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their  several  interests,  or  in  some  other  mode  extinguished 
their  rights  therein;  and  whatever  may  have  been  the  mode 
or  process  by  which  the  intended  result  was  to  be  reached, 
it  is  manifest  that  the  result  could  not  be  attained,  except 
by  means  of  an  alienation  made  by  the  other  tenants  in 
common  of  their  interest  in  the  laud  which  was  conveyed 
by  the  one  tenant  in  common.  Such  an  alienation,  when 
made  by  a  married  woman,  is  imperatively  required  by  the 
statute  to  be  in  writing,  and  signed  by  both  her  and  her 
husband.  The  parol  agreement,  therefore,  was  not  bind- 
ing upon  the  tenants  in  common,  who  were  married  women 
when  the  contract  was  attempted  to  be  made.  Ifc  will  not 
be  enforced  in  equity  against  the  other  tenants  in  common, 
{97&)  {qj.  their  assent  to  the  contract  was  given  under  the 
belief  that  all  the  tenants  in  common  were  parties  to  the 
agreement;  and  the  consideration  for  the  undertaking  on 
tbeir  part  was  the  undertaking  on  the  part  of  all  the  parties; 
and  it  is  obvious  that  it  ought  not  to  be  upheld  as  against 
one,  unless  it  could  be  enforced  as  against  all  the  tenants 
in  common. 

Some  of  the  points  presented  by  the  administrator  of 
Angel  Bojorques,  deceased,  Antonio  Talimantes,  Jos^  Wil- 
liams, and  Isaac  B.  Jewell,  are  entirely  disposed  of  by  the 
foregoing  views.  It  is  urged  that  those  holding  interests  in 
the  rancho,  acquired  through  the  deed  of  Theodocia,  pur- 
porting to  convey  her  undivided  interest  in  the  rancho,  are 
only  entitled  to  one  undivided  ninth  of  the  rancho,  after  de- 
ducting the  special  locations  conveyed  by  her.  This  posi- 
tion is  mainly  based  on  the  fact,  that  the  complaint  avers 
the  execution  by  her  of  several  of  the  deeds  of  special  loca- 
tions, and  that  the  averments  are  not  denied  by  the  answers. 
Without  adverting  to  the  question  of  the  effect  of  a  failure 
to  deny  averments  of  that  character,  it  is  sufficient  to  say 
that  the  appellants  above-named  are  not  interested  in  the 
question  presented  by  that  point,  and  will  not  be  affected 
by  its  decision.  If  Theodocia  made  no  valid  deed  of  any 
special  location,  the  grantees  of  her  undivided  interest  in 
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tbe  rancho  acquired  all  her  interest  therein— *an  undivided 
ninth;  and  if  she  did  convey  one  or  more  special  locations, 
the  grantees  thereof,  together  with  her  grantees  of  her  un- 
divided interest  in  the  rancho,  took  only  one  undivided 
ninth  of  the  rancho.  The  other  original  tenants  in  common, 
ivnd  their  grantees,  whether  of  undivided  interest  or  of 
special  locations,  are  unaffected,  either  in  the  amount  of 
their  interests,  or  their  rigl^ts  or  equities,  in  respect  to  the 
partition,  by  the  question  whether  Theodocia  did  or  did  not 
convey  any  of  the  special  locations.  The  question  concerns 
only  those  who  claim  under  her. 

The  points  of  tbe  same  appellants  in  respect  to  the  deeds 
**^*^  to  the  Denmans,  and  to  Hewlett  (in  one  of  which,  it  is 
alleged  in  the  complaint  that  Angela,  and  in  the  other  that 
Theodocia  joined),  are  not  tenable  for  the  reasons  just 
stated.  The  appellants  claim  neither  under  nor  adversely 
to  any  of  the  parties  to  those  deeds,  but  under  other  of  the 
original  tenants  in  common,  and  it  cannot  bo  true,  as  as- 
serted by  them,  without  overturning  the  law  of  the  case  and 
reversing  the  rules  here  laid  down,  that  "by  charging 
Tbeodocia  and  Angela,  as  we  claim  they  should  be  charged 
[with  certain  special  locations],  we  obtain  in  the  division  of 
the  estate  a  larger  share."  A  party  claiming  under  one  deed 
of  a  special  location,  is  not  bettered  by  making  it  appear 
that  it  is  admitted  by  the  pleadings  that  another  deed  of 
another  special  location,  executed  to  other  parties,  was,  in 
fact,  executed  by  more  of  the  original  tenants  in  common 
than  are  stated  by  the  findings.  If  the  Court  overlooked 
such  admission  of  the  pleadings,  the  error  cannot  prejudice 
any  one  but  those  claiming  under  the  last  mentioned  deed. 

Tbe  defendant  Winn  has  not  appealed,  and  the  point  in 
respect  to  the  date  of  his  contract  for  tbe  purchase  of  a  cer- 
tain portion  of  the  rancho,  cannot  be  raised  by  these  appel- 
lants, for  the  decision  of  the  question  either  way  is  of  no 
interest  to  them. 

The  appellant,  John  McBrown  and  Samuel  Brown,  pre- 
sent the  point  that  Dalton,  Warner,  and  others,  who  were 
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found  to  be  owners  of  certain  interests  in  the  lands,  were 
not  parties  to  the  action,  and  are,  therefore,  not  bound  by 
the  judgment.  The  record,  and  the  stipulation  thereto  an- 
nexed, show  that  various  orders  were  made,  by  which  all 
the  persons  named  by  these  appellants  were  substituted  in 
the  place  of  certain  parties  to  the  action,  as  to  certain  inter- 
ests in  the  lands,  specified  in  the  orders.  Those  orders  ap- 
pear on  their  face  to  be  valid,  but  whether  the  Court  in  fact 
erred  in  making  the  orders,  cannot  now  be  inquired  into, 
because  no  objection  or  exception  thereto  was  taken,  when 
^*"^  the  orders  were  made.  It  was,  without  doubt,  irregular 
and  erroneous  to  order  judgment  that  the  persons  thus  sub- 
stituted were  the  owners  of  certain  interests  in  the  lands,  in 
the  absence  of  any  allegations  in  the  pleadings  showing 
such  ownership;  but  the  error  may  readily  be  remedied  on 
the  return  of  the  cause  to  the  Court  below,  by  permitting 
answers  to  be  filed  by  the  parties  who  were  substituted, 
averring  their  respective  interests,  and  the  time  and  means 
of  their  acquisition.  This  course  is  proper,  fo*V  the  record 
shows  that,  as  to  some  of  the  parties  .thus  substituted  (and 
it  will  be  presumed  as  to  all  of  them),  evidence  showing  the 
transfer  of  the  interest  in  the  lands,  was  ofiered  and  received 
without  objection. 

The  respective  parties  claiming  under  the  deeds  of  the 
special  locations — the  deeds  of  parcels  of  the  rancho,  de- 
scribed by  metes  and  bounds — acquired  the  interest  therein 
which  their  respective  grantors  held  at  the  time  of  the  ex- 
ecution of  the  deeds — that  is  to  say,  if  a  deed  was  executed 
by  only  one  of  the  original  tenants  in  common  (Bartolome 
Bojorques  and  his  children),  it  conveyed  one  undivided 
ninth  of  the  special  location,  and  if  it  was  executed  by  two 
or  more  of  the  original  tenants  in  common,  it  conveyed  one 
undivided  ninth  of  the  special  location,  for  each  of  the 
original  tenants  in  common  who  united  in  the  deed.  The 
grantee  of  each  of  such  deeds,  is  entitled  to  have  his  inter- 
est in  the  special  locations  set  off  to  him,  if  it  can  be  done 
without  injury  to  the  original  tenants  in  common  who  did 
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not  unite  in  the  conveyance,  and  their  successors  in  interest. 
The  heirs  and  assigns  of  such  grantee  are  entitled  to  the 
same  relief,  and  so  also  is  the  grantee  of  a  special  location, 
which  was  granted  by  any  owner  of  an  undivided  interest  in 
the  rancho,  other  than  the  original  co-tenants. 

In  making  the  partition,  the  conveyance  of  a  special 
^^"^^  location  may  be  disregarded,  if  it  be  found  necessary 
to  do  so,  in  order  to  make  a  just  and  equitable  allotment  of 
the  lands  among  those  who  own  undivided  interests  in  the 
rancho,  other  than  those  who  executed  the  deed  for  the 
special  location,  and  their  successors  in  interest. 

Cause  remanded  with  directions  to  permit  the  parties  who 
have  been  substituted  in  the  place  of  other  parties  to  the 
action,  to  file  answers  setting  up  their  interest  in  the  prem- 
ises, and  with  the  further  directions  to  modify  the  judgment 
in  accordance  with  this  opinion — the  costs  of  these  appeals 
to  be  apportioned  among  the  parties,  with  the  other  costs  iu 
the  action. 

[The  foregoing  opinion  was  delivered  at  the  July  Term, 
1873,  and  petitions  for  rehearing  or  modification  of  the 
judgment  having  been  presented,  the  following  opinion  was 
delivered  at  the  October  Term,  1873.] 

By  the  Court,  Ehodes,  J. : 

Three  petitions  for  rehearing  or  modification  of  the  judg- 
ment have  been  filed.  In  one  of  the  petitions  it  is  sug- 
gested that  the  Court  overlooked  certain  allegations  in  the 
complaint,  and  it  is  insisted  that  the  matters  therein  stated 
stand  as  admitted  facts  in  the  case,  because  they  were  not 
denied  in  the  answer.  The  complaint  contains  many  allega- 
tions in  this  form,  viz:  "That  Maria  Bojorques  *  *  * 
and  Theodocia  Bojorques,  on  the  twenty-fourth  day  of  Janu- 
ary, A.  D.  1853,  executed  an  instrument  in  writing,  of  record 
in  book  *A'  of  deeds,  Marin  County  Eecords,  page  two 
hundred  and  fifty-seven,  etc.,  purporting  to  convey  to  John 
Tostin  a  specified  tract  of  one  hundred  and  sixty  acres  of 
land,  by  metes  and  bounds,  and  being  a  portion  of  the  said 
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rancbo."  This  allegation  does  not  relate  in  any  manner  to 
the  plaintiff's  title.  It  does  not  state  that  the  instrument 
^^•^^  was  in  fact  a  conveyance,  nor  that  it,  in  fact,  conveyed 
any  title  to  Justin,  nor  that  he  held  any  title  to  the  lands 
mentioned  in  the  instrument,  at  the  commencement  of  the 
action.  The  matter  averred  is  not  an  ultimate  fact — that  id 
to  say,  a  fact  which  is  required  to  be  stated  in  a  complaint 
in  partition,  and  which,  if  not  denied  by  the  answer,  would 
stand  as  admitted,  but  it  is  merely  matter  of  evidence,  which 
might  be  stricken  from  the  complaint,  and  must  be  regarded 
as  surplusage. 

In  respect  to  the  petition  of  John  McBrown  and  Samuel 
Brown,  it  is  only  necessary  to  say  that  the  persons  who 
were  substituted  for  them  as  defendants  will  be  permitted 
in  their  ansif^ers  to  set  up  only  such  right,  title,  or  interest 
in  the  lands  as  the  Court  found  that  they  respectively  held 
— that  is  to  say,  their  answers  must  conform  to  the  findings 
and  interlocutory  decree. 

The  petition  of  D.  Morrow  and  others  is,  in  effect,  a  re- 
quest that  this  Court  will  anticipate  the  difficulties  and  con- 
tingencies that  may  present  themselves  to  the  Commissioners 
in  making  the  partition,  and  lay  down  rules  for  their  guid- 
ance in  each  instance.  We  have  no  doubt  that  the  Com- 
missioners and  the  District  Court  will  be  found  competent 
to  make  an  equitable  and  just  partition;  and  we  must  de- 
cline to  lay  down  any  rules  for  their  guidance  until  the  exi- 
gencies of  the  case  require  it. 

Petitions  denied. 

Mr.  Chief  Justice  Wallace,  being  disqualified,  did  not 
participate  in  the  decisions  of  these  causes. 

370 


Digitized  by  VjOOQ IC 


Oct.  1873.]  Whitmobe  v.  Reynolds.  380 

Argnment  for  Appellant. 


(3«»  [No.  3,804.] 

EDWIN  P.  WHITMOEE  and  EDWAED  F.  NORTHAM, 
Executors  of  the  Will  op  Horace  W.  Whitmobe,  De- 
ceased, V.  JOHN  KETNOLDS. 

Proof  of  Sum  Due  on  a.  Mortgage. — If  an  answer,  in  an  action  to  fore- 
close a  mortgage,  denies  that  there  is  money  due  on  the  debt  the  mort- 
gage was  given  to  secure,  the  mortgage  is  competent  evidence  for  the 
plaintiJBT  to  prove  the  sum  due. 

Proof  to  Reduce  Sum  Dub  on  Mortoaob. — ^If  two  persons  buy  property 
together,  and  one  furnishes  all  the  money,  and  the  other,  to  secure  him 
for  one  half  the  money  advanced  for  such  other,  mortgages  other  prop- 
erty, and  the  two  then  agree,  in  writing,  that  the  mortgage  is  given  for 
money  advanced  in  the  purchase,  and  that  in  the  settlement  of  accounts 
the  mortgagor  shall  be  -allowed  reasonable  compensation  for  services  as 
an  attorney  which  he  may  render  in  perfecting  the  title  to  the  property 
purchased,  the  value  of  the  services  rendered  as  attorney  under  the  con- 
tract may  be  proved  for  the  purpose  of  reducing  the  amount  due  on  the 
mortgage. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

At  the  trial  the  plaintiff  offered  in  evidence  the  mortgage, 
to  foreclose  which  the  action  had  been  brought,  and  the 
Court  admitted  it,  the  defendant  excepting.  The  mortgage 
contained  no  promise  to  pay,  being  in  the  usual  form.  The 
ground  of  defendant's  objection  to  the  mortgage  being  re- 
ceived in  eviden<!e,  was  that  it  contained  no  promise  to  pay, 
but  recited  that  it  was  security  for  the  payment  of  four 
thousand  dollars,  to  be  paid  on  or  before  the  1st  day  of 
August,  18Ci8.  No  evidence  of  indebtedness  but  the  mort- 
gage was  introduced. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

Clark  Churchilly  for  Appellant. 

The  mortgage,  unlike  that  considered  in  Whitney  v.  Buck- 
man^  13  Cal.  636,  contains  no  promise  to  pay  any  amount 
of  money;  nor  does  it  even  contain  a  recital  that  any  amount 
was  due  or  to  become  due.     Uealey  v.  HotaUng,  41  Cal.  28. 
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^^^^    Doxithitt  &  McGratOf  for  Kespondent. 

Eespondent  pleaded  payment;  he  did  not  plead  a  counter- 
claim. He  did  not  oflfer  to  prove  payment,  but  did  offer  to 
prove  the  rendition  of  professional  services  and  their  value. 
The  proof  offered  was  proof  of  a  counter-claim.  It  is  well 
settled  that  it  is  not  necessary  that  a  mortgage  should  con- 
tain a  promise  to  pay.  The  mortgage  on  its  face  shows  a 
consideration  of  four  thousand  dollars  paid  by  Whitmore 
to  Beynolds,  and  the  defeasance  is  conditioned  upon  the 
repayment  of  that  sum.  Want  of  consideration  is  not 
pleaded. 

By  the  Court  : 

The  mortgage,  for  the  foreclosure  of  which  this  action  is 
brought,  appears  upon  its  face  to  have  been  given  to  secure 
the  payment/ of  four  thousand  dollars,  with  interest,  at  a 
future  day.  The  complaint  averrpd  that  no  part  of  the  sum 
had  been  paid,  but  that  the  whole  sum,  with  interest,  was 
due  at  the  commencement  of  the  action.  The  defendant 
pleaded  the  general  issue — the  pleadings  not  being  verified. 

The  effect  of  the  plea  was  to  render  it  incumbent  npoii 
the  plaintiff  to  prove  the  sum  due  on  the  mortgage,  and  the 
production  of  the  mortgage  at  the  trial  was  competent  evi- 
dence for  him  upon  this  point.  The  plaintiff  having  rested, 
the  defendant,  without  objection,  read  in  e^dence  an  agree- 
ment made  between  himself  and  the  plaintiff,  by  which  it 
appeared  that  tl^e  two,  being  concerned  in  a  joint  adventure 
in  the  purchase  and  sale  of  certain  lands  upon  speculation, 
and  the  plaintiff  having  advanced  the  whole  sum  expended 
in  the  purchase,*  the  mortgage  was  in  fact  given  to  secure 
the  repayment  to  the  plaintiff  of  the  defendant's  half  of  the 
purchase-money,  and  that  in  the  settlement  of  the  accounts 
the  defendant  was  to  be  allowed  a  reasonable  compensation 
for  his  professional  services,  if  any  rendered  by  him,  as  an 
'*®*^  attorney  at  law,  about  perfecting  the  title  to  the  prop- 
erty purchased. 
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The  defendant,  in  order  to  reduce  the  amount  due  on  the 
mortgage,  offered  to  prove  that  he  had  rendered  services 
under  the  agreement  referred  to,  and  also  to  prove  their 
value,  but  the  evidence  was  excluded. 

The  effect  of  the  general  denial  pleaded  being  to  raise  an 
issue  as  to  the  balance  actually  due  upon  the  mortgage,  and 
the  agreement  in  evidence  having  expressly  provided  for  an 
allowance  to  the  defendant  for  his  professional  services,  we 
are  of  opinion  that  proof  of  the  rendition  and  value  of  the 
services  was  competent  for  the  purpose  of  reducing  the  sum 
for  which  the  decree  of  foreclosure  was  to  be  entered. 

Judgment  reversed  and  cause  remanded. 


[No.  3,716.] 

WM.  H.  HILDKETH  v.  MARTIN  SHELTON. 

"When  Equity  will  Enforce  a.  Conveyance  of  the  Title  and  Pos- 
session OF  Land. — If  A.,  being  in  the  possession  of  land,  contracts  in 
writing  with  B.  to  seU  and  convey  the  land  to  B.,  and  to  deliver  him 
possession  at  any  time  within  five  years,  upon  the  payment  of  the  price 
agreed  on,  and  C,  with  notice  of  this  contract,  obtains  from  A.  a  deed 
of  the  land  before  B.  has  paid  the  agreed  price,  B.  may  pay  the  agreed 
price  to  C,  and  equity  will  compel  C.  to  convey  the  land  to  B.,  and  to 
deliver  him  possession  of  the  same. 

Idem. — ^The  fact  that  such  land  is  public  land,  held  by  A.  under  the  Fossessoiy 
Act  of  this  State,  is  no  defense. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  County  of  Mendocino. 

Bill  in  equity  to  compel  Shelton  to  convey  to  the  plaintiff 
the  title  to  the  land  which  he  had  obtained  from  Gay,  with 
whom  the  plaintiff  made  the  contract.  The  tract  in  dispute 
was  public  land,  and  Gay  claimed  it  under  the  Act  of  April 
<'«»>  20th,  1852,  entitled  ''An  Act  prescribing  the  mode  of 
maintaining  and  defending  possessory  actions  on  the  public 
lands  of  this  State." 

The  other  facts  are  stated  in  the  opinion. 
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Geai-ge  Cadwalader,  for  Appellant. 

Taking  plaintiff  at  his  word,  that  he  did  not  make  any 
claim  to  the  land  until  hid  boafi^ht  of  Gay,  it  is  evident  that 
Gay's  title  was  based  exclasively  on  the  Possessory  Act  of 
eighteen  hundred  and  fifty-two. 

Now,  this  was  inalienable,  both  from  the  Act  itself,  and 
considerations  of  public  policy. 

Section  two  provides  that ' '  no  person  shall  be  entitled  to 
maintain  any  such  action  for  the  possession  of  or  iDJury  to 
any  claim  unless  he  or  she  occupy  the  same,  and  shall  have 
complied  with  the  provisions  of  the  third  and  fourth  sections 
of  this  Act." 

The  purely  personal  character  of  the  right  is  shown  with 
great  clearness  by  the  fifth  section,  where  an  absence  of 
over  sixty  days  by  the  claimant,  without  paying  the  County 
Treasurer  fifteen  dollars,  "  forever  forfeits  "  his  claim  to  the 
lands. 

Were  the  claim  assignable,  the  claimant,  under  the  Act, 
could  not  only  leave  the  laud  for  more  than  sixty  days  with- 
out paying  the  County  Treasurer  fifteen  dollars,  but  he 
could  be  forced  off  the  land  by  his  assignee  without  any 
forfeiture  occurring  under  the  Act. 

This  Court  has  iutimated  that  this  was  the  correct  view 
in  the  following  cases:  Wi^ht  v.  Whitesides,  15  Cal.  46; 
BroivuY.  Ray,  17  Cal.  352;  Wolfskai  v.  Mcdagowwh,  39  Cal. 
276. 

Bond  &  Kdion,  for  Bespondent. 

<»»*>      BytheCouBT: 

The  findings  are  that  in  May,  1872,  Gay,  being  in  posses- 
sion of  the  premises,  sold  and  agreed  to  convey  them  to  the 
plaintiff,  and  to  deliver  the  possession  upon  the  payment  of 
three  hundred  dollars,  at  any  time  within  five  years  there- 
after; that  subsequently  the  defendant  Sheltou,  with  notice 
of  this  agreement,  obtained  a  conveyance  of  the  premises 
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from  Gtij,  under  which  deed  he  entered  into  possession; 
that  thereafter  the  plaintiff  demanded  of  Shelton  a  convey- 
ance of  the  premises  and  tendered  him  the  sum  of  three 
hundred  dollars,  but  Shelton  refused  to  receive  the  money 
or  to  make  the  conveyance,  etc.  The  Court  below  rendered 
a  decree,  that  the  defendant  convey,  and  that  he  surrender 
the  possession  of  the  premises  to  the  plaintiff.  The  appeal 
is  taken  from  this  decree  and  from  the  order  denying  a  new 
trial  to  the  defendant. 

Upon  looking  into  the  record,  we  discover  no  ground 
whatever  upon  which  to  disturb  the  action  of  the  Court 
below. 

The  statement  contains  no  specification  of  error  of  law  or 
insujBSciency  of  evidence  which  would  justify  a  reversal  of 
the  decree. 

The  decree  and  order  denying  a  new  trial  are,  therefore, 
affirmed — the  remittitur  to  issue  forthwith. 


[No.  8.777.] 

FREDERICK  MASON  and  JOHN  BENSLET  v.  ALEX- 
ANDER AUSTIN,  Tax  Collectob  op  the  City  and 
County  of  San  Francisco. 

Assessment  on  Swamp  Lands. — Lands,  the  title  to  which  ia  vested  in  the 
State  under  the  Act  of  Congress  donating  the  swamp  lands  to  the  States, 
are  not  liable  to  the  assessment  in  the  City  and  County  of  San  Francisco, 
levied  under  the  order  of  the  Board  of  Supervisors  called  Order  Eight 
Hundred,  which  assessment  wa9  made  to  raise  a  fund  to  pay  the  posses- 
sors of  outside  lands  dedicated  to  public  use,  the  value  of  the  lands  so 
dedicated. 

Appeal  prom  Order  Grantino  New  Trial.— Questions  as  to  the  sufficiency 
of  the  pleadings  cannot  be  raised  on  an  appeal  from  an  order  granting  a 
new  triaL 

New  Trial. — If  the  Court  below  is  of  the  opinion  that  the  evidei^ce  pre- 
ponderates against  the  verdict,  it  is  its  duty  to  grant  a  new  triaL 

Appeal  from  tlie  District  Court  of  the  Fifteenth  Judicial 
District,  City  aud  County  of  San  Francisco. 
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The  "outside"  lands,  so  called,  in  the  City  and  County 
of  San  Francisco,  lie  between  the  corporate  limits  of  the 
City  of  San  Francisco,  as  defined  by  the  Ax5t  to  re-incorpo- 
rate said  city,  passed  April  15th,  1851,  and  the  Act  to  con- 
solidate the  government  of  the  City  and  County  of  San 
Francisco,  passed  April  19th,  1866,  and  the  Acts  amendatory 
thereof.  These  lands  were  confirmed  to  the  City  and  County 
by  Act  of  Congress,  passed  March  8th,  1866.  On  the  14th 
of  January,  1868,  the  Board  of  Supervisors  of  said  City  and 
County  passed  "Order  No.  800,"  dividing  these  outside 
lands  into  blocks  and  lots,  and  laying  out  streets,  and  also 
a  public  park.  These  lands  were  then  in  the  possession  of 
private  persons,  and  the  order  confirmed  to  the  possessors 
the  title,  but  required  that  an  assessment  should  be  levied 
on  the  land  not  taken  for  public  use,  to  pay  the  possessors 
of  the  land  taken  for  public  use  for  the  value  of  the  same. 
This  order  was  confirmed  by  two  Acts  of  the  Legislature 
«»«•>  passed  in  1867-8 :  See  Laws  1867-8,  pp.  379,  410.  The 
Collector  of  the  said  City  and  County  was  required  to  col- 
lect these  assessments. 

"  Order  No.  800  "  will  be  found  in  the  laws  of  1867-«,  p. 
379.  The  first  section  of  the  order  provided  that  "imme- 
diately after  the  passage  of  this  order,  the  Board  of  Super* 
visors  shall  proceed  to  devise  and  adopt  a  plan  for  the  sub- 
division into  blocks  and  lots  of  all  the  lands  not  reserved  to 
the  United  States,  situated  on  the  peninsula  of  San  Fran- 
cisco, and  within  the  present  corporate  limits  of  said  City 
and  County,  and  above  the  natural  ordinary  high-water 
mark  of  the  Bay  of  San  Francisco  and  the  Pacific  Ocean,  as 
the  same  existed  on  the  7  th  day  of  July,  1846,  and  without 
the  corporate  limits  of  the  City  of  San  Francisco,  as  defined 
in  the  Act  to  re-incorporate  the  said  city,  passed  by  the 
Legislature  of  California  on  the  15th  day  of  April,  1851,  so 
far  as  said  Board  may  deem  such  subdivision  necessary,  and 
to  select  and  set  apart  for  public  uses  such  lots  and  portions 
of  said  land  as  said  Board  may  deem  necessary,  subject  to 
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the  limitations  and   provisions  hereinafter  in  this  order 
contained." 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

IV.  (7.  BumeU,  for  Appellant- 
J.  M.  Seawell,  for  Respondents. 
By  the  Coubt: 

The  plaintiff  sued  to  recover  the  money  which  he  had 
paid  to  the  defendant,  under  protest,  for  assessments  levied 
upon  outside  lands,  under  Order  Number  Eight  Hundred, 
of  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  and  the  Act  of  the  Legislature  ratifying  such 
order,  and  having  recovered  a  verdict  for  only  a  small 
^^^^  portion  of  the  amount  sued  for,  he  moved  for  a  new 
trial,  and  the  motion  was  granted,  on  the  ground  ''  that  the 
verdict  is  against  law,  and  that  the  evidence  is  insufficient 
to  justify  the  verdict."  The  evidence  tended  to  show  that 
a  large  portion  of  the  lands  mentioned  in  the  complaint 
were  lands  the  title  to  which  did  not  pass  by  virtue  of  the 
Act  of  Congress  of  March  8,  1866,  but  did  vest  in  the  State 
under  the  provisions  of  the  Act  of  Congress  of  September 
28th,  1850,  commonly  called  the  Arkansas  Act,  and  from 
the  order  granting  a  new  trial  on  the  ground  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict,  it  will  be  pre- 
sumed that  the  Court  was  of  the  opinion  that  the  evidence 
preponderated  against  the  verdict  on  that  issue.  If  the  evi- 
dence thus  preponderated,  it  was  the  duty  of  the  Court  to 
set  aside  the  verdict.  If  the  lands  were  of  that  character, 
they  were  not  liable  to  the  assessment  levied  upon  them. 
The  question  presented  here  is  whether  the  Court  erred  in 
granting  the  new  trial  on  the  grounds  specified  in  the  bill 
of  exceptions,  but  questions  as  to  the  sufficiency  of  the  com- 
plaint, or  of  the  defenses  pleaded  by  the  defendant,  do  not 
arise  on  an  appeal  from  that  order. 

Order  affirmed. 
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[No.  3,844] 

T.  BEEMAN  v.  WILLIAM  E.  LOVETT. 

Promissory  Note  Wrrnour  Coksideration. — If  a  penon  delivers  to  his 
agent  a  promissory  note,  with  the  place  for  the  name  of  the  payee  left 
blank,  with  directions  to  fill  up  the  blank  with  the  name  of  a  bank,  and 
have  the  note  discounted  at  the  bank,  and  with  the  money  pay  another  note 
on  which  the  principal  is  Indebted,  and  if  the  agent  fills  the  blank  with  the 
name  of  the  person  holding  such  other  note,  and  delivers  him  the  same  in 
payment  of  the  other  note,  the  agent  violates  his  authority,  and  the  note  is 
without  consideration  and  is  void  in  the  hands  of  the  payee. 

Appeal  from  the  District  Coart  of  the  Twentieth  Judi- 
cial District,  Gonnty  of  Monterey. 


'^  In  June,  1867,  the  defendant  gave  his  promissory  note 
to  Julia  Cameron  for  six  hundred  dollars,  payable  one  year 
thereafter.  The  note  was  placed  in  the  hands  of  one  Mc- 
Carthy, as  an  agent  of  both  parties,  for  the  payment  of  the 
interest.  In  April,  1868,  the  defendant,  intending  to  leave 
the  State  and  desiring  to  provide  for  the  payment  of  the 
note,  made  a  second  note,  with  the  name  of  the  payee  left 
blank,  and  handed  it  to  McCarthy,  with  directions  to  dis- 
count it  when  the  first  should  become  due,  at  the  Bank  of 
California,  and  take  up  the  first  note.  The  defendant  then 
left  the  State.  Instead  of  presenting  the  note  at  the  bank, 
McCarthy  filled  up  the  blank,  by  inserting  the  name  of  Mrs. 
Cameron  as  payee,  and  then  delivered  both  notes  to  Mrs. 
Cameron.  The  second  note  was  assigned  to  the  plaintiff,  to 
enable  him  to  bring  this  action. 

Judgment  was  rendered  for  the  plaintiflF,  and  the  defend- 
ant appealed. 

WllUam  MatUiews,  for  Appellant. 
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Argument  for  Appellant. 

By  tlie  Couet: 

Mrs.  Caimeroii,  the  payee  of  the  note  sued  upon,  gave  no 
value  for  it;  her  assignee,  the  plaintiff  here,  holds  it  for  her, 
and  for  the  mere  purpose  of  instituting  this  action. 

The  Court  below  erred  upon  the  facts  found  in  holding 
that  McCarthy  had  authority  from  the  defendant  to  deliver 
the  note  to  the  assignor  of  the  plaintiff  in  satisfaction  of  the 
note  of  1867,.  or  for  any  other  purpose. 

Judgment  reversed  and  cause  remanded. 


(»•)  [No.  3,373.] 

NATHAN  F.  WOODS  v.  E.  W.  SAWTELLE. 

PiTRCHABB  OF  Statb  Lands — An  application  to  purchase  State  lands  must 
conform  to  the  statute,  or  it  is  invalid. 

Apfucatiom  to  Buy  Statb  Lands. — An  application  to  purchase  Stato  school 
land,  made  under  the  Act  of  18G8,  must,  if  there  is  an  adverse  occupa- 
tion of  the  land  under  a  settlement  made  more  than  six  months  after  tho 
passage  of  the  Act,  state  that  fact,  and  that  the  adverse  occupant  has 
been  in  such  occupation  more  than  sixty  days,  and  that  the  township  has 
been  sectionized  and  subject  to  pre-emption  three  months  or  over. 

Ideic — ^The  approval,  by  the  Surveyor-general,  of  an  application  to  purchas3 
State  lands,  does  not  raise  the  presumption  that  the  application  con- 
formed  to  the  statute. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Butte  County. 

The  Court  below  rendered  judgment  for  the  plaintiflF,  and 
the  defendant  appealed  from  the  judgment  and  from  an 
order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

J.  L.  Aalifordy  for  Appellant. 

The  Act  of  March  28th,  1868,  only  protected  the  plaintiff 
for  six  months  after  its  passage,  after  which  time  he  lost  all 
preference  of  right  to  buy  from  the  State. 
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JV,  O.  Dehhet*,  for  Kespondent. 

The  statute  provides  for  two  classes  of  cases: 

First — When  the  land  is  occupied  by  the  applicant,  or 
not  occupied  at  all. 

Second — When  the  land  is  adversely  occupied,  but  the 
occupant,  having  the  right  to  purchase,  has  neglected  or  re- 
fused to  do  so  for  more  than  sixty  days. 

In  the  first  class  the  party  desiring  to  purchase  must,  and 
can  truly,  state  in  his  affidavit  ''that  there  is  no  occupation 
of  said  lands  adverse  to  that  he  now  holds." 
<*^^  In  the  second  class,  he  must  state  that  the  township 
lias  been  sectionized  and  subject  to  pre-emption  three  mouths 
or  over;  must  give  the  name  of  the  occupant,  and  must 
state  that  the  occupant  has  been  in  such  occupation  for 
more  than  sixty  days. 

The  defendant,  in  making  his  affidavit,  placed  himself  in 
the  first  class,  and  stated  falsely  that  there  was  no  occupa- 
tion of  the  land  adverse  to  that  he  then  held,  while,  as  he 
then  knew,  the  plaintiff  had  the  whole  of  it  inclosed,  and 
had  been,  for  more  than  two  years,  in  the  actual,  adverse, 
and  exclusive  occupation  of  it. 

It  is  true,  the  plaintiff  had  slept  upon  his  rights  so  long 
that  he  had  losj;  the  preference  given  him  by  the  fifty-third 
section;  but  he  had  the  right  to  apply  for  the  land  at  any 
time,  until  somebody  else  should  acquire  a  right  to  pur- 
chase it,  by  making  the  application  required  by  the  ac*:  for 
the  second  class. 

By  the  Court,  Rhodes,  J. : 

This  is  an  action  to  determine  a  contest  in  respect  t 
right  to  purchase  from  the  State  certain  portions  of  ,• 
teenth  section  of  public  land.  The  cause  was  subn 
upon  the  pleadings,  and  a  stipulation  by  which  the  pi 
agreed  to  certain  facts.  The  plat  of  the  survey  of  the  \ 
ship  was  returned  to  the  Kegister  of  the  proper  Land-c 
in  1862.     For  more   than  one  year  prior  to  March 
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1868,  the  plaintiff  was,  and  from  that  time  has  been,  in  the 
possession  of  the  lands.  On  the  19th  day  of  December, 
1870,  the  defendant  made  an  application  to  purchase  the 
lands,  and  on  the  27th  day  of  February,  1871,  the  Surveyor- 
general  approved  the  application,  and  subsequently  a  cer- 
tificate of  purchase  was  issued  to  him.  In  February,  1871, 
the  plaintiff  made  an  application  to  purchase  the  lands,  but 
the  Surveyor-general  refused  to  approve  the  application. 
^^*^  Both  applications  were  made  under  the  Act  of  March 
28th,  1868:  Statutes  1867-8,  p.  507. 

That  Act  (Sees.  52  and  53)  secures  to  the  occupant  of  a 
portion  of  a  sixteenth  or  thirty-sixth  section,  the  prior  right 
to  purchase  the  same,  for  the  period  of  six  months  after  the 
passage  of  the  Act,  or  for  the  period  of  sixty  days  after  his 
settlement  on  the  land,  when  such  settlement  was  made 
after  the  expiration  of  sixth  months  after  the  passage  of  the 
Act.  If  such  occupant  does  not  make  an  application  to  pur- 
chase within  the  periods  above  mentioned,  any  other  person 
may  make  an  application  to  purchase  the  lands;  and  if  made 
iu  due  form,  and  prior  to  any  other  application,  he  gains  a 
preference  over  the  occupant. 

The  facts  which  such  application  (the  affidavit)  must  con- 
tain, are  recited  in  section  fifty-two.  It  is  provided,  among 
other  things,  that  if  there  is  no  occupation  adverse  to  that 
of  the  applicant,  he  must  so  state;  and  if  there  is  an  adverse 
occupation,  he  must  state  that  fact,  and  "that  the  township 
has  been  sectionized  and  subject  to  pre-emption  three  months 
or  over,  and  that  said  adverse  occupant  (giving  his  or  her 
name)  has  been  in  such  occupation  more  than  sixty  days." 

The  rule  is  well  established,  that  an  application  to  pur- 
chase lands  of  the  State  must  conform  to  the  statute,  or  it 
will  be  regarded  as  invalid;  that  the  applicant  is  not  entitled 
to  purchase  the  lauds  unless  the  applications  state  the  requi- 
site facts:  HUdebrand  v.  Stewart,  41  Cal.  387.  Neither 
the  pleadings  nor  the  stipulation  states  that  the  defendant's 
application  set  forth  the  fact  that  the  plaintiff  had  been  in 
the  adverse  occupation  of  the  lands  more  than  sixty  days 
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before  the  application  was  made,  though  the  township  had 
been  sectionized  many  years  before  that  time,  and  the 
plaintiff  had  been  in  the  adverse  occupation  of  the  lands 
more  than  a  year. 

It  is  contended,  however,  that  because  the  Surveyor-gen- 
eral approved  the  application  it  will  be  presumed  that  it 
<•••>  conformed  to  the  statute;  but  we  are  of  the  opinion 
that  the  defendant  cannot  rely  on  that  presumption  in  this 
action.  The  action  is  brought  to  determine  which  of  the 
parties  has  the  better  right  to  make  the  purchase,  and  it  be- 
comes necessary  for  each  party  to  state  directly  all  the  facts 
upon  which  he  relies  to  show  that  his  is  the  better  right. 
In  our  opinion,  the  defendant's  application  to  purchase, 
should  have  stated  that  the  plaintiff  was  in  the  adverse  oc- 
cupation of  the  lands  more  than  sixty  days  before  his  (the 
defendant's)  application  was  made,  and  that  for  the  want  of 
such  statement,  it  is  not  in  the  form  prescribed  by  law. 

Judgment  and  order  affirmed. 

Mr.  Justice  Belcher,  being  disqualified,  did  not  sit  in 
the  case. 


[No.  3.859.] 

HEXKY  VOOBMAN  and  LOUIS'  SCHULTZ  v.  CHRXS- 
TIAN  H.  VOIGHT  and  GLAUS  SPEECKELS. 

Objection  to  Testimony. — If  an  action  is  bronght  on  a  contract  the  per- 
formance of  which  waa  guaranteed,  and  the  contracting  party  and  guaran- 
tor are  joint  defendants,  and  testimony  is  offered  which  is  relevant  as  to 
the  contractor,  but  not  admissible  as  against  the  guarantor,  a  general  ob- 
jection to  the  testimony  is  insufBcient^  but  the  objection  must  point  out 
why  the  testimony  ought  not  to  be  received. 

Evidence  in  Action  on  Contract.— In  an  action  on  a  contract  to  do- 
liver  spirits  in  good  packages,  where  the  only  issue  made  is,  whether  the 
packages  wore  good,  the  plaintiff,  being  the  party  to  deliver  the  spirits* 
may  prove  that  the  defendant  assigned  other  reasons  than  the  defect  iu 
the  packages  for  not  paying  for  the  spirits,  and  that  he  did  not  offer  to 
return  the  packages. 
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Ck>MPiJAKCB  WITH  CONTRACT. — In  ftction  upon  a  contract' to  deliver  spirits  in 
good  packages,  where  the  only  issue  is,  whether  the  packages  were  good, 
an  instruction  to  the  jury  that  if  the  plaintiff  had  substantially  complied 
with  the  contract  he  was  entitled  to  a  verdict,  but  that  if  the  packages 
containing  the  spirits  were  not  good,  it  was  not  such  a  substantial  compli- 
ance with  the  contract  as  to  entitle  the  plaintiff  to  recover,  isnot  erroneous. 

(ttoo)     Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  action  was  upon  a  contract.  In  February,  1872,  the 
plaintiffs,  Voorman  and  Schultz,  under  the  firm  name  of 
Pacific  Refinery  Company,  agreed  to  sell  and  deliver  to  the 
defendant  Voight  forty  thousand  gallons  of  rectified  or  re- 
fined pure  spirits,  of  the  grade  and  kind  .known  as  the  Pa- 
cific Refinery -Company's  Number  One,  to  be  made  ninety  " 
per  centum  over  proof  standard,  to  be  delivered  in  good 
I)ackages,  consisting  of  barrels,  pipes,  three-quarter  pipes, 
and  puncheons.  The  defendant  Spreckels  guaranteed  the 
performance  of  the  contract  by  Voight,  and  is  sued  as  a 
guarantor.  The  plaintiffs  allege  that  the  contract  was  per- 
formed on  their  part,  but  the  defendants  deny  that  the 
packages  containing  the  whiskey  were  good,  and  aver  that 
they  sustained  a  large  loss  by  reason  of  a  failure  on  the  part 
of  the  plaintiffs  to  deliver  the  spirits  in  proper  packages. 
The  amount  to  be  paid  for  the  liquor  was  twenty-four  thou- 
sand dollars,  but  Voight  refused  to  pay  that  amount,  and 
only  paid  twenty-two  thousand  dollars.  At  the  trial  Schultz 
was  asked  whether  Voight  assigned  any  reason  for  paying 
only  twenty-two  thousand  dollars,  and  if  so  what  reason  he 
did  assign.  The  witness  answered  that  Voight  said  it  was 
because  he  had  paid  too  much  for  the  spirits  and  had  been 
swindled  by  his  broker.  When  Voorman  was  examined  he 
was  asked  whether  there  was  "  at  any  time  after  the  contract 
was  made  and  the  spirits  delivered,  any  offer  on  the  part  of 
the  defendants,  or  either  of  them,  to  return  the  spirits,  or 
any  part  of  it."  He  replied  there  was  not.  The  defendants 
objected  to  the  questions,  that  they  were  irrelevant,  incom- 
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petent,  and  immaterial.  The  Court  overruled  the  objections 
and  admitted  the  testimony.  The  plaintiffs  obtained  a  ver- 
dict and  judgment;  the  defendants  moved  for  a  new  trial, 
(894)  '^y^iiicli  was  refused,  and  they  appealed  from  the  judg- 
ment and  from  the  order  denying  a  new  trial. 

W.  JP.  Cope  and  SJufi-p  &  Lloydy  for  Appellants. 

The  plaintiffs  allege  that  the  contract  was  performed  on 
their  part,  but  the  defendants  deny  the  performance  in  re- 
spect to  the  packages.  They  aver  that  the  packages  were 
not  good,  and  that  a  large  loss  was  sustained  by  reason  of 
the  failure  of  the  plaintiffs  to  deliver  the  spirits  in  proper 
packages.  The  theory  adopted  at  the  trial  was,  that  the 
plaintiffs  must  recover  according  to  the  contract  or  not  at 
all,  and  that  in  alleging  performance,  they  had  assumed  the 
burden  of  proving  it,  and  could  not  avail  themselves  of  a 
waiver  of  performance  or  an  excuse  for  non-performance. 
In  other  words,  that  the  only  question  was  whether  the 
packages  were  good  in  the  sense  of  the  contract,  and  that 
unless  they  were  the  plaintiffs  could  not  recover,  the  action 
being  upon  the  contract  and  not  on  a  quantum  meruit. 

We  submit  that  the  questions  put  to  the  witnesses  were 
improper,  and  that  the  Court  erred  in  allowing  them. 

In  the  production  of  evidence,  it  is  an  established  rule 
that  the  evidence  offered  must  correspond  with  the  allega- 
tions, and  be  confined  to  the  point  in  issue.  **This  rule," 
says  Greenleaf,  excludes  all  evidence  of  collateral  facts,  or 
those  which  are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in 
dispute,  and  the  reason  is  that  such  evidence  tends  to  draw 
away  the  minds  of  the  jurors  from  the  point  in  issue,  and  to 
excite  prejudice  and  mislead  them:"  1  Greenl.  on  Ev.  sees. 
51,  52,  448;  1  Phill.  on  Ev.  460,  461;  1  Cowen  &  Hill's 
Notes,  615,  note  308,  and  cases  cited;  The  Townsend  Manu- 
facturing Company  v.  Foster^  51  Barb.  346;  Dennis  v.  Belt, 
30  Cal.  247. 

^  The  questions  alluded  to  were  clearly  in  violation  of  this 
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rule.  The  only  issue  was  as  to  the  character  of  the  packages, 
^^"^^  and  the  questions  were  not  susceptible  of  an  answer 
which  couhl  properly  be  considered  in  determining  that 
issue.  They  referred  to  collateral  matters,  from  which  no 
rational  inference  could  be  drawn  as  to  whether  the  pack- 
ages were  good  or  bad. 

In  its  charge  to  the  jury,  the  Court  used  the  following 
language : 

"If  you  find  that  the  plaintiffs  have  substantially  com- 
plied with  the  contract,  they  are  entitled  to  a  verdict  at  your 
hands." 

This  is  not  only  erroneous,  but  tended  to  confuse  and 
mislead  the  juiy.  The  kind  of  performance  required  was  a 
matter  to  be  determined  by  the  Court.  It  was  a  question 
of  law  depending  on  the  construction  of  the  contract,  and 
the  effect  of  the  charge  was  to  refer  it  to  the  jury.  The 
Court  did  not  inform  the  jury  what  was  meant  by  a  substan- 
tial compliance,  but  submitted  the  question  to  them  without 
any  rule  for  their  guidance.  In  addition  to  this,  the  Court 
erred  in  its  view  of  the  law;  a  mere  substantial  compliance 
was  not  sufficient. 

These  objections  to  the  charge  are  fully  supported  by 
the  authorities:  Taylor  y.  Beck,  13  111.  376;  2  Kent's  Com. 
11  ed.  382;  OaHaj  v.  Morton,  11  N.  Y.  25;  Browm  v.  Weber, 
38  N.  Y.  187;  liioers  v.  Bapiiste,  25  Ala.,  N.  S.,  382;  Mc- 
Carran  v.  McNiiUy,  7  Gray,  139;  Crane  v.  Roberta,  5  Greenl. 
362;  Ki'tchnm  v.  Wells,  19  Wis.  25;  Gilman  v.  Hall,  11  Vt. 
610;  Beatson  v.  Schank,  3  East,  233;  Bylands  v.  KreUman, 
19  C.  B.  319;  Chanter  v.  Hopkins,  4  M.  &  W.  398. 

Geoi-ge  dc  Loughborough  and  McAllister  &  Bergin,  for 
Respondents. 

The  objections  made  to  the  questions  were  that  they  were 
irrelevant,  incompetent,  and  immaterial.  No  special  objec- 
tion was  made  on  behalf  of  Spreckels,  but  the  objection 
was  interposed  generally  on  behalf  of  the  defendants.  They 
(306)  ^vere  relevant  and  proper  questions,  calculated  to  elicit 
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evidence  of  the  most  cogent  character,  bearing  directly  upon 
the  point  in  issue.  The  issue  was  performance  of  the  con- 
tract. Twenty-two  thousand  dollars  were  paid  as  upon  the 
contract  performed  up  to  that  time.  Payment  of  money 
upon  claim  of  a  performance  of  a  contract  is  assuredly  evi- 
dence of  the  strongest  character  to  establish  that  the  con- 
tract was  performed;  and  if  a  reason  be  assigned  at  the  time 
for  not  paying  the  entire  amount  due,  which  does  not  involve 
any  complaint  of  non-performance  of  the  contract,  it  is  no 
less  persuasive  to  show  that  no  such  ground  of  complaint 
existed,  that  the  contract  was  performed.  To  render  the 
evidence  admissible,  it  is  not  necessary  that  in  and  of  itself 
it  establishes  the  fact  in  controversy.  Were  such  the  rule, 
the  means  of  proof  of  controverted  matters  of  fact  woiJd 
indeed  be  limited  and  meager.  All  the  law  requires  is  that 
the  evidence  tend  to  prove  the  issue.  If  the  offered  evi- 
dence tend  to  prove  the  issue,  then  it  is  relevant  and  admis- 
sible— its  weight  or  effect  is  for  the  jury:  Code  Civil  Pro- 
cedure, Sees.  1832,  1960,  1961,  1963,  subd.  27;  People  v. 
Scroggius,  37  Cal.  685-702. 

"Presumptions  from  a  man's  conduct  operate  in  the  nat- 
ure of  admissions,  for  as  against  himself,  it  is  to  be  pre- 
sumed that  a  man's  actions  and  representations  correspond 
with  the  truth:"  Wood  v.  Habbdly  6  Seld.  484;  1  Phil.  Ev. 
C.  &  H.  and  Edward's  Notes,  5  Am.  ed.  353,  433;  1  Greenl. 
Bedf.  ed.  sec.  196. 

If  there  were  any  failure  to  perform,  it  was  the  duty  alike 
in  law  and  in  morals  for  the  appellants  to  promptly  say  so. 
If  they  were  silent  upon  the  subject,  the  presumption  is 
that  they  were  so  because  they  had  no  ground  to  complain. 
Having  failed  to  speak  when  they  should  have  spoken,  they 
will  not  now  be  heard  to  complain.  The  inference  is  irre- 
sistible that  the  reasons  assigned  for  not  paying  all  the 
money  due  were  the  true  reasons,  and  no  others  were  stated, 
<»»^>  because  none  existed:  Reedy.  RandaU,  29  N.  T,  363; 
Gregg  v.  Van  PIiul,  1  Wall.  TJ.  8.  281;  Carman  v.  Puliz,  21 
N.  Y.  551;  Smith  v.  HUl,  22  Barb.  656. 
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Yoight 's  refusal  to  pay  on  the  ground  that  the  packages 
were  bad,  would  undoubtedly  not  prove  that  they  were 
such,  nor  would  his  assertion  that  they  were  bad,  be  com- 
petent evidence  upon  the  subject.  But  in  the  one  case  tlie 
admissions  would  be' against  his  interest,  aud  in  the  other 
would  be  in  his  favor.  Counsel  assuredly  do  not  forget  the 
settled  rule,  that  while  a  man  cannot  make  evidence  in  his 
favor  by  his  admissions,  he  can  make  evidence  against  him- 
self. Nor  is  there  anything  in  the  fact  that  Spreckels  is 
guarantor,  to  prevent  application  of  the  established  rules 
of  evidence  in  this  case.  By  his  guaranty,  Spreckels  ac- 
credited Voight  as  his  representative  to  act  in  the  premises, 
and  he  is  bound  by  his  acts  and  declarations  on  the  sub* 
ject:  Benjamin  v.  BiUard,  23  How.  U.  S.  154. 

Bythe.CouBT: 

We  are  of  opinion  that  the  ^exceptions  taken  to  the  evi- 
dence of  Schultz  and  Voorman  cannot  be  maintained.  The 
objections  were  general  against  their  admissibility  for  any 
purpose  whatever.  It  is  clear  enough  that  had  Voight  been 
the  sole  defendant  in  the  action,  the  evidence  objected  to 
would  have  been  admissible  as  against  him.  If,  as  to  his 
co-defendant  Spreckels,  a  different  rule  would  obtain,  by 
reason  of  the  latter  being  a  guarantor  only  (a  question  not 
necessary  to  consider),  the  objection  should  have  been 
limited  accordingly,  or  an  instruction  asked  upon  the  point. 
Nor  do  we  think,  on  looking  into  the  instructions,  that  there 
was  error  in  instructing  the  jury  that,  if  the  plaintiffs  had 
substantially  complied  with  the  contract,  they  would  be  en- 
titled to  a  verdict,  or  that  the  jury  were  misled  by  that  ex- 
pression occurring  in  the  instructions  given.  The  case  at 
^^'^^  the  trial  was  reduced  to  a  single  issue  as  to  whether 
the  packages  in  which  the  spirits  were  contained  were 
"good  packages,"  as  required  by  the  contract  sued  upon. 
The  jury  were  told  in  substance  that  the  delivery  of  pack- 
ages not  sufficient  to  hold  the  spirits  or  which  would  dis- 
color it  so  as  to  render  it  unmarketable,  would  not  amount 

387 


Digitized  by  VjOOQ IC 


399  Kirk  v.  Rhoads.  [Sup.  Ct 

Points  decided. 

to  a  substantial  compliance  with  the  contract  upon  the  part 
of  the  plaintiffs;  to  instruct  them  in  this  connection,  that  a 
substantial  compliance  with  the  contract  would  entitle  the 
plaintiffs  to  recover,  was  only  to  say  that  if  the  packages 
delivered  were  sufficient  in  these  respiects,  they  should  find 
for  the  plaintiff,  and  we  think  that  as  thus  understood,  tke 
case  was  correctly  put  to  the  jury  upon  the  single  issue  in- 
volved at  the  trial. 
Judgment  and  order  affirmed. 


[No.  3,815,] 

H.  C.  KIEK  V.  A.  J.  RHOADS. 

Election  I^aw  is  Sacramento.— The  general  election  laws  of  this  State, 
with  their  successive  modifications  and  changes,  &pply>  so  ^^^  <^  practi- 
cable, and  so  far  as  they  are  not  inconsistent  with  the  Act  incorporating 
Sacramento,  to  the  municipal  elections  in  said  city. 

Jurisdiction  of  County  Court  of  Sacramento  County. — The  County 
Court  of  the  County  of  Sacramento  has  jurisdiction  to  hear  and  deter- 
mine a  contest  concerning  the  right  to  hold  a  municipal  office  in  the  City 
of  Sacramento. 

Adoption  of  Other  Statutes  into  an  Act. — The  Legislature  may,  in  an 
election  law  for  a  city,  adopt  and  make  a  part  of  the  same  the  general 
law  of  the  State  regulating  elections,  not  only  as  it  exists  at  the  time, 
but  as  it  may  exist  after  changes  or  modifications  of  the  same. 

General  Election  Laws  c^f  this  State. — Section  one  thousand  one  hun- 
dred and  eleven  and  the  following  section  of  the  Code  of  Civil  Procedure 
providing  for  the  contest  of  elections,  are  a  part  of  the  general  system 
for  the  regulation  of  elections  in  this  State. 

Affidavit  to  Grounds  of  Contest  of  Election. — The  affidavit  to  the 
written  statement  of  the  grounds  of  the  contest  of  an  election  may  be  in 
the  form  of  an  ordinary  verification  to  a  pleading. 

Kejectino  Ballots  Cast  by  an  Elector. — A  baUot  cast  by  an  elector  at 
an  election  should  not  be  rejected  simply  because  it  differs  from  the 

(Osof  regulations  prescribed  in  the  Code  in  matters  over  which  the  elector  has 
no  control,  such  as  the  size  of  the  ballot,  the  kind  of  paper  on  which  it 
is  printed,  or  the  character  of  type  or  leading  used  in  printing. 

Appeal  from  the  County  Court,  Sacramento  County. 


Digitized  by  VjOOQ IC 


Oct.  1873.]  KiBK  V.  Ehoads.  400 

Argnment  for  Bespondent. 

Judgment  was  rendered  for  the  contestant  Kirk,  and  the 
defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Creed  Raymond^  for  Appellant. 

The  Court  had  no  jurisdiction  of  the  subject-matter  of 
the  proceedings:  Code  of  Civil  Procedure,  sec.  1111.  The 
Court  had  no  authority  to  call  a  special  term:  Code  of  Civil 
Procedure,  sees.  440,  1115.  The  Court  erred  in  refusing 
to  dismiss,  and  in  overruling  appellant's  objection  to  hearing 
the  cause:  Code  of  Civil  Procedure,  sees.  446  1116,.  The 
Court  erred  in  admitting  in  evidence  the  ballots,  and  in  re- 
fusing to  strike  out  the  same  on  motion  of  appellant:  Politi- 
cal Code,  sees.  1259, 1260,  1261,  1264,  1265,  1266. 

John  (7.  Burch  and  Malt.  F.  Johnson^  for  Bespondent. 

The  Court  had  jurisdiction  to  try  the  contest,  under  the 
provisions  of  Title  II,  Part  III,  Codq  of  Civil  Procedure. 
Sees.  1111  to  1127,  inclusive,  are  identical  with  the  statutes 
of  1850,  p.  106,  which  were  in  force  when  the  Codes  were 
adopted.  The  title  of  the  Act  of  1850  is,  *' An  Act  to  regu- 
late elections,"  and  the  provision^  of  Title  II,  Part  III,  of 
the  Code  of  Civil  Procedure,  as  Article  VI  of  said  Act  of 
1850,  p.  106,  had  as  a  caption  in  its  original  publication,  the 
following:  ''Of  contesting  elections  other  than  for  members 
of  the  Legislature,  Governor,  and  Lieutenant-Governor," 
evidently  intending  thereby  to  provide  for  all  election  con- 
tests other  than  such  as  were  not  by  the  Act  specially  pro- 
tided  for  elsewhere  in  its  provisions.  Such,  too,  was  the 
(400)  evident  intention  of  the  Code  of  Civil  Procedure.  It 
will  be  observed  by  examining  the  election  law  of  the  Po- 
litical Code,  that  the  old  remedy  by  a  recount  of- the  ballots 
is  superseded,  and  the  intention  expressed  of  giving;  the 
Courts  the  power  to  try  all  contested  elections,  and  preserv- 
ing the  ballots  as  evidence  for  that  pui*pose:  See  sec.  1266, 
Political  Code,  annotated  cd.,  and  note. 

It  is  true  that  the  language  gives  only  express  power  as  to 
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coanty,  township,  and  district  officers,  but  the  proceeding 
previonslj  existing  by  way  of  reconut  being  superseded,  and 
no  other  pointed  oat  or  provided,  this  Court  necessarily  has 
jurisdiction,  otherwise  there  is  a  wrong  without  a  remedy. 
This  Act  originally  intended  to  provide  for  all  contests  other 
than  tJiose  excepted  therein;  and,  taken  in  connection  with 
the  other  Codes,  this  was  to  supply  the  place  of  the  recount 
formerly  existing.  Besides,  the  City  of  Sacramento  is  a 
political  subdivision  of  the  State,  and  is  a  district  within 
the  meaning  of  Title  II,  Part  III,  Code  Civil  Procedure, 
sec.  1116,  sabd.  1:  See  Saunders  v.  Haynes,  13  Cal.  145, 
for  construction  of  this  Act;  for  the  rule  of  the  Code  for 
continuing  statutes,  see  sec.  5,  Political  Code;  and  for  con- 
struction of  statutes,  see  sec.  4,  Id. 

The  provisions  of  Titie  II,  Part  HI,  of  the  Code  of  Civil 
Procedure,  comprised  a  portion  of  the  election  law  existing 
at  the  date  of  the  passage  of  the  Act  chartering  Sacramento 
City  (April  25,  1863)9  and  these  provisions  were  virtually 
incorporated  into  that  Act  by  section  thirty-one  thereof,  and 
so  is  also  all  other  provisions  of  the  existing  election  law  of 
the  State;  and  it  makes  no  kind  of  difference  into  how 
many  parts  the  law  so  incorporated  may,  by  subsequent  legis- 
lation, be  divided,  nor  into  how  many  different  books  it  may 
have  some  of  its  provisions  placed.  If  they  exist,  they  are 
in  the  Codes  but  a  continuation  of  the  pre-existing  statute . 
See  Political  Code,  sec.  5.  On  this  point,  however,  the 
decision  of  the  court  below  is  fully  sustained  by  the  case 
<*^*>  there  cited:  Sjnivg  Valley  Water  Works  y.  San  Fran-- 
CISCO,  22  Cal.  384. 

The  Court  below  properly  refused  to  throw  out  the  twenty- 
two  votes  claimed  to  be  cast  in  diavefirard  of  section  eleven 
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By  the  Court,  Niles,  J. : 

At  a  manicipal  election  in  the  City  of  Sacramento,  the 
appellant  Ehoads  was  declared  by  the  canvassing  officers 
to  have  been  duly  elected  a  member  of  the  Board  of  Fire 
Commissioners.  Kirk,  who  received  the  next  highest  num- 
ber of  votes  for  the  same  office,  instituted  proceedings  in 
the  County  Court  to  contest  the  right  of  this  appellant  to 
the  office,  charging  malconduct  upon  the  part  of  the  Board 
of  Judges  of  Election  in  counting  votes  for  Ehoads  which 
should  not  have  been  so  counted,  and  in  omitting  to  count 
other  votes  for  the  contestant  which  should  have  been 
counted  for  him. 

Bhoads  moved  to  dismiss  the  proceedings,  upon  the 
ground  that  the  County  Court  had  no  jurisdiction  in  such 
cases. 

The  provisions  of  Title  II,  Part  III,  of  the  Code  of  Civil 
Procedure,  which  treats  of  the  contest  of  eleclions,  are  the 
same  in  all  material  respects  as  those  of  Article  YI  of  the 
Act  of  March  23d,  1850,  entitled  an  "Act  to  regulate  elec- 
tions." By  section  eleven  hundred  and  eleven  of  the  Code 
(corresponding  with  section  fifty-one  of  the  Act  of  1850),  it 
is  provided  that  **  any  elector  of  the  county  may  contest  the 
right  of  any  person  declared  elected  to  an  office  to  be  exer- 
cised in  and  for  such  county;  and,  also,  any  elector  of  a 
township  may  contest  the  right  of  any  person  declared 
(4o«)  elected  to  any  office  in  and  for  such  township,  for  any 
of  the  following  causes,"  etc. 

It  is  contended  by  the  appellant  that  since  these  provis- 
ions do  not  include  city  officers,  the  legality  of  an  election 
to  such  office  cannot  be  investigated  by  the  County  Court 
under  the  Act.  On  the  other  hand  it  is  claimed  by  the  con- 
testiint  that  however  the  contest  of  municipal  electicuis  in 
other  cities  may  be  affected  by  the  terms  of  either  statute, 
the  elections  in  the  City  of  Sacramento  are  within  the  pur- 
view of  one  or  the  other,  by  virtue  of  the  thirty-first  section 
of  the  "Act  to  incorporate  the  City  of  Sacramento,"  passed 
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April  25tb,  1863,  which  provides  that  **all  the  provisions 
of  law  in  force  regulating  elections,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the  provisions  of  this 
Act,  shall  apply  to  the  election  of  city  officers  by  the  voters 
of  this  city ;"  Stats.  1863,  p.  428. 

As  we  construe  this  section,  it  was  intended  to  apply  to 
each  municipal  election  of  the  City  of  Sacramento,  so  far  as 
practicable,  the  provisions  of  the  general  election  laws  of 
the  State,  as  existing  at  the  time  the  election  is  held,  and 
not  merely  those  existing  at  the  time  the  incorporating  Act 
was  passed.  This  is  not  inconsistent  with  the  doctrine  of 
Spring  Valley  Water  Works  v.  San  Francisco,  22  Cal.  438. 

The  Act  of  1858,  *'for  the  incorporation  of  wat^r  com- 
panies," provided  that  the  mode  of  proceeding  by  such 
companies  to  appropriate  lands  "shall  be  the  same  as  pre- 
scribed "  in  certain  sections  of  the  Act  of  eighteen  hundred 
fifty-three  for  incorporating  railroad  companies.  It  was 
held  that  this  was  a  substantial  incorporation  of  those  sec- 
tions into  the  Act  of  eighteen  hundred  and  fifty-eight,  and 
that  notwithstanding  any  change  or  repeal  of  the  Bailroad 
Act,  they  remained  in  force  so  far  as  the  law  relating  to 
water  companies  was  concerned.  But  there  is  an  obvious 
distinction  between  the  adoption  into  one  Act  of  a  provis- 
ion as  prescribed  in  another  specified  Act,  and  the  adoption 
(403)  j^  ^  special  Act  of  a  general  system  in  force  by  virtue 
of  general  laws.  We  think  it  is  in  accordance  with  the  evi- 
dent intent  of  the  Legislature,  to  hold  that  the  general  elec- 
tion law  of  the  State  should  apply,  so  far  as  applicable,  and 
with  its  successive  modifications  and  changes,  to  the  mu- 
nicipal elections  of  Sacramento.  Section  one  thousand  one 
hundred  and  eleven  and  the  following  sections  of  the  Code 
of  Civil  Procedure  providing  for  the  contest  of  elections, 
are  a  part  of  the  general  system  for  the  regulation  of  elec- 
tions, although  separated  from  other  cognate  provisions  by 
the  arrangement  of  the  Code.  It  follows  from  these  views 
that  the  County  Court  had  jurisdiction  of  the  proceedings. 

2.  It  was  objected  at  the  trial,  that  the  order  for  the  spe- 
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cial  term  to  lioar  and  determiue  the  contest  was  void, 
**  because  no  statement  verified  by  the  affidavit  of  the  con- 
testing party  tbat  the  matters  aud  things  therein  contaiued 
are  true,  had  been  filed  with  the  Connty  Clerk  at  or  prior 
to  the  making  of  said  order."  Section  one  thousand  one 
Itandred  and  fifteen  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  written  statement  of  the  grounds  of  contest 
"must  bo  verified  by  th«  affidavit  of  the  contesting  party 
that  the  matters  and  things  therein  contained  are  true.'* . 
The  affidavit  in  this  case  was  in  the  ordinary  form  of  a  veri- 
fication of  a  pleading,  and  averred  that  the  statement  was 
true,  except  as  to  matters  therein  set  forth  on  information 
and  belief,  and  as  to  those  matters  affiant  believed  it  to  be 
true.  This  was  a  substantial  compliance  with  the  statute. 
To  hold  that  the  contestant  must  make  oath  to  the  absolute 
verity  of  every  averment  of  the  statement,  would  preven 
tho  contest  of  an  election  in  almost  any  conceivable  case, 
and  would  work  a  practical  abrogation  of  a  beneficial  law. 
From  tho  very  nature  of  the  case,  many  and  frequently  most 
of  the  essential  facts  must  come  to  the  knowledge  of  the 
contestant  through  the  statements  of  others;  for  ho  cannot 
be  present  at  tho  various  polling  places  to  observe  tho  con- 
(4M)  {[yiQ^  of  the  officers  of  election.  We  think  tho  object 
of  tho  provision  was  merely  to  require  a  verification  of  the 
statement,  bat  not  to  prescribe  its  form  or  terms.  Tho  ob- 
ject of  tho  law  is  gained  when  the  affidavit  is  in  the  ordinary 
form  of  a  verification  of  a  pleading. 

3.  Upon  the  main  point  presented  by  the  record,  we  can- 
not express  our  own  opinion  better  than  by  adopting  the 
language  of  the  learned  Judge  of  the  Court  below,  both  in 
his  statement  of  facts  and  conclusions  of  law: 

"During  the  progress  of  counting  the  ballots  in  this  Court, 
objections  were  made  to  counting  a  number  of  ballots,  be- 
cause they  did  not  comply  with  the  requirements  of  the  Code. 
Section  eleven  hundred  and  ninety-one  of  the  Political  Code 
provides,  that  no  ticket  shall  be  used  at  any  election,  or 
circulated  on  the  day  of  election,  unless : 
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"First — It  is  written  or  printed  on  paper  furnislied  by 
the  Secretary  of  State,  or  upon  paper  in  every  respect  like 
such  paper. 

"Second — ^It  is  four  inches  in  width  and  twelve  inches  in 
length,  or  within  one  eighth  of  an  inch  of  such  sizp. 

"Third — If  printed,  the  names  of  the  persons  voted  for, 
and  the  office  designated,  are  printed  in  black  ink  and  in 
long  primer  capitals — the  name  of  the  office  in  small  cap- 
itals, and  of  the  person  in  large  capitals,  and  both  without 
spaces,  except  between  the  different  words  or  initials  in 
each  line. 

"Fourth — ^If  printed,  the  same  margin  is  left  above  the 
printed  matter  as  below  it,  and  the  side  margins  are  equal 
in  size. 

"Fifth — If  printed,  the  lines  are  straight,  and  the  matter 
single  leaded. 

"Sixth — If  written,  the  matter  is  so  written  that  no  sign 
thereof  appears  when  the  paper  is  folded;  and, 

"  Seventh — ^It  is  free  from  every  mark,  character,  or  device 
(MS)  Qj.  thing  that  would  enable  any  person  to  distinguish  it 
by  the  back,  or,  when  folded,  from  any  other  legal  ticket 
or  ballot. 

"  Section  twelve  hundred  and  seven  is  as  follows:  *When 
a  ballot  found  in  any  ballot  box  bears  upon  it  any  impres- 
sion, device,  color,  or  thing,  or  is  folded  in  a  manner 
intended  to  designate  or  impart  knowledge  of  the  person 
who  voted  sach  ballot,  it  must,  with  all  its  contents,  bo 
rejected.' 

"Section  twelve  hundred  and  eight  reads  as  follows: 
'  When  a  ballot  found  in  any  ballot  box  does  not  conform  to 
the  requirements  of  section  eleven  hundred  and  ninety-one, 
it  must,  with  all  its  contents,  be  rejected.' 

"  The  object  of  these  provisions  is  to  secure  the  freedom 
and  purity  of  elections,  and  to  place  the  elector  above  and 
beyond  the  reach  of  improper  influences  or  restraint  in  cast- 
ing his  ballot.  When  all  the  ballots  cast  are  similar  in 
appearance,  and  without  any  distinguishing  mark  or  charac- 
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teristic,  the  most  dependent  elector  in  the  county  may  vote 
with  perfect  freedom,  as  his  employer  or  other  person  upon 
whom  he  is  dependent  has  no  means  of  ascertaining  for 
whom  he  voted. 

"It  will  be  observed  that  there  are  two  classes  of  things 
i*equired  by  section  eleven  hundred  and  ninety-one.  Over 
one  class  the  elector  can  have  no  control,  over  the  other  he 
has  perfect  control. 

**  For  instance,  whether  the  paper  on  which  his  ballot  was 
printed  was  famished  by  the  Secretary  of  State  or  not,  or 
upon  paper  in  every  respect  precisely  like  such  paper,  or 
whether  it  is  four  inches  in  width  and  twelve  inches  in 
length,  or  falls  short  of  this  measurement  by  an  eighth,  or 
a  sixth,  or  a  fourth  of  an  inch,  or  whether  it  is  printed  in 
long  primer  capitals  or  not,  or  whether  it  is  single  or  double 
leaded;  these  are  matters  over  which  the  great  majority  of 
electors  have  no  control,  and  about  some  of  which  they  are 
t*^>  entirely  ignorant.  The  ballots  are  always  furnished  on 
the  day  of  election  by  committees  appointed  for  the  purpose 
by  the  respective  political  parties,  or  by  independent  candi- 
dates or  their  friends.  The  elector,  in  but  few  instances, 
ever  sees  these  tickets  until  he  approaches  the  polls  to  cast 
his  ballot,  and  it  would  be  absurd  in  the  extreme  to  require 
him  to  have  a  rule  by  which  he  could,  measure  and  ascertain 
whether  his  ticket  exceeded  or  fell  short  of  twelve  inches  in 
length  by  a  sixth  of  an  inch,  or  only  by  an  eighth  of  an 
inch,  or  whether  the  color  of  his  ticket  was  of  the  exact 
shade  of  the  paper  furnished  by  the  Secretary  of  State. 

"  Again,  not  one  elector  in  five  hundred  knows  the  diflfer- 
ence  between  long  primer  capitals  or  any  other  capitals,  or 
whether  his  ticket  is  single  or  double  leaded.  It  is  impos- 
sible that  he  should  know,  or  be  able  to  determine  these 
facts.  This  very  case  presents  a  striking  instance  of  the 
absurdity  of  requiring  the  elector  to  judge  of  these  facts." 
The  respondent,  Bhoads,  by  his  counsel,  objected  to 
counting  twenty-two  ballots  for  Kirk,  upon  the  grounds  that 
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they  were  not  printed  iu  long  primer  capitals^  and  that  the 
lines  were  double  leaded. 

''A  foreman  in  a  printing  office  was  called  in  as  an 
expert,  and  examined  nnder  oath  as  to  whether  the  tickets 
objected  to  were  printed  in  long  primer  capitals^  and  as 
to  whether  they  were  single  or  double  leaded.  He  comr 
pared  these  tickets  with  the  others  to  which  no  objection 
had  been  made,  and  he  testified  that  all  the  tickets  were 
printed  with  the  same  character  of  type,  t.  c,  type  known 
by  the  same  name,  bat  with  a  different  face  upon  it.  After 
measuring  the  tickets  carefully,  witness  testified  that  the 
printing  on  the  tickets  to  which  objection  was  made,  occu- 
pied a  space  about  one  eighth  of  an  inch  longer  on  the 
paper  than  was  occupied  by  the  printing  on  the  other  bal- 
lots. Ho  also  testified  that  these  twenty-two  tickets  were 
either  double  leaded,  or  that  a  heavier  lead  than  that  known 
^*^^  as  a  single  lead  had  been  used.  He  further  testified 
that  all  the  ballots  examined  by  him  were  double  leaded  in 
places,  none  of  them,  in  fact,  strictly  complying  with  the 
requirements  of  the  Code. 

"From  this  testimony  it  is  perfectly  clear  that  none  but 
an  expert,  with  his  dividers  in  his  hand,  could  possibly  tell 
whether  a  given  ticket  complied  with  the  requirements  of 
the  law  or  not;  and  to  reject  such  tickets,  cast  in  good  faith 
by  a  qualified  elector,  would  be  to  destroy  instead  of  to  pro- 
tect the  freedom  and  purity  of  elections.  The  difference  in 
space  occupied  by  two  lines — the  oue  doable  leaded  and  the 
other  single  leaded,  is  only  the  one  sixty-foarth  part  of  an 
inch — a  difference  too  minute  to  be  determined  except  by 
measurement  with  the  dividers. 

**  To  defeat  the  will  of  the  people  in  any  election  it  would 
only  be  necessaiy  to  furnish  the  electors  or  a  portion  of  them 
with  tickets  in  which  the  printed  lines  were  one  sixty-fourth 
part  of  an  inch  further  apart  than  required  by  the  code — a 
difference  which  cannot  be- detected  except  by  an  expert. 

"There  are,  however,  other  requirements  of  the  Code 
withia  the  power  of  the  elector  to  control,  and  these,  if  will- 
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fully  disregarded,  should  cause  his  ballot  to  bo  rejected. 
He  can  see,  for  instance,  that  his  ballot  is  'free  from  every 
mark,  character,  device,  or  thing  that  would  enable  any  one 
to  distinguish  it  by  the  back,'  and  if  in  willful  disregard  of 
law  he  places  a  name,  number,  or  other  mark  on  it,  he  can- 
not complain  if  his  ballot  is  rejected  and  he  loses  his  vote." 

We  agree  with  the  County  Judge  in  his  conclusion  that 
the  twenty-two  ballots  spoken  of  were  properly  counted  for 
Kirk,  and  that  the  motion  to  strike  them«from  the  count 
was  properly  denied. 

Judgment  affirmed. 


<«».)       "^  [Na  3,862.] 

WILLIAM   H.    GBEEN  v,  LAKE    SUPERIOR    AND 
PACIFIC  FUSE  COMPANY. 

Objection  to  an  Answer. — Objections  to  tho  form  in  which  deniola  or 
defenses  in  on  answer  are  couched  should  be  presented  first  in  tho  trial 
Court,  whero  amendments  may  be  aUowed  in  furtherance  of  substantial 
justice. 

When  Answer  may  be  Attacked. — ^When  a  case  has  been  tried  as  though 
at  issue  upon  all  the  material  points,  the  plaintiff  will  not  bo  permitted 
for  tho  first  time,  in  the  appellate  Court,  to  assume  the  insuHiciency  of 

the  answer. 

t 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  City  and  County  of  San  Francisco. 

The  action  was  to  recover  damages,  alleged  to  have  been 
caused  to  the  plaintiff  by  the  premature  explosion  of  blasting 
fuse,  in  consequence  of  the  unskillfulness  and  negligence  of 
the  defendant  in  manufacturing  it.  The  plaintiff  was  using 
the  fuse  to  ignite  a  blast  in  a  mine  where  he  was  at  work. 
He  obtained  a  verdict  and  judgment,  which  were  subse- 
quently set  aside  and  a  new  trial  granted.  The  appeal  is 
from  the  order  granting  the  new  trial. 
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McMrath  &  OsmerUy  for  Appellant. 
IV.  H,  RkodeSy  for  Eespondent. 

By  the  Court  : 

The  Court  below  set  aside  the  verdict  of  the  jury  and 
granted  the  defendant  a  new  trial,  because,  in  his  opinion, 
the  evidence  was  insufficient  to  justify  the  verdict.  It  is 
apparent,  on  lodking  more  fully  into  the  record,  and  indeed 
was  quite  apparent  at  the  argument,  that  in  the  conflict  of 
evidence  upon  the  question  of  negligence  involved,  the 
action  of  the  Court  below  in  granting  a  new  trial  cannot  be 
disturbed  here.  Nor  is  the  case  of  the  appellant  aided  by 
(4«»  reference  to  the  pleadings;  mere  criticisms  upon  the  form 
in  which  denials  or  defenses  are  couched  should  be  p/esented 
first  in  the  trial  Court,  where  amendments  may  be  allowed 
in  furtherance  of  substantial  justice;  where,  however,  the 
case  has  been  tried  as  though  at  issue  upon  all  its  material 
points,  the  plaintiff  is  not  to  be  permitted  for  the  first  time 
to  assume  the  insufficiency  of  the  answer  in  this  Court. 

Order  affirmed. 


[No.  3,723.] 

JAMES   MALONE    v.    MABCUS    C.    HAWLET    and 
GEOEGE  T.  HAWLET. 

Injury  to  Employee  from  Negligence  of  Employer.  —  M.,  while  cm- 
ployed  as  a  sub-porter  by  H.,  a  merchant,  was  iDJured  by  the  falling  of 
hoisting  apparatus:  Held^  that  evidence  that  the  apparatus  had  fallen 
before  from  a  similar  cause  was  admissible  to  show  knowledge  of  defect 
on  the  part  of  defendant. 

Liability  of  Employer  for  Injury  to  Employee. — ^Where  an  employee 
was  injured  by  the  falling  of  a  hoisting  apparatus:  Held,  that  the  lia- 
bility of  the  defendant  depended  upon  three  facts:  1.  That  the  method 
of  attaching  the  hoisting  rope  was  defective  and  unsafe,  and  that  the  in- 
jury was  caused  by  the  defect;  2.  That  the  defendant  knew  or  ought 
to  have  known  of  the  defect;  3.  That  the  plaintiff  did  not  know  of  it, 
and  had  not  equal  means  of  knowledge. 
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Nboligence— RtTLE  FOR  ASSESSING  DAMAGES. —It  18  competent  for  a  jnry, 
in  assessing  damages  to  an  employee  resulting  from  negligence  of  the  em- 
ployer, to  consider  what,  before  the  injury,  was  the  health  and  physical 
ability  of  the  plaintiff  to  maintain  himself  and  family,  as  compared  with 
hia  condition  in  such  particulars  afterwards;  his  loss  of  time,  and  how 
far  tho  injury  was  permanent  in  its  character  and  results,  as  well  as  the 
physical  and  )ncntal  suffering  he  sustained  by  reason  of  the  injury ;  and 
tlicy  should  allow  such  damages  as  they  think  will  fairly  and  justly 
compensate  liim  for  all  loss  and  injury  sustained.  But  the  jury  cannot 
consider  the  plaintiffs  "  condition  in  life" — whether  he  is  rich  or  poor. 

Appeal  from  the  District  Court,  Nineteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

(410)  ijijJj^  ^.j^g  j^y^  action  for  damages.  The  plaintiff  was  em- 
ployed in  March,  1871,  as  an  under-porter  in  the  storehouse 
of  the  defendants,  who  were  merchants  in  San  Francisco. 
It  was  his  duty  to  raise  and  lower  goods  from  one  story  to 
another  by  means  of  a  hoisting  apparatus  or  "  cage"  worked 
by  hand.  The  hook  attached  to  the  hoisting  rope  hooked 
into  a  staple  on  the  cage,  and  mousings  were  placed  on  the 
hook  to  keep  it  from  unhooking.  There  was  no  way  of 
knowing  when  the  cage  reached  the  lower  floor,  except  the 
person  working  it  heard  it  strike  the  bottom,  or  saw  the  rope 
slack,  which  it  did  as  soon  as  the  cage  struck  the  floor. 
When  the  rope  slacked  it  twisted  and  was  liable  to  throw 
the  hook  out  of  the  staple,  so  that  the  weight  of  the  cage 
and  whatever  was  put  on  it  while  in  that  position  would  rest 
on  tho  mousings  when  the  cage  was  raised.  On  the  tenth  of 
October,  1871,  while  the  plain tift' was  loading  the  cage — the 
rope  having  twisted  the  hook  out  of  the  staple,  the  weight 
of  the  cage  resting  upon  the  mousings  and  broke  them.  The 
cage  fell,  and  the  plaintiff,  who  was  pulling  on  the  rope,  fell 
to  tho  lower  floor  as  it  slacked,  breaking  his  leg,  and  render- 
ing amputation  necessary.  He  then  brought  this  action, 
alleging  that  tho  apparatus  was  constructed  in  an  unsafe 
manner  and  of  unsound  materials,  and  that  the  facts  were 
known  or  might  have  been  known  to  the  defendants  by  the 
use  of  ordinary  diligence.  At  the  trial  evidence  was  intro- 
duced to  show  that  about  a  year  before  the  plaintiff  was 
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employed  iu  the  store,  the  cage  had  fallen  from  the  same 
cause  as  when  the  plaintiff  was  injured;  that  the  falling  was 
known  to  the  defendants,  but  they  did  not  remedy  the  de- 
fect or  inform  the  plaintiff  of  it.  The  jury  gave  the  plaintiff 
a  verdict  of  six  thousand  five  hundred  dollars. 
The  other  facts  are  stated  in  the  opinion. 

^"*^       Sawyer  &  Ball^  for  Appellant. 

The  Court  erred  in  permitting,  against  the  objection  of 
appellants,  the  respondent  to  prove  the  cage  had  fallen 
before,  because  it  may  have  fallen  from  careless  handling: 
dlartivezY.  Planel,  36  Cal.  678. 

The  Court  erred  in  its  charge,  in  leaving  the  amount  of 
damages  entirely  to  the  judgment  and  discretion  of  the 
jury,  so  that  it  be  within  the  limit  asked  for  in  the  com- 
plaint. 

The  complaint  prays  for  twenty  thousand  dollars  damages. 
Damages  are  of  three  kinds — compensatory,  exemplary,  and 
punitive. ' 

Where  neither  fraud,  malice,  oppression,  nor  gross  neg- 
ligence intervenes,  compensatory  damages  can  alone  be 
allowed:  Sedgwick  on  Dam.  88;  Sherman  and  Bed.  on 
Neg.,  sec.  600;  Wallace  v.  Mayor  N.  Y.  City,  2  Hilt.  MO; 
Jilootly  V.  McDonald,  4  Cal.  297. 

Where  the  Court  charged  the  jury  that  there  was  no  cer- 
tain rule  by  which  to  estimate  the  damages  for  the  personal 
injury  to  the  plaintiff,  and  that  the  jury  will  fix  them  at 
such  sum  as  they  think  right  and  proper  under  the  evidence : 
held,  the  instruction  was  erroneous.  It  should  have  been 
more  precise. 

Also,  where  the  Court  charged  the  jury:  "The  question 
of  damages  is  for  you.  Should  you  find  it  necessary  to 
examine  that  question,  let  fair  and  exact  justice  be  your 
guide,  and  your  own  good  sense  will  determine  it " — was 
clearly  wrong:  Ileil  v.  Gladiiig.,  42  Penn.  493;  Penn,  IL  R, 
Co.  V.  Zehc,  33  Penn.  327;  Penn.  B.  B.  Co.  v.  Vandeva-e,  36 
Penn.  303. 
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The  instructions  should  have  been  as  given  in  Slodcton 
V.  Fiey^  4  Gill,  at  bottom  of  pages  414  and  422. 

<4i«)       Q    jy^  rpyi^^  for  Bespondent. 

The  rule  of  law  in  cases  of  this  kind  is:  an  employer  who 
provides  the  machinery,  and  oversees  and  controls  its 
operations,  must  see  that  it  is  suitable,  L  e.,  safe;  and  if  an 
injury  to  the  workmen  happen  by  reason  of  a  defect,  un- 
known to  the  latter,  and  which  the  employer,  by  the  use  of 
ordinary  care,  could  haye  cured,  such  employer  is  liable  for 
the  injury.  This  rule  includes  two  conditions,  by  A^ich 
the  employee  is  affected.  First — He  shall  not  be  ignorant 
of  the  defect.  Second — ^He  shall  not,  by  his  own  act,  prox- 
imately contribute  to  the  injury:  JUcGli/nn  v.  Brodie,  31 
Cal.  380  et  seq.;  Needliam  v.  S.  I.  &  S.  J.  R.  R.  Co.,  3? 
Cal.  409. 

The  testimony  of  a  former  break  was  competent  to  show 
the  knowledge  of  the  defect  by  the  appellants,  and  their 
negligence  in  not  making  it  known  to  the  respondents. 

It  would  be  interesting  to  know  in  what  manner  a  latent 
defect  in  a  machine  could  be  shown  to  exist  and  be  known 
to  a  party,  not  an  expert,  except  by  the  fact  that  the  defect 
had  revealed  itself  on  other  occasions^  which  were  within 
the  knowledge  of  the  party. 

It  may  frequently  be  very  proper,  and  in  some  cases 
absolutely  necessary,  to  look  beyond  the  transaction  which 
is  the  immediate  subject  of  inquiry,  into  previous  transac- 
tions, for  the  purpose  of  making  a  just  inference  as  to  the 
knowledge  of  the  parties,  their  motives,  and  intentions: 
1  Phillips  on  Evidence,  3d  ed.,  461. 

The  charge  of  the  Court  is  not  erroneous,  although  it 
might  have  been  fuller  and  more  specific.  If  the  general 
principle  applicable  to  the  case,  laid  down  in  the  charge,  is 
correct,  a  new  trial  will  not  be  granted  for  the  want  of  a 
more  particular  direction:  Selleck  v.  8.  II.  I.  Co.,  13  Conn. 
453;  Baiion  v.  Glasgow,  12  Serg.  &  B.  149;  People  \.  Moore, 
8  Cal.  94. 
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(41S)  rpY^Q  ^y^y^  "condition  "  did  not  apply  to  a  state  of  case 
not  presented  to  the  jury,  and  could  not  have  had  reference  to 
the  mora),  social,  or  pecuniary  status  of  the  plaintiff,  but  it 
did  apply  to  the  case  as  presented  to  the  jury,  by  sufficient 
testimony. 

By  the  Court,  Belgheb,  J. : 

The  action  was  to  recover  damages  for  an  injury  sustained 
by  the  plaintiff  while  working  on  a  hoisting  apparatus, 
called  a  cage,  in  the  store  of  the  defendants.  The  plaintiff 
recovered  judgment,  and  the  appeal  is  from  the  judgment 
and  from  an  order  denying  a  motion  for  new  trial.  Whether 
the  plaintiff  knew  of  the  defect  which  caused  the  cage  to 
fall,  and  whether  his  carelessness  contributed  in  any  way  to 
produce  the  injury,  were  questions  properly  submitted  to 
the  jury,  and  we  cannot  upon  this  ground  disturb  the  ver- 
dict, based  as  it  was  upon  conflicting  evidence.  The  testi- 
mony that  the  cage  had  fallen  before  was  offered  to  show 
knowledge  on  the  part  of  the  defendants  of  the  defect  which 
caused  it  to  fall,  and  was  properly  received.  The  liability 
of  the'  defendants  depended  upon  three  facts:  First,  that 
the  method  of  attaching  the  hoisting  rope  to  the  cage  was 
defective  and  unsafe,  and  the  injury  was  caused  to  the 
plaintiff  by  the  defect;  second,  that  the  defendants  knew,  or 
ought  to  have  known,  of  the  defect;  and  third,  that  the 
plaintiff  did  not  know  of  it,  and  had  not  equal  means  of 
knowledge.  That  the  cage  had  fallen  before  from  a  similar 
cause  was  an  appropriate,  if  not  the  only,  means  of  proving 
that  the  defendants  knew  it  might  at  any  time  fall  again. 
The  cases  cited  for  the  appellants  are  not  in  point.  In 
those  cases  the  testimony  was  offered,  not  to  prove  a  knowl- 
edge of  the  defect,  but  the  defect  itself. 

The  Court  instructed  the  jury  that  the  damages  were  left 
entirely  to  their  judgment  and  discretion,  so  that  they  be 
(414)  within  the  limits  asked  for  in  the  complaint,  and  that 
in  fixing  the  amount  they  were  to  take  into  consideration  all 
the  circumstances  surrounding  the  case,  the  nature  of  the 
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injury,  the  age  of  the  plaintiff,  his  condition  in  life,  and  so 
forth. 

The  jury  should  have  been  told  that  in  estimating  the 
damages  they  might  consider  what,  before  the  injury  com- 
plained of,  was  the  health  and  physical  ability  of  the  plaint- 
iff to  maintain  himself  and  family,  if  he  had  one,  as  com- 
pared with  his  condition  in  those  particulars  afterwards;  his 
loss  of  time,  and  how  far  the  injury  was  permanent  in  its 
character  and  results,  as  well  as  the  physical  and  mental 
suffering  he  had  sustained  by  reason  of  the  injury,  and  that 
they  should  allow  such  sum  for  damages  as  in  their  opinion 
would  fairly  and  justly  compensate  him  for  all  the  loss  and 
injury  sustained.     This  was  the  extent  to  which  the  judg- 
ment and  discretion  of  the  jury  could  lawfully  go.     The' in- 
struction, as  given,  went  further  than  this,  and,  we  think, 
was  calculated  to  mislead  the  jury.     It  in  effect  told  them 
that  they  might  award  the  plaintiff  any  sum  within  that 
named  in  the  complaint,  which,  in  their  discretion,  they 
should  think  he  ought  to  receive,  without  limiting  it  to  a 
just  compensation.     Moreover,  they  were  allowed  to  take 
into  consideration  "  his  condition  in  life,  and  so  forth."    It 
is  not  very  apparent  what  was  meant  by  the  words  "  and  so 
forth,"  and  they  would  seem  to  be  objectionable  on  that  ac- 
count, but,  however  this  may  be,  it  is  clear  that  by  the 
words  ''condition  in  life"  was  meant,  among  other  things, 
the  plaintiff's  pecuniary  condition,  as  rich  or  poor.  In  Shea 
v.  Pmtrero  and  Bay  View  Railroad  Company^  44  Cul.  414, 
the  jury  were  told  that  they  might  take  into  consideration 
the  fact,  if  it  was  proven  to  their  satisfaction,    that  the 
plaintiff  **is  a  man  who  has  to  depend  upon  his  daily  labor 
for  a  living;"  and  this  was  held  to  be  error  upon  the  ground 
that  it  made  the  damages  dependent  upon  the  wealth  or 
<***^  poverty  of  the  plaintiff.     **The  proposition,"  said  the 
Court,  "cannot  be  sustained  on  principle,  and  is  not  sup- 
ported by  any  authority  which  we  have  met."    That  case  is 
in  point  here.     The  plaintiff's  "  condition  in  life  "  included 
the  proposition  that  he  had  to  depend  upon  his  manual  labor 

403 


Digitized  by  VjOOQ IC 


416  Sav.  and  Loan  Society  r.  Austin.       [Sup.  Cfc. 

Poiuts  decided. 

for  a  living,  and  more.  If  the  instruction  complained  of  in 
that  case  was  erroneous,  the  instruction  given  in  this  case 
must  also  be  erroneous. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 


[No.  3.729.] 
SAVINGS    AND    LOAN   SOCIETY   v.  ALEXANDER 
AUSTIN,  AND  BARTLETT  DOE  and  JOHN  S.  DOE 
v.  ALEXANDER  AUSTIN,  Tax  Collector  of  the 
City  and  County  of  San  Francisco. 

Power  to  Create  State  Board  or  Equalization. — It  is  within  the  con- 
Btitutional  powers  of  the  Legislature  to  create  a  State  Board,  for  the 
equalization  of  the  assessed  value  of  property  between  the  different  conn- 
ties  of  this  State. 

Idem. — That  part  of  the  Act  creating  a  State  Board  of  Equalization  which 
provides  that  the  Controller  of  State  shall  be  one  of  its  members,  and  the 
other  two  shall  be  appointed  by  the  Governor,  is  not  in  conflict  with  the 
Constitution. 

Idem. — ^That  part  of  the  Act  creating  a  State  Board  of  Equalization  which 
yiyvea  to  said  Board  the  power  to  fix  the  rate  of  taxation  for  State  pur- 
poses, is  not  unconstitutional 

Revenue  Act  in  Political  Code  Applies  to  San  Francisco. — The  gen- 
eral revenue  system  provided  in  the  Political  Code,  which  went  into 
effect  in  1872,  applies  to  the  City  and  County  of  San  Francisco. 

Taxation  of  Solvent  Debts. — Solvent  debts  are  *' property"  within  the 
meaning  of  that  word  as  used  in  the  Constitution,  and  are  liable  to  tax- 
ation. 

Belief  in  Case  of  Double  Taxation. — In  a  case  of  double  taxation,  to 
entitle  a  party  to  relief  in  the  Courts,  it  must  appear  that  the  tax  has 
once  been  paid  or  tendered. 

One  Tax  Must  be  Paid  in  Case  of  Double  Taxation.— Because  the  same 
subject-matter  has  been  twice  taxed,  it  by  no  means  follows  that  both 
taxes  are  void,  and  that  it  must  escape  taxation. 

Enjoining  Collection  of  Tax. — ^Conrts  of  equity  will  not  interfere  by 
injunction  to  restrain  the  sale  of  property  for  delinquent  taxes,  nnless 

(U6)  it  appears  that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity 
of  suits,  or  produce  irreparable  injury,  or  where  the  property  is  real 
estate,  and  the  sale  casts  a  cloud  upon  the  title  of  the  complainant 
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State  Board  op  Equalization  Unconstitutional.— The  Act  creating  a 
State  Board  of  Equalization  is  unconstitutional,  because  the  members  of 
the  Board  are  not  elected  by  the  people,  and  the  Board  is  given  the 
X)ower  of  performing  in  part  the  functions  of  Assessors,  and  because  the 
power  conferred  on  the  Board  of  fixing  the  rate  of  State  taxation  is  a 
delegation  of  legislative  power.  (By  Wallace,  C.  J.,  Niles,  J.,  con- 
eurring. ) 

Double  Taxation. — The  Courts  have  no  authority  to  declare  that  solvent 
debts  are  not  taxable,  because  to  tax  them  might  amount  to  double  taxa- 
tion. The  mode  and  manner  of  assessing  solvent  debts  is  a  matter  of 
legislative  discretion.     (By  Wallace,  0.  J.,  and  Rhodes,  J.) 

Double  Taxation. — If  a  debt  for  money  lent,  which  is  secured  by  mortgage, 
is  taxed,  and  the  mortgaged  property  is  also  taxed,  it  is  a  double  taxa- 
tion, and  a  violation  of  the  Constitution.  (By  Crockett,  J.,  Niles,  J., 
concurring. ) 

Tax  on  Savings  Banks.— When  money  is  deposited  in  a  savings  bank  to 
be  loaned  out  for  the  benefit  of  the  depositor,  if  it  is  taxed  to  the  de- 
positor, and  the  bank,  has  loaned  the  money  and  is  taxed  upon  the  note 
and  mortgage,  it  is  double  taxation.     (By  Belcher,  J. ) 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  Savings  and  Loan  Society  was  a  corporation  and  had 
no  capital,  except  the  sum  of  five  hundred  thousand  dollars, 
which  was  invested  in  United  States  Government  bonds. 
All  the  solvent  debts  owing  to  the  corporation  were  due  for 
moneys  deposited  by  depositors,  loaned  out  at  interest,  to 
be  repaid  to  the  depositors  when  returned  by  the  borrow- 
ers, with  net  interest  accumulating  from  time  to  time.  The 
loans  were  secured  by  mortgage  to  the  corporation.  For 
<**''^  the  fiscal  year  1872-3  there  was  assessed  to  the  corpo- 
ration, for  purposes  of  State  and  city  and  county  taxation, 
solvent  debts  valued  at  seven  million  nine  hundred  and 
sixty-eight  thousand  seven  hundred  and  forty  dollars,  on 
which  the  tax  was  one  hundred  and  nineteen  thousand  five 
hundred  and  thirty-one  dollars  and  ten  cents.  The  State 
Board  of  Equalization  levied  for  said  fiscal  year  a  tax  of 
fifty  cents  on  the  hundred  dollars  for  State  purposes.  The 
revenue  for  said  fiscal  year,  in  the  City  and  County  of  San 
Francisco,  was  levied  and  assessed  according  to  the  pro- 
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visions  of  the  Political  Code,  which  differed  in  many  re- 
spects from  the  old  law  under  which  taxes  were  assessed  and 
collected  in  said  city  and  county.  The  tax  became  delin- 
quent, and  this  action  was  brought  to  enjoin  the  Tax  Col- 
lector  from  selling  property. 

There  was  assessed  for  the  same  fiscal  year  to  the  Does, 
solvent  debts  secured  by  mortgages,  and  their  action  was 
brought  to  enjoin  the  sale  of  property  for  the  tax. 

The  Court  granted  a  preliminary  injunction  in  each  case, 
and  motions  to  dissolve  were  heard  in  each  case,  upon  the 
complaint,  answer,  and  upon  testimony  taken  in  open  Court. 
The  Court  below  refused  to  dissolve  the  injunctions,  and 
the  defendant  appealed.  Both  cases  were  contained  in  the 
same  transcript,  and  they  were  submitted  on  the  same  ar- 
guments. 

The  other  facts  are  stated  in  the  opinion. 

[In  the  case  of  the  People  v.  Ashbury,  reported  in  this  vol- 
ume (post),  the  Court  states  what  its  decision  here  was^  on 
the  question  of  the  taxation  of  solvent  debts.] 

(418)  Creed  Haj/mond,  Hem^y  Edgerton^  J,  G.  Eastman^  J. 
Hoge,  JV.  C.  Buruetl,  and  John  L,  Love^  Attorney-general^  for 
the  Appellant. 

The  provisions  of  the  Political  Code  creating  a  State 
Board  of  Equalization  are  constitutional.  The  provision 
that  the  Board  of  Equalization,  in  fixing  the  rate  of  State 
taxation  may  allow  "for  delinquency  in  the  collection  of 
taxes,*'  is  valid.  It  does  not  delegate  to  the  Board  power 
to  make  laws:  Political  Code,  sec.  3696;  1  Black.  Comm. 
309,  310,  311,  312,  313.  The  legislative  power  is  the 
authority  under  the  Constitution  to  make  laws  and  to  alter 
or  repeal  them :  Bouvier's  L.  D.,  Title  '*  Legislative  Power." 

If  the  delegation  is  of  a  power  to  moke  laws,  the  power 
has  not  been  exercised:  Political  Code,  sec.  3713;  Stats. 
1871-2,  p.  680;  Stats.  1871-2,  p.  672.  Stats.  1857,  p.  300; 
Stats.  I860,  p.  352;  Constitution,  Art.  VIII;  Political  Code, 
sec.  19. 
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The  property  is  subject  to  taxation.  It  is  the  property  of 
the  corporation:  Gorliam  v.  Gilson,  28  Cal.  483;  GashwUler 
v«  JVUlls,  33  Id.  19;  Wlieehchy.  Moulfon,  15  Vt.  521;  An- 
gell  and  Ames  on  Corp.,  sec.  221.  And  as  such  is  subject 
to  taxation :  People  v.  McCreery,  34  Cal.  434;  Lick  v.  Austin^ 
43  Id.  590;  Pcopfe  v  Eddy,  43  Id.  331. 

The  remedy  is  not  by  injunction.  According  to  the 
principles  and  practice  which  prevail  in  Courts  of  equity, 
an  injunction  will  be  granted  to  restrain  a  Tax  Collector 
from  collecting  taxes  only  in  a  few  exceptional  cases;  and 
in  those  cases  if  a  tax  is  legal  in  part,  and  in  part  illegal, 
the  tiixpayer  must  pay  the  valid  part  before  he  is  entitled 
to  an  injunction  against  that  part  which  is  invalid. 

But  under  the  Code  a  Tax  Collector  cannot  be  enjoined 
from  collecting  taxes;  because,  first,  the  taxpayer  has  an 
adequate  remedy  at  law;  and,  secondly,  the  Tax  Collector  is 
(*i»)  au  officer  of  the  law,  engaged  in  executing  a  public 
statute  for  the  benefit  of  the  people.  The  sale  does  not 
cloud  the  title.  It  is  not  averred  that  any  deed  will  ever  be 
made:  Civil  Code  of  California,  sec.  3423;  1  Van  Sant- 
voord's  Eq.  Pr.  347;  Ihompson  v.  Com.  Canal  Fund,  2 
Abbott's  Pr.  E.  251;  Hasbrouck  v.  JST.  B'd  of  H.,  3  Keyes, 
N.  T.  483;  il.  L.  Ins.  Co.  v.  Sitpervisors,  3  Keyes,  182; 
Messeck  v.  Snpej-visors,  50  Barb.  191;  Breiaer  v.  Springfield, 
97  Mass.  152;  Green  v.  Mumford,  5  Khode  I.  472;  Merritl^. 
Fanisl  22  111.  312;  Jones  y.  Sumner,  27  Ind.  512;  TheMay- 
or,  etc.,  of  Brooklyn  V.  Meserole,  26  Wend.  138;  Van  Doren 
v.  Mayor,  etc.,  of  New  York,  9  Paige  Ch.  387;  JFilson  v. 
Mayor  of  New  York,  4  E.  D.  Smith,  673;  1  Abb.  Pr.  4; 
Chemical  Banic  v.  Mayor  of  New  York,  1  Abb.  Pr.  80;  N  Y. 
L.  Ins.  Co.  V.  N.  Z,  1  Abb.  Pr.  250;  Livingston  v.  Hollen- 
beck,  4  Barb.  16;  Van  Rensselaer  v.  Kidd,  4  Barb.  18; 
ThaJchery.  Dusenbury,  9  How.  Pr.  33;  Mackhf  y.  Daven- 
po7i,  17  Iowa,  385;  Dows  v.  Chicago,  4  Am.  Law  Times, 
109;  Thompson  on  Prov.  Eemedies,  250;  Heywoody.  City 
of  Buffalo,  14  N.  Y.  451. 
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IV.  C.  Burnett,  City  and  County  Attorney  of  San  Francisco^ 
John  L,  Love,  Attomey-General,  and  J,  P.  Iloge,  also  fgr 
Appellant. 

Equity  will  not  interfere  to  restrain  the  collection  of  a 
tax  which  is  illegal  or  void  merely  because  of  its  illegality, 
but  there  must  be  some  special  circumstances  attending  the 
injury  to  bring  the  case  within  some  recognized  head  of 
equity  jurisprudence,  otherwise  the  party  must  be  left  to 
his  remedy  at  law. 

If  the  proceedings  are  simply  void,  equity  will  not  inter- 
fere. Nor  will  it  restrain  the  enforcement  of  tax  proceedings 
on  the  ground  of  irregularities  or  errors  in  the  assessment  of 
the  tax,  or  in  the  execution  of  the  power  conferred  upon 
taxing  officers;  in  such  cases  the  remedy  at  law  is  sufficient. 
The  mere  non-compliance  with  some  direction  of  the  statute, 
(4»o)  Qj,  where  the  irregularities  relate  only  to  the  time  in 
which  the  different  steps  were  taken,  and  do  not  affect  the 
principle  of  taxation  or  the  groundwork  of  the  proceedings, 
relief  in  equity  will  not  bd  allowed:  Doivs  v.  Chicago,  IJ. 
Wallace,  U.  S.  108;  Heytvardy,  Buffalo,  14  N.  Y.  534;  War- 
den V.  Supeiimaors,  14  Wis.  618;  Kellogg  v.  OsMcosh,  14  Wis. 
623;  Green  v.  Mumford,  5  Rhode  Island,  472;  «7o?/es  v.  Sum- 
ner, 27  Ind.  512;  Brewery,  Sp-ingfield,  97 Mass.  152;  O'Neal 
V.  Vir.  d  Md.  Bridge  Co.,  18  Maryland,  1;  Clinton  School  Dis- 
trict's Appeal,  56  Penn.  St.  317,  318;  Center  tfc  JVdrren,  etc. 
R.  Co.  V.  Black,  32  Ind.  471;  Chicago  etc.  R.  Co.  v.  Frain/,  22 
m.  34;  JUenitt  et  at.  v.  laiTia  et  al,  22  111.  303;  Munson  v. 
Minor,  22  lU.  601,  602. 

Courts  of  equity  will  not  interfere  with  the  collection  of 
taxes  because  of  mistakes  in  judgment  on  the  part  of  the 
officers  assessing  the  taxes,  and  in  no  case  will  the  collection 
of  a  tax  be  enjoined,  when  it  is  not  shown  that  the  injury 
resulting  from  its  enforcement  would  be  irreparable,  and 
this  fact  must  appear  in  the  bill  by  issuable  averments. 
These  complaints  make  no  such  issues:  Leroy  v.  Jacksoit,  4 
John.  Ch.  352;  Cowelly.  Douh,  12  Cal.  273;  Rater  y.  Patch, 
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12  Id.  293;  KeUeij  v.   Tt-ustees  of  Nevada,  18  Id.  629,  and 
cases  cited  above. 

A  Court  of  equity  is  not  a  Court  of  ^errors  to  review  the 
acts  of  public  officers  in  the  assessment  and  collection  of 
taxes,  and  will  not  revise  their  decisions.  The  law  lias  pro- 
vided a  particular  mode  and  a  particular  tribunal  for  the 
settlement  and  decision  of  all  errors  and  inequalities  on 
behalf  of  persons  dissatisfied  with  the  tax,  and  they  must 
avail  themselves  of  the  legal  remedy  thus  prescribed,  and 
will  not  be  allowed  to  waive  such  relief  and  seek  iu  equity 
to  enjoin  the  collection  of  the  taxes:  Warden  d  al.  v.  Board 
of  Supei'visors,  14  Wis.  618;  MacMot  v.  Gihj  of  Davevpiyrt,  17 
Iowa,  385;  Mernll  v.  Gorham,  6  Cal.  41;  Fall  v.  Ciif/ of 
<*«i>  Marysville,  19  Id.  393;  Guy  v.  Washburn,  23  Id.  113; 
People  V.  Arguello,  37  Id.  524,  and  cases  cited  above. 

The  solvent  debts  secured  by  mortgage  assessed  to  the 
said  complainant — the  Savings  and  Loan  Society — were 
properly  assessed,  according  to  the  plain  provisions  of  the 
statutes:  People  v.  McCreei^j,  34  Cal.  432;  Exchange  Banic 
Y.  IlineSy  3  Ohio  St.  25  et  seq.;  2  Political  Code,  chap.  3; 
People  V.  Eastman,  25  Cal.  603;  Livingston  v.  llollenheck,  4 
Barb.  6,  6  et  seq.,  and  18;  Falkner,  Btll  cf:  Co,  v.  Hunt,  16 
Cal.  1G7;  People  \.  Arguello,  37  Id.  524;  People  v.  Whartenby, 
38  Id.  461;  Ellis  et  al.  v.  Linck  et  ah,  3  Ohio  St.  72, 

It  is  clearly  within  the  constitutional  competency  of  the 
Legislature  to  establish  a  State  Board  of  Equalization,  in  the 
manner  and  form,  and  with  the  powers  and  duties  as  fixed 
and  provided  for  in  the  Political  Code,  and  neither  the  com- 
plaints nor  the  facts  show  any  ground  for  interfering  with 
and  reviewing  their  action  in  the  performance  of  their  stat- 
utory duties,  or  for  granting  any  equitable  relief  to  these 
complainants.  To  carry  out  the  provisions  of  the  Constitu- 
tion and  secure  their  object  would  seem  necessarily  to  require 
some  such  body:  People  ex  rel.  v.  Solomon,  46  111.  333. 

The  objection  taken  to  the  action  of  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco  is  without 
foundation.     The  provisions  of  the  Political  Code  supersede 
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the  provisions  of  the  Consolidation  Act  in  that  regard.  The 
Code  establishes  a  general  harmonioas  system  of  taxation 
for  tlie  entire  ^tate,  applicable  to  every  county.  The  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco 
acted  under  and  in  pursuance  of  the  provisions  of  the  Code', 
and  were  bound  by  law  to  do  so.  If  this  were  otherwise, 
the  mere  difference  of  time  when  the  necessary  acts  were 
done,  all  other  things  being  regular,  would  not  vitiate  the 
assessment  and  authorize  a  citizen  to  enjoin  the  collection 
of  the  taxes:  See  cases  cited  above;  Political  Code,  2  An- 
notated, title  9,  p.  3;  also,  Preliminary  Provisions,  sees.  18, 
^*««>  19, 1  Annotated;  State  v.  ConUing,  19  Cal.  501;  Kellogg 
V.  Oslikosh,  14  Wis.  623;  Christy  v.  Board  of  Supervisors^ 
Saciameiito  Count!/,  39  Cal.  3-10, 

Creed  Haymondy  also  for  Appellant,  after  a  rehearing  had 
been  granted. 

The  main  features  of  the  revenue  system  established  by 
the  Code  are:  A  determination  by  the  Legislature  of  the 
amount  of  money  annually  to  be  raised;  an  assessment  of 
property  at  its  full  cash  value  by  Assessors  elected  by  the 
people  of  the  county  or  district  in  which  the  property  to  be 
taxed  is  situated;  the  equalization  of  values,  as  between  in- 
dividuals, by  a  county  Board,  consisting  of  persons  not 
elected  by  the  people  of  the  district  in  which  the  property 
is  situated;  the  equalization  of  values  us  between  the  coun- 
ties, by  a  State  Board  not  elected  by  the  people;  the  fixing 
of  a  rate  by  the  State  Board  of  Equalization  sufficient  to 
raise  the  amount  designated  by  the  Legislature;  and  the 
collection  of  that  rate  by  Collectors  elected  by  the  people, 
of  the  district  in  which  the  property  is  situated. 

The  provisions  of  the  Constitution  are :  **  That  taxation 
shall  be  equal  and  uniform  throughout  the  State.  All  prop- 
erty in  this  State  shall  be  taxed  in  proportion  to  its  value — 
to  be  ascertained  as  directed  by  law.  But  Assessors  and 
Collectors  of  town,  county,  and  State  taxes  shall  be  elected 
by  the  qualified  electors  of  the  district,  county,  or  town  in 
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A^rliich  the  property  taxed  for  State,  county,  or  town  purposes 
is  situated:''  Art.  XI,  sec.  13. 

The  provisions  of  the  Code  and  of  the  Constitution,  taken 
together,  we  claim  constitute  a  system  harmonious  in  all  its 
parts,  tendiug  to  the  accomplishment  of  the  leading  feature 
of  the  fundamental  law,  namely,  uniformity — taxation  in 
proportion  to  valuation. 

A  Court  will  not  declare  a  statute  unconstitutional  unless 
its  invalidity  is  established  beyond  a  reasonable  doubt.  But 
<*^>  it  is  not  with  the  policy  of  this  statute  or  its  provisions 
that  we  have  to  deal.  The  question  presented  requires  an 
an  examination  at  your  hands  of  the  authority  of  the  Legis- 
lature to  enact  the  revenue  system  contained  in  the  provis- 
ious  of  the  Code — the  exercise  of  the  most  delicate  power 
conferred  upon  a  Court — a  power,  the  existence  of  which 
was  formerly  denied  in  toto  by  some  of  the  most  distin- 
guished public  men,  and  which  is  never  to  be  exercised, 
except  when  the  conflict  between  the  statute  and  the  Con- 
stitution is  palpable,  and  incapable  of  reconciliation. 

In  the  case  of  Santo  v.  The  State  of  loiva^  2  Iowa  Reports, 
186,  Mr.  Justice  Woodwabd  said: 

''For  some  time  after  the  establishment  of  the  State  Gov- 
ernment it  was  doubted  whether  the  judiciary  possessed 
authority  to  declare  and  hold  an  Act  of  the  Legislature  un- 
constitutional and  void,  and  the  exercise  of  the  power  was 
declined  by  some  Courts.  And  now,  although  the  power  is 
universally  admitted,  its  exercise  is  considered  of  the  most 
delicate  and  responsible  nature,  and  is  not  i^sorted  to  unless 
the  case  be  clearly  decisive  and  unavoidable.  It  is  the 
duty  of  the  Court  to  give  an  Act  such  construction,  if  pos- 
sible, as  will  maintain  it." 

Said  the  Supreme  Court  of  Indiana  (4  Indiana,  344),  in 
the  case  of  Maize  v.  The  State  : 

"Such  questions  (involving  the  constitutionality  of  stat- 
utes) are  always  regarded  by  the  Courts  as  of  serious  im- 
portance; the  judiciary  look  to  the  Acts  of  Legislatures 
with  great  respect,  and  reconcile  and  sustain  them  if  possi- 
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ble.  The  General  Assembly  is  ike  immediate  expouent  of 
the  popalar  will,  expressly  delegated  to  clothe  that  will  with 
forms  of  law.  The  presumption  that  snob  a  body  has  s»ne- 
tioned  enactments  in  violation  of  the  Constitation  is  not  to 
be  lightly  indulged.  That  the  Act  is  imperfect,  or  impolitic, 
(iS4)  j[g  QQ^  enough.  These  defects  subsequent  legislation 
can  remove  by  amendment  or  repeal.  To  bring  its  validity 
within  the  control  of  the  Courts,  it  must  be  clearly  subver- 
sive of  the  Constitution." 

In  The  People  v.  The  Central  Pacific  Bailroad  Company  of 
Califof-nia,  43  Cal.  399,  it  is  asserted  in  substance,  that  the 
legislative  power  is  restrained  only  by  the  limitations  of  the 
Constitution  clearly  imposed  upon  its  exercise,  and  that  a 
statute  enacted  is  not  to  be  put  aside  by  the  Courts,  unless 
its  conflicts  with  the  fundamental  law  be  manifest.  For,  say 
the  Court:  '*The  deference  we  owe  to  the  legislative  will  is 
only  second  to  that  which  we  owe  to  the  commands  of  the 
Constitution,  which  both  the  Legislature  and  the  Court  are 
sworn  to  obey." 

In  2Iie  Stockton  and  Visalia  Railroad  Company  v.  The  City 
of  SlocJdon,  41  Cal.  162,  the  authorities  bearing  upon  this 
proposition  are  collated  and  examined.  The  Constitution 
does  not  require  valuations  to  be  made  by  Assessors.  The 
provisions  of  the  Constitution,  with  which  it  is  claimed  the 
Code,  in  relation  to  revenue,  conflict,  are  found  in  section 
thirteen  of  Article  XI.  That  section  contains  four  distinct 
propositions:  First — ^Taxation  shall  be  equal  and  uniform. 
Second — All  property  shall  be  taxed  in  proportion  to  its 
value.  Third — ^That  value  shidl  be  ascertained  as  directed 
by  law.  Fourth — Assessors  and  Tax  Collectors  must  be 
elected  by  the  qualified  electors  of  the  district,  county,  and 
town  in  which  the  property  taxed  for  State,  county,  and 
town  purposes  is  situated. 

We  must  find  the  intention  of  the  framers  of  the  Consti- 
tution in  the  language  of  the  instrument  itself;  and  our  posi- 
tion is,  that  the  fact  that  the  term  ''Assessor"  is  mentioned 
in  the  Constitution,  does  not  place  the  officer  beyond  legis- 
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lative  control,  nor  prevent  the  Legislature  from  prescribing 
the  duties  of  the  office.  We  contend  that  the  term  Asses- 
^**^^  sor,  as  used  in  the  Constitution,  does  not  carry  with  it 
any  definition  of  the  powers  of  that  officer,  and  that  it  is" 
left  to  the  Legislature  to  declare  what  his  powers  and  duties 
shall  be.  I  am  aware  that  this  Court  in  one  case  intimated 
that  the  valuation  of  property  must  be  fixed,  in  the  first 
instance,  by  the  Assessors  elected  by  the  people,  and  that  a 
law  taking  from  the  Assessors  that  power,  and  placing  it  in 
the  hands  of  an  officer  not  so  elected,  would  be  in  violation 
of  the  constitutional  provision  I  have  referred  to.  At  the 
time  our  Constitution  was  adopted,  there  was  not  within  the 
limits  of  the  State  an  officer  known  by  the  name  of  Assessor, 
while  by  referring  to  the  laws  of  other  States  of  the  Union, 
we  find  that  the  power  of  fixing  the  value  of  property  for  the 
l)urpose  of  taxation  was  given  under  their  Constitutions  and 
laws  to  various  officers;  officers  known  by  different  names — 
in  some  States  as  Assessors,  in  some  States  as  Commission- 
ers, and  in  others,  by  other  names;  but  I  believe  there  is 
not  a  single  State  in  which  it  was  ever  claimed  that  the  valu- 
ation fixed  by  such  officers  was  final  and  binding.  The  Con- 
stitution declares  that  Assessors  and  Collectors  must  be 
elected.  If  the  use  of  the  word  Assessor  carries  with  it  a 
definition  of  and  fixes  the  duties  of  the  officer,  ^o  the  use  of 
the  word  Collector  carries  with  it  a  definition  of  and  fixes 
the  duties  of  the  officer.  "  Collector"  is  defined  to  be  one 
appointed  to  receive  taxes.  Now  it  must  be  admitted  that 
if  the  Legislature  could  confer  upon  any  other  officer  the 
power  to  collect  taxes,  it  could  also  confer  the  power  of 
assessing  upon  some  other  officer.  Tlje  two  officers  are  put 
upon  precisely  the  same  footing  by  the  Constitution,  and 
whatever  can  be  done  in  relation  to  one  by  the  Legislature 
can  be  done  as  well  in  relation  to  the  other:  The  AUomej/' 
general  v.  Squires,  14  Cal.  17. 

The  Constitution  provides  for  the  election,  by  the  people, 
rAsoj  q(  various  other  officers,  among  which  are  the  Attorney- 
general,  the  Controller,  Sheriffs,  and  Clerks.     If  the  inser- 
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tion  of  tbe  word  ''Assessor"  in  the  Constitution  carries 
with  it  a  whole  code  of  laws  defining  and  fixing  his  duties, 
and  takes  from  the  Legislature  the  power  to  alter  those 
'duties,  or  to  cast  them  upon  any  other  officer,  the  same  rule 
must  be  applied  in  the  case  of  a  Controller,  Sherifis,  and 
Clerks.  We  have  seen  that  the  term  ''Assessor"  has  no 
fixed  meaning,  in  American  law  at  least.  On  the  other 
hand,  the  duties  of  the  Controller  were  well  known  at  the 
time  of  the  adoption  of  the  Constitution — ^an  officer  exer« 
cising  the  duties  of  Controller  then  existed  in  every  State  of 
the  Union,  sometimes  under  the  name  of  Controller,  some- 
times under  the  name  of  Auditor.  An  officer  with  similar 
powers  has  an  existence  under  the  Federal  Government, 
under  the  name  of  "Auditor,"  and  the  duty,  in  eveiy  in- 
stance, whatever  the  officer  was  called,  was  to  audit  and  pass 
upon  claims  against  the  Government  of  which  he  was  an 
officer.  In  this  State,  it  has  been  expressly  decided  that 
the  Legislature  may  take  from  the  Controller  duties  which 
pertain  to  his  office  and  devolve  them  upon  another  officer, 
or  a  Board  of  officers:  Rosa  v.  Whitman,  Q  Cal.  364. 

The  Constitution  prescribes  that  Sheriflfs  must  be  elected 
by  the  people;  yet,  would  it  be  contended  that  the  various 
laws  which  have  been  passed  in  this  State  allowing  the  serv- 
ice of  summons  to  be  made  by  persons  other  than  Sheriffs, 
are  unconstitutional,  because  such  duties  were  formerly  de- 
volved upon  Sheriffs  ? 

If  we  are  to  be  held  to  the  rule  that  the  valuation  can  only 
be  made  by  some  officer  elected  by  the  people  of  the  district 
in  which  the  property  is  situated,  it  will  follow  as  a  neces- 
sary consequence  that  the  action  of  the  County  Boards  of 
Equalization  have  been  unconstitutional,  and  that  this  Court 
must  now  reverse  the  former  decisions  sustaining  the  Legis- 
lature by  which  the  County  Boards  were  created.  It  is  true 
(4»»)  ^i^Q  Boards  of  Supervisors,  which  of  late  years  have 
constituted  the  Boards  of  Equalization,  have  been  elected 
by  the  people;  but  it  is  also  true  that  they  have  not  been 
elected  by  the  people  of  the  whole  county.     Counties  have 
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been  divided  into  Supervisor  districts — two,  three,  four, 
fiVe,  and  some  as  high  as  twelve  Supervisor  districts — and 
the  members  of  the  Board  are  elected  by  the  electors  of  dif- 
ferent districts,  and  yet  they  pass  upon  valuations  of  prop- 
erty in  other  districts.  If  the  argument  be  a  sound  one, 
that  the  valuation  must  be  fixed  by  an  officer  elected  by  the 
people  of  the  district — and  cannot  be  changed  by  any  but 
an  officer  so  elected — it  must  be  admitted  that  the  whole 
practice  of  the  State  for  twenty  years  has  been  wrong,  and 
that  this  Court  has  during  all  that  time  upheld  that  wrong 
in  the  various  cases  that  have  been  brought  here  involving 
the  question. 

But,  turning  again  to  this  clause  of  the  Constitution,  we 
see  that  uol  only  is  the  Legislature  authorized  to  create  a 
State  Board  of  Equalization,  but  that  the  very  provisions  of 
the  Constitution  which  are  invoked  against  the  power  re- 
quires the  Legislature  to  establish  a  tribunal  of  that  charac- 
ter. There  are  four  propositions  contained  in  that  section. 
One  of  them,  that  the  Assessors  and  Collectors  must  be 
elected  by  the  people,  I  have  already  noticed.  That  is  the 
last  clause  of  the  section.  A  preceding  clause  requires  that 
all  property  in  the  State  shall  be  taxed  in  proportion  to  its 
value;  and  another  clause  prescribes  that  the  value  is  to  be 
ascertained  as  directed  by  law. 

Now  it  is  a  principle  well  settled  in  the  construction 
of  Constitutions,  as  of  statutes,  that  the  Court  must  give 
force  and  eflfecfc  to  every  clause — every  word  in  a  given 
section.  If  it  be  true,  that  under  this  Constitution  the 
Assessors  are  to  fix  the  value  of  property,  and  that  their 
action  to  that  end  is  final,  what  effect  can  be  given  to 
the  provision  which  declares  that  its  value  shall  be  ascer- 
(4S8)  tained  as  directed  by  law?  "All  property  in  this  State 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law."  If  the  action  of  the  Assessor  was  to  be 
final,  what  office  would  any  law,  directed  toward  ascertain- 
ing the  value  of  the  property,  have  to  perform  ?  We  say 
none. 
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But  there  is  another  clause  yet — the  first  clause,  which 
appears  to  be  the  leading  idea  in  this  whole  matter — and 
that  is,  "  that  taxation  shall  be  equal  and  uniform  through- 
out the  State."  Now  I  assert  here,  that  if  you  apply  to  the 
State  Constitution  the  same  rule  which  you  apply  in  the  con- 
struction of  the  Federal  Constitution — that  it  is  a  grant  of 
power — ^you  will  still  be  able  to  find  in  this  provision  the 
power  to  establish  such  a  Board.  ''Taxation  shall  be  equal 
and  uniform  throughout  the  State,*'  says  the  Constitution. 
It  does  not  prescribe  the  rules  by  which  that  uniformity 
shall  be  reached,  nor  how  the  valuations  shall  be  equalized. 
It  leaves  those  matters  to  the  Legislature;  and  we  say,  that 
here  is  a  mandatory  provision  of  the  Constitution  binding 
upon  the  conscience  of  the  legislator,  which  requires  him,  in 
his  capacity  as  a  lawmaker,  to  establish  some  tribunal  by 
which  the  end  sought  may  be  attained.  "Taxation  shall  be 
equal  and  uniform  throughout  the  State."  How  would  ifc 
be  possible  to  attain  that  equality  and  uniformity  which  this 
Constitution  seems  to  contemplate,  if  the  assessments  made 
by  the  Assessors  are  to  be  final?  It  would  not  be  possible. 
The  experience  of  the  past  has  shown  that  even  with  the 
aid  of  the  County  Boards  of  Equalization  it  could  not  be 
attained.  So  far  from  having  equality  and  uniformity  in 
taxation,  we  have  had  inequality  without  uniformity.  We 
have  had  as  many  bases  of  taxation,  as  many  different 
methods  of  valuation  and  equalization,  as  there  have  been 
Assessors  and  Boards  of  Equalization  in  the  various  coun- 
ties. So  that  we  have  learned  that  a  State  Board,  with 
power  to  supervise  and  harmonize  the  subordinate  agents 
(i»)  jg  indispensable,  in  order  to  cany  out  the  mandate  of 
our  fundamental  law. 

The  power  to  assess  does  not  include  the  power  to  equal- 
ize. Assuming,  for  the  sake  of  the  argument,  what  we  deny 
in  fact,  that  the  Constitution  requires  a  valuation  to  be  made 
by  an  Assessor  elected  by  the  people,  yet  it  will  not  follow 
that  the  powers  and  duties  devolved  upon  the  State  Board 
of  Equalization  are  obnoxious  to  the  constitutional  provis- 
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ions.  Section  thirteen  of  Article  XI  of  the  Constitution, 
among  other  things,  requires,  in  relation  to  the* revenue, 
the  exercise  of  at  least  three  distinct  powers:  assessment, 
equalization,  and  collection.  The  mode  and  manner  in 
which  these  several  and  distinct  powers  are  to  be  exercised 
— with,  at  most,  the  exception  that  the  particular  officers 
who  exercise  in  part  the  first  and  last  named  powers  must 
be  elected,  etc. — are  left  to  the  discretion  of  the  Legislature. 

The  power  to  assess  is  one  thing;  the  power  to  equalize 
is  another;  and  the  power  to  collect,  still  another.  But  all 
must  be  exercised  if  we  are  to  carrj-  out  the  provisions  of 
the  Constitution.  The  definition  of  the  word  **  equalize," 
given  by  Webster,  is  **to  make  equal;  as  to  equalize  ac- 
counts; to  equalize  taxes  or  burdens."  Now  this  power  was 
never  vested  in  the  Assessor  in  any  State.  It  is  a  separate 
and  distinct  power  from  the  power  to  assess.  It  is  true  that 
a  knowledge  of  some  of  the  facts  necessary  to  make  an 
assessment  may  be  necessary  to  make  an  equalization,  but 
it  does  not  follow  that  they  are  one  and  the  same  thing.  It 
is  only  after  the  duty  of  the  Assessor  has  been  fully  per- 
formed that  the  exercise  of  the  power  to  equalize  com- 
mences. It  is  a  power  intervening  between  the  assessment 
and  collection  of  taxes — a  .power  the  existence  of  which  is 
recognized  by  almost  every  State  in  the  Union.  This  very 
question  has  been  passed  upon  in  the  State  of  Illinois,  and 
the  power  has  been  affirmed.  I  refer  to  the  case  of  Tlie 
(iao)  people  of  ilie  State  of  Illinois  ex  rel,  0.  II.  Minor,  An- 
ditor,  etcy  v.  Edward  8.  Salomon,  Count?/  Cletk  of  Cook 
County,  reported  in  46  Illinois  Reports,  333.  The  provision 
of  the  Illinois  Constitution,  corresponding  to  ours,  is  as 
follows  (Art.  IX,  sec.  2): 

"The  General  Assembly  shall  provide  for  levying  a  tax 
by  valuation,  so  that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his  or  her  property;  such 
value  to  be  ascertained  by  some  person  or  persons  to  be 
elected  or  appointed  in  such  a  manner  as  the  General  Assem- 
bly shall  direct,  and  not  otherwise." 
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It  will  be  seen  that  the  Oonstitation  of  Illinois,  like  the 
Constitution  of  our  own  State,  provides  that  property  shall 
be  valued,  in  the  first  instance,  by  persons  elected  or  ap- 
pointed for  that  purpose — both  Constitutions  in  that  respect 
being  substantially  the  same.  On  the  8th  of  March,  1867, 
an  Act  to  amend  the  revenue  laws,  and  to  establish  a  Board 
for  the  equalization  of  assessments,  was  passed  by  the  Legis- 
lature of  Illinois.  The  leading  features  of  that  Act  do  not 
vary  from  our  own  law.  The  reasons  which  led  to  the  en- 
actment of  the  statute  in  that  State  are  similar  to  those 
which  led  to  the  enactment  of  our  own  statute.  The  va- 
lidity of  the  Illinois  statute  was  attacked,  and  the  power  of 
the  Legislature  to  pass  it  was  challenged  on  the  precise 
grounds  urged  against  our  statute. 

It  will  be  seen  by  reference  to  the  provision  of  our  own 
Constitution  that  it  does  not  require  that  property  shall  be 
taxed  at  its  actual  cash  value,  but  the  requirement  is  that  it 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law. 

It  was  in  order  to  carry  out  this  provision  that  the  State 
Board  of  Equalization  was  created,  and  poweij  given  it  to 
equalize  the  values  as  between  the  counties 'so  that  uni- 
formity might  be  obtained.  A  State  Board  does  not  fix  the 
value  upon  property;  the  value  is  fixed  in  the  first  instance 
(4B1)  \^j  ^Y^Q  Assessors  of  the  respective  counties  or  dis- 
tricts; but  the  State  Board  does  reduce  the  rates  to  an  equal 
standard,  so  that  the  same  amount  of  property  in  Alpine 
County  shall  bear  the  same  burden  of  taxation  as  a  like 
amount  of  property  in  San  Francisco.  If  authority  be 
needed  to  sustain  the  proposition  which  we  maiutiun  is  sus- 
tained by  the  very  language  of  the  Constitution,  that  author- 
ity will  bo  found  in  the  Illinois  case  cited,  for  it  is  there 
clearly  held  that  the  right  to  create  a  State  Board  of  Equal- 
ization, with  power  to  review  the  valuations  of  the  Assess- 
ors, is  vested  in  the  Legislature;  that  not  only  does  the 
power  exist,  but  it  is  the  duty  of  the  Legislature,  in  order 
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to  carry  into  operation  the  provisions  of  the  Constitution 
itself,  to  create  such  a  Board. 

The  next  point  made  in  this  case,  and  to  which  the  Court 
seems  to  attach  a  great  deal  of  importance,  arises,  if  it  arise 
at  all,  under  section  three  thousand  six  hundred  and  ninety- 
six  of  the  Political  Code: 

''At  the  same  time  the  Board  must  determine  and  trans- 
mit to  the  Board  of  Supervisors  of  each. county  the  rate  of 
the  State  tax  to  be  levied  and  collected,  which,  after  allow- 
ing for  delinquency  in  the  collection  of  taxes,  must  be  suffi- 
cient to  raise  the  specific  amount  of  revenue  directed  to  be 
raised  by  the  Legislature  for  State  purposes." 

I  believe  it  is  admitted  upon  all  sides  that  it  would  bo 
competent  for  the  Legislature  to  say  that  there  should  be 
raised  for  any  given  fiscal  year  a  specified  sum,  and  to  dele- 
gate, if  I  may  so  call  it,  the  power  to  make  the  computation 
upon  the  return  of  the  Assessors,  so  as  to  ascertain  the  rate 
per  centum  necessary  to  raise  that  amount.  But  it  is  con- 
tended that  the  provision  in  this  section  which  allows  the 
State  Board  of  Equalization  to  take  into  consideration  the 
fact  that  there  might  be  a  delinquency,  in  computing  the 
rate  of  tax  necessary  to  produce  the  sum  specified  by  the 
LegiBl(\ture,  is  unconstitutional,  because  it  is  a  delegation  of 
<**®^  legislative  power.  We  are  not  here  to  deny  the  propo- 
sition, broadly  asserted  upon  the  other  side,  that  the  legis- 
lative power  cannot  be  delegated.  We  admit  that  a  power, 
conferred  upon  an  agent,  because  of  his  fitness  and  because 
of  the  confidence  reposed  in  him,  cannot  be  delegated  to 
another.  That  Legislatures  stand  in  this  relation  to  the 
people  whom  they  represent,  cannot  be  doubted. 

We  maintain,  in  the  first  place,  that  in  the  section  under 
consideration  there  is  no  delegation  of  legislative  power  to 
the  State  Board  of  Equalization.  The  legislative  power  is 
the  authority  under  the  Constitution  to  make  laws,  and  to 
alter  or  repeal  them.  Is  there  any  delegation  of  such  an 
authority  here?  Was  not  this 'law  perfect  and  complete 
when  it  emanated  from  the  law-making  power?    Does  this 
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section  confer  upon  the  State  Board  of  Equalization  any 
power  or  authority  to  make  laws?  We  say  no.  It  is  true 
that  there  is  a  discretionary  power  vested  in  the  Board  by 
this  section,  but  it  is  not  a  power  to  say  what  the  law  shall 
be;  it  is  a  power  to  ascertain  facts,  and  to  apply  the  law  to 
them.  Under  the  system  formerly  existing  in  this  State,  the 
Legislature  fixed  the  rate  of  taxation  in  advance  of  the  an- 
nual assessments,  and  it  was  utterly  impossible  that  the 
Legislature  should  or  could  know  the  amount  necessary  to 
be  raised.  The  inevitable  result  was,  that  either  a  greater 
or  a  less  amount  of  money  than  the  exigencies  of  the  State 
required  was  raised.  Under  the  present  system,  the  Legis- 
lature first  fixes  the  amount  necessary  to  carry  on  the  opera- 
tions of  the  State  government  at  a  sum  certain.  The  assess* 
ments  are  then  made,  a  return  made  to  the  State  Board  of 
Equalization  of  the  amount  of  taxable  property  in  the  State, 
and  by  a  mathematical  calculation  the  Board  ascertains  the 
rate  necessary  to  raise  the  amount  required  by  the  Legisla- 
ture, taking  into  consideration  the  fact  that  expenses  are 
incun*ed  in  the  collection  of  the  revenue,  and  that  in  the 
nature  of  things  there  must  be  delinquencies. 
<ft33)  Jq  fixing  that  rate  the  Board  estimates  as  near  as  may 
be,  the  expense  of  collecting  the  revenue  and  the  amount  of 
the  delinquency,  and  fixes  a  rate  sufiicient  to  raise  a  net 
sum  equal  to  that  required  by  the  Legislature.  The  Legis- 
lature leaves  io  the  Board  the  determination  of  a  question 
of  faet  which  it  could  not  possibly  determine  itself,  and  it  is 
claimed  that  this  is  a  delegation  of  the  law-making  power. 
The  learned  counsel  for  respondents  have  not  cited  any 
cases  which  sustain  the  theory  contended  for  by  them,  but 
we  are  referred  to  numerous  cases  in  the  different  States 
which  assert  the  principle  that  the  law-making  power  can- 
not be  delegated.  Upon  a  review  of  those  cases,  however, 
it  will  be  found  that  in  none  of  them  is  there  involved  the 
question  presented  here.  They  are  of  that  class  of  cases  in 
which  the  question  presented  was,  whether  it  was  compe- 
tent for  the  Legislature  to  pass  bills  authorizing  the  people 
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of  Tarions  localities  to  decide  the  question  of  the  location  of 
conuty  seats;  of  whether  pnblic  schools  should  be  main- 
tained or  not;  and  in  some  of  them  the.  question  as  to 
whether  it  was  a  delegation  of  the  law-making  power  or  not 
tamed  upon  the  form  of  expression  nsed  in  the  Act.  A  dis- 
tinction was  taken  between  an  Act  which  prescribed  that  it 
should  have  the  force  of  law  after  a  vote  of  the  people  of 
the  locality  in  the  affirmative,  and  an  Act  which,  in  form, 
was  a  law  when  passed,  but  depended  for  its  enforcement 
upon  the  action  of  the  people  of  a  locality — a  distinction 
which  turned  upon  the  form  and  not  upon  the  substance  of 
the  Act;  a  distinction  which  we  think  is  one  without  a 
difference:  Hobart  v.  J7ie  Supervisors  of  Butte  County,  17 
Oal.  24. 

«/.  P.  Hoge,  also  for  Appellant. 

I  have  looked  into  the  Constitutions  of  Arkansas,  Florida, 
Illinois,  Indiana,  Kansas,  Louisiana,  Michigan,  Minnesota, 
(434)  Mississippi,  Nebraska,  Oregon,  Tennessee,  South  Car- 
olina, Texas,  Virginia,  West  Virginia  and  Ohio — seventeen 
States — and  find  that  they  all  require,  by  provisions  almost 
identical  with  our  own  in  this  regard,  that  all  taxation  shall 
be  equal  and  uniform.  Not  only  is  that  the  case,  but  it  is 
the  settled  doctrine  of  American  law  and  practice,  and  is 
the  practical  construction  of  every  Constitution  that  has 
ever  been  adopted  in  this  Union,  that  taxation  should  be 
levied  with  reference  to  equality  and  uniformity.  It  is 
American  constitutional  law.  Now,  of  those  States  that  I 
have  named,  I  have  been  able  to  look  into  the  legislation 
of  Florida,  Illinois,  Indiana,  Kansas,  Minnesota,  Michigan, 
Oregon,  Ohio,  West  Virginia  and  Louisiana — ten  States — 
and  I  find  that  they  uniformly  tax  credits  as  we  do,  with 
more  or  less  variation  or  allowance.  That  is  not  all.  I 
have  looked  into  the  legislation  of  States  which  have  no 
particular  constitutional  provisions  bearing  upon  this  ques- 
tion, and  I  find  that  they  have  uniformly  done  the  same 
thing — ^Kentucky,  Maine,  Iowa,  Connecticut,  Massachusetts, 
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New  York,  Marjlaijcl,  New  Jersey,  New  Hampshire,  Mis- 
souri, WiscoDsln,  Georgia,  Alabama— thirteen  States.  Thus 
we  fiod  twontj-three  of  our  sister  States,  into  whose  leg* 
islation  we  haye  had  an  opportunity  of  looking,  follow  the 
system  which  California  pursues;  and  I  think  that  I  hazard 
nothing  in  the  assertion  that  if  we  could  look  into  the  legis- 
lation of  every  State  in  this  Union,  we  would  find  that  there 
i.s  not  a  single  State  that  does  not  tax  property  of  this  de- 
scription in  the  same  way  that  we  do.  No  case  has  been 
cited  here,  nor,  I  apprehend,  can  be  cited,  which  holds 
such  legislation  to  be  unconstitntional,  or  violative  of  cor- 
rect principles,  or  capable  of  being  attacked  by  any  con- 
struction of  any  constitutional  provision,  I  do  not  care  upon 
what  theory  their  system  of  taxation  may  be  based. 

Next,  upon  the  other  branch  of  the  proposition  as  to  the  ^ 
delegation  of  legislative  power,  supposed  to  be  included  in 
(485)  ^\^Q  power  to  fix  the  rate  of  taxation,  I  have  been  able, 
in  the  short  time  allowed  me,  to  look  into  the  legislation  of 
only  a  few  States  besides  our  own  upon  the  subject.  It 
will  be  seen  from  the  review  I  have  already  made  of  legis- 
lation in  the  State  of  California,  that  it  cannot  be  ques^ 
tioned  that  this  power  has  been  uniformly  given  in  this  State 
to  county  authorities  for  county  purposes.  The  law  in 
question  has  undertaken  to  give  it  to  State  Boards  for  State 
l)urposes,  and  to  County  Boards  for  County  purposes, 
Whether  this  is  in  any  sense  a  delegation  of  legislative  power 
is  a  question  which  will  come  up  hereafter.  At  present  it 
is  simply  a  question  of  what  is  legislative  practice.  Now^ 
in  the  State  of  Illinois,  with  a  similar  Constitution  to  our 
own,  they  constantly  delegate  the  power  and  the  duty  to 
fix  the  rate  of  taxation — in  some  instances  to  the  Governor, 
Auditor,  and  Treasurer  together,  in  others  to  the  Governor 
and  Auditor,  and  in  some  of  their  legislation  the  power  ia 
given  to  the  Auditor  alone.  Of  course,  I  am  familiar  with 
that  legislation,  because  I  came  from  that  State.     The  f 

power  has  always  been  so  exercised  from  the  foundation  of 
the  State  government.     In  Florida,  they  give  it  to  the  Cou- 
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troUer,  a  constitational  officer,  I  presume,  under  their  Cod- 
atitutiou ;  whether  he  is  or  not,  I  have  not  ascertained.  lu 
Iowa,  they  give  it  to  the  County  Boards  of  Equalization 
and  to  the  State  Board  of  Equalization,  as  we  do;  and  Iowa 
has  the  same  constitutional  provision  precisely  as  the  pro- 
vision cited  from  the  Constitution  of  the  State  of  New 
York,  in  the  case  of  Jhe  People  v.  Supervisors  of  Kings 
County,  which  was  decided  recently  by  the  Court  of  Ap- 
peals of  New  York,  and  which  was  supposed  to  have  a 
bearing  upon  this  case.  In  relation  to  that  case,  I  will  say 
that,  with  the  same  constitutional  provision  precisely,  letter 
for  letter,  no  court  in  Iowa  has  ever  attempted  to  hold  that 
such  a  legislative  provision  was  unconstitutional  and  void. 
In  the  State  of  Iowa  they  have  had  that  provision  always  in 
<«M)  their  Constitution,  It  got  into  the  Constitution  of 
New  York  in  1846,  and  was,  no  doubt,  aimed  at  a  particular 
evil.  Although  the  Court,  in  delivering  the  opinion,  as** 
snmed  that  this  was  the  first  instance  in  which  such  a  dele- 
gation of  power  was  ever  given  in  a  tax  law,  yet  it  was  de- 
monstrated by  a  Senator  on  the  floor  of  the  Senate  of  that 
State  that  there  were  six  laws  within  four  years  passed  by 
the  Legislature  of  the  State  of  New  York  doing  that  very 
thing,  and  the  dates,  volumes,  and  pages  were  cited;  so  that 
when  the  Court  made  that  decision,  although  they  may 
have  been  perfectly  correct  in  expounding  their  own  Con- 
stitution, upon  which  they  decided  alone,  and  upon  a  pro- 
vision which  does  not  exist  in  our  Constitution,  they  were 
yet  so  ignorant  of  their  own  legislation  that  they  asserted 
that  that  was  the  first  instance  known  in  the  State  in  which 
such  a  provision  was  ever  placed  in  a  tax  law.  It  only 
shows  that,  although  Supreme  Courts  are  constitutionally 
supposed  to  be  infallible,  the  fact  does  not  always  bear  out 
the  constitutional  idea*  In  Georgia,  they  give  this  power 
to  the  Governor,  assisted  by  the  Controller  General. 

In  the  former  argument  of  this  cause  one  of  the  Justices 
asked  if  this  power  could  be  given  to  the  Governor.  I  said 
I  thought  it  could.     I  did  not  have  the  authorities  before 
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me,  but  answered  that  I  thongbt  it  could.  I  fiud  that  the 
veiy  thing  which  his  Honor,  the  Justice,  suggested,  by  waj 
of  inquiry,  is  done  in  Illinois,  in  Florida,  and  in  Iowa,  with- 
out question.  I  shall  not  go  into  this  legislation,  although 
I  have  it  here  abstracted.  It  will  be  found  to  be  almost 
identical  with  our  own. 

.  No  State  has  ever  held  that  such  a  delegation  of  legisla^ 
tive  power,  if  it  is  to  be  styled  a  delegation  of  legislative 
power,  is  unconstitutional.  I  find  no  such  case;  and  the 
only  case  that  is  cited  and  relied  upon  is  this  case  in  New 
York,  which  depends  upon  their  own  constitutional  provis- 
ion. I  shall  contend,  presently,  that  there  is  no  such  del- 
<**''>  egation  of  legislative  power  in  these  provisions  of  this 
law,  as  violate  any  constitutional  principle.  I  do  not  think 
this  doctrine,  which  the  counsel  contend  for,  can  be  sus- 
tained by  authority  or  reason.  It  is  under  these  circum- 
stances, and  in  this  state  of  the  legislative  and  judicial 
history  of  our  own  and  other  States,  that  the  questions  in- 
volving the  constitutionality  of  our  existing  revenue  laws, 
are  presented.  The  constitutionality  of  the  law  under  in- 
vestigation, it  seems  to  me,  receives  irresistible  support 
from  the  universal  practice,  under  whatever  constitutional 
provisions,  so  far  as  we  have  been  able  to  ascertain. 

I  come  now  to  discuss  the  particular  propositions  which 
have  been  made  in  relation  to  the  constitutional  validity 
of  the  legislation  in  question.  As  I  understand  the  argu- 
ments of  counsel  who  have  addressed  the  Court,  the  main 
objections  which  have  been  presented,  and  to  which  the 
argument  has  been  directed,  are  these :  That  the  revenue 
law,  in  establishing  a  State  Board  of  Equalization,  violates, 
first,  the  provisions  of  section  thirteen,  Article  XI,  of  the 
Constitution,  in  relation  to  taxation,  in  giving  to  that  Board, 
as  is  supposed,  powers  that  belong  to  the  Assessor  to  be 
elected  by  the  people;  second,  the  provisions  of  the  third 
and  fourth  Articles  of  the  Constitution,  in  relation  to  legis- 
lative powers,  and  that  it  attempts  to  delegate  from  the 
legislative  body  to  that  Board  certain  legislative  powers. 
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The  third  Article,  as  you  will  recollect,  divides  the  powers 
of  the  Government  into  three  departments — legislative,  ex- 
ecutive, and  judicial — and  provides  that  ['neither  shall  exer- 
cise the  powers  of  the  other.  The  fourth  Article  provides 
that  legislative  power  shall  be  vested  in  a  General  Assembly ; 
and,  third,  that  the  taxation  of  solvent  debts  is  double  taxa^ 
tion,  and  therefore  renders  the  tax  void,  as  also  violating 
the  equality  ^nd  uniformity  required  by  the  constitutional 
provisions  of  section  thirteen,  Article  XI. 
.&38)  These  are  the  general  questions,  shortly  stated,  as  I 
understand  them,  which  have  been  discussed.  As  we  have 
already  seen,  the  general  taxing  power  of  the  State  covers 
all  subjects,  and  is  not  limited  to  property  only,  whatever 
may  be  the  definition  of  the  term.  The  only  limitation  upon 
the  power  is  equality,  uniformity,  and  where  property  is  to 
be  taxed  Assessors  shall  be  elected;  that  property  shall 
be  taxed  in  proportion  to  its  value — that  value  to  be  ascer- 
tained as  directed  by  law.  Outside  of  these  restrictions  the 
power  is  supremo.  As  to  the  means  and  manner,  the  mode, 
the  form,  the  shape,  in  which  the  power  shall  be  exercised, 
the  Constitution  is  silent.  Keeping  within  the  particular 
restrictions,  all  else  is  of  legislative  cognizance. 

In  our  American  forms  of  government,  by  written  Consti- 
tutions, the  provisions  are  of  an  exceedingly  general  charac- 
ter, and  are  almost  entirely  mere  enunciations  of  funda- 
mental principles,  supposed  to  be  the  distinguishing  charac- 
teristics of  a  republican  form  of  government.  A  general 
chart  of  power  is  laid  down,  with  very  little  detail.  This 
was  the  great  object,  and  it  is  only  of  late  years  that  the 
nature  of  legislative  powers,  of  governmental  action,  the 
objects  and  purposes  to  which  it  should  be  directed,  the 
mode,  and  means,  and  manner  in  which  the  sovereign  power 
should  be  restrained  and  limited,  and  confined  to  purposes 
and  objects  consistent  with  an  enlarged  idea  of  public  liberty 
and  private  rights,  have  become  the  subjects  of  so  much 
discussion,  both  in  legislative  and  constitutional  assemblies. 

Now,  the  cardinal  object  of  all  constitutional  construction 
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is  to  advance,  to  secure  the  barmonj,  the  consistency,  the 
purpose,  tlie  design,  not  only  of  its  several  provisions,  but 
of  the  Avhole,  so  as  to  carry  out  the  powers,  the  duties  of  a 
Qovernment,  intended  to  last  for  all  time,  to  protect  and  ad- 
vance all  the  great  interests  of  a  State.  It  is  the  chart  of  a 
Government,  and  not  to  be  technically,  narrowly  construed, 
and  confined  to  the  destruction  of  its  power  for  good — the 
^**^^  destruction  of  the  very  object  of  all  Con|titutions — to 
give  to  the  Government  the  power  to  protect  the  liberties  of 
its  people;  to  protect  and  secure  the  rights  of  property  and 
of  individuals.  Our  Constitution,  framed  in  accordance 
with  this  idea,  gives  to  the  Legislature  power  over  the  Avhole 
subject  of  values,  of  equality,  of  uniformity — gives  to  the 
Legislature  the  power  to  provide  means  of  ascertaining  the 
information  necessary  to  comply  with  the  constitutional  re- 
quirement of  equality  and  uniformity.^ 

Tliis  is  the  great  leading  idea,  not  only  of  our  Constitution, 
but  of  all  American  forms  of  government.  When  our  Con- 
stitution provides  for  the  election  of  Assessors,  it  provides 
for  one  of  those  means;  it  employs  one  of  those  agencies 
which  is  within  the  power  of  the  State  to  use  in  order  to 
acquire  the  necessary  information  upon  which  it  is  to  act  in 
securing  the  equality  and  uniformity  that  the  Constitution 
demands.  But  that  is  only  one  of  the  means,  one  of  the 
instruments  that  may  be  used.  We  must  construe  it  accord- 
ing to  its  language,  and  its  very  language  shows  that  the 
Constitution  gives  to  the  Legislature  the  whole  subject; 
the  whole  means  by  which  shall  be  secured  that  equality 
and  that  uniformity  over  the  whole  State,  in  every  section 
or  portion  of  the  State;  over  those  smaller  subdivisions  of 
the  State  Government,  the  counties,  cities  and  towns — for 
the  subdivisions  get  all  their  power  from  the  legislative  au- 
thority as  a  portion  of  the  State;  as  an  instrument  of  the 
State — as  a  means  of  carrying  out  the  great  duties  imposed 
upon  the  Government  of  the  State  by  the  provisions  of  the 
Constitution.  They  are  one  of  the  means  by  which  the 
legislative  body  operates  over  the  people  of  the  whole  State. 
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This  great  power  was  confided  entirely  to  the  Legislature, 
Valuation  is  only  one  means  of  attaining  the  great  end  in 
view;  it  is  not  the  thing  itself.  Ours  is  not  a  systena  of  tax- 
ation based  upon  valuation.  It  is  a  system  of  taxation 
based  upon  uniformity,  equality  between  all  sections  of  the 
(440)  State,  and  over  the  people  and  property  of  the  State; 
and  the  valuation  is  but  a  means  to  carry  out  the  constitu- 
tional provision;  nothing  more  nor  less.  To  hold  other- 
wise, is  to  emasculate  the  Government  of  the  power  to  curry 
out  its  duties  under  the  Constitution;  to  deprive  it  of  all 
means  of  arriving  at  the  very  cardinal  end  thoti  all  constitu- 
tional means  aim  at.  All  these  means,  modes  and  manners 
are  but  subsidictry  to  the  great  leading  and  central  idea  of 
the  Constitution  itself. 

To  carry  out  the  argument  on  the  other  side  to  its  legiti- 
mate and  necessary  j^onclusion,  where  would  it  lead  to? 
The  whole  power  of  taxation  over  the  property  of  the  State 
would  be  left  to  the  Assessors.  Elected  by  the  different 
subdivisions  of  the  State  for  the  purpose  of  v^iluation  with 
a  view  to  taxation,  they  would  control,  without  limit,  and 
beyond  the  reach  of  any  legislative  action  whatever,  the 
whole  subject  of  taxation.  This  would  be  the  result  if  the 
argument  advanced  on  the  other  side  is  to  be  sustained. 
The  argument  of  necessity  presupposes  that  the  action  of 
the  Assessor  is  final  and  conclusive  upon  all  branches  of  the 
Government.  It  goes  to  this  extent,  and  it  cannot  stop 
short  of  it  without  yielding  up  the  whole  question;  and  my 
learned  friend.  Judge  Bennett,  with  his  accustomed  direct- 
ness, immediately  assumes  that  as  the  true  proposition. 
He  argued  that  the  power  does  go  to  that  extent,  and  the 
veiy  necessities  of  his  argument  compelled  him  to  assume 
the  position  that  the  action  of  the  Assessor  is  beyond  the 
reach  of  legislative  control,  or  of  control  by  any  means 
whatever. 

Is  there  any  provision  in  the  Constitution  which  renders 
the  action  of  the  Assessors  final  and  conclusive?  If  tbere 
is  notj  the  whole  question  is  yielded.     I  ask  your  Honors, 
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Avbeiico  comes  the  power  of  the  Legislature  to  give  the 
County  Boards  of  Supervisors  the  right  to  interfere  with  or 
control  the  valuations  made  by  a  constitutional  officer,  who, 
as  is  claimed,  is  elected  for  that  pui-pose,  and  who  alono 
****^  has  the  power  of  assessing  ?  That  officer  is  the  As- 
sessor. The  argument  assumes  that  the  Assessor  is  the 
constitutional  officer  to  whom  is  committed  the  subject  of 
valuation  for  the  purpose  of  taxation,  and  upon  that  theoiy 
his  action  is  of  necessity  final,  and  can  no  more^  be  con- 
trolled by  legislative  action  through  a  County  Board  than 
through  a  State  Board.  The  Constitution  provides  for  the 
officer,  and  the  Legislature  carried  out  the  constitutional 
provisions  at  the  very  first  session  of  the  body  convened 
after  the  adoption  of  the  Constitution,  by  providing  for  the 
election  of  Assessors,  and  for  the  duties  of  Assessors.  We 
have,  then,  the  officer  provided  for  by  the  Constitution  and 
established  by  law,  and  how  are  you  going  to  get  any  con- 
trol over  his  action,  upon  the  theory  of  the  learned  coun- 
sel? For  wo  are  now  treating  of  this  question  upon  his 
theory  as  to  the  restriction  of  legislative  power.  The  whole 
subject  of  valuations  belongs  to  the  Assessor  elected  by  the 
people,  says  the  counsel,  and  no  power  to  inquire  into  or 
interfere  with  his  action  is  lodged  anywhere.  That  is  the 
inexorable  result  of  his  argument.  It  forces  him  to  that 
conclusion,  to  that  position,  and  without  it  there  is  nothing 
in  the  argument,  one  way  or  the  other. 

The  idea  of  the  Constitution  is,  of  course,  that  this  equal- 
ity and  uniformity  shall  extend  to  the  whole  State;  that  no 
part  of  the  State  shall  have  any  advantage  over  another,  but 
that  all  shall  work  harmoniously  to  the  same  end.  Experi- 
ence in  this  and  other  States  shows  that  such  a  result  can- 
not be  accomplished  by  local  Assessors  alone.  To  admit 
that  the  Legislature  can  authorize  County  Boards  of  EqnaP 
ization — no  matter  how  the  members  of  such  Boards  are  ap- 
pointed (for  I  contend  that  the  provision  in  regard  to  elec- 
tions has  no  bearing  upon  this  question),  yields  the  whole 
question.     It  is  of  no  consequence  whether  the  Board  to 
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whom  the  counsel  claims  the  power  is  delegated,  is  elected, 
(44a)  Qj.  appointed;  the  object  of  creating  Boards  of  Equal- 
ization is  to  control  the  action  of  the  Assessor — the  action 
of  a  constitutioua]  officer;  and  he  is  as  much  beyond  the 
reach  of  a  Board  whose  members  are  elected  as  of  one 
whose  members  are  appointed.  It  is  attempted  to  show 
that,  under  the  constitutional  provisions  in  relation  to  the 
establishment  of  town  and  county  governments,  and  the 
election  of  Boards  of  Supervisors,  the  Legislature  might 
give  to  County  Boards  the  right  to  control  the  action  of  the 
Assessor,  and  to  review  his  valuations.  I  apprehend  there 
is  nothing  in  that  position  at  all;  such  provisions  have  no 
bearing  upon  the  question  as  to  the  power  of  the  Legisla- 
ture to  go  back  of  the  action  of  the  Assessor.  If  the  argu- 
ment that  the  Constitution  gives  the  Assessor  the  whole 
power  of  assessing  be  correct,  his  assessments  must  be  final 
and  conclusive.  Whence  comes  the  power,  then,  that  has 
been  conferired  upon  the  County  Boards  of  Equalization? 
This  Court  has  always  sustained  the  validity  of  such  Boards, 
and  of  their  action  upon  the  valuations  of  the  Assessors 
when  illegally  or  imperfectly  made.  How  can  the  exercise 
of  this  power  be  reconciled  with  the  Constitution,  except 
upon  the  theoiy  that  the  whole  subject  of  taxation,  the  val- 
uations of  property,  the  manner,  the  time,  and  all  the  pro- 
ceedings necessary  to  meet  the  requirements  of  the  Consti- 
tution, are  subject  to  legislative  control  ? 

I  repeat  it,  then,  that  the  uniform  practice  of  the  Govern- 
ment, the  provisions  of  the  Constitution,  the  necessary  func- 
tions of  government,  are  opposed  to  the  theory  of  the  learned 
counsel.  The  powers  of  the  State  Board  of  Equalization, 
as  given  by  this  law,  are  directed  towards  and  confined  to 
the  valuations  made  by  the  Assessors.  The  assessments 
must  be  laid  before  the  Board,  and  upon  such  data  they  must 
so  equalize  the  valuations  as  to  secure  equality  and  uniform- 
ity throughout  the  State.  The  object  is  to  secure  equality 
and  uniformity  in  taxation;  the  data  to  be  acted  upon  is  the 
valuations  made  by  the  Assessors;  and  the  Board  is  merely 
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(448)  ^jjQ  instrument  used  to  attain  the  object.  That  object  lies 
at  the  foundation  of  the  constitntional  provision  on  thia 
subject,  and  the  legislation  of  this  State  has  been  uniformly 
consistent  with  it.  The  argument  that  this  law  attempts  to 
give  the  Board  power  to  assess  is  utterly  finfounded.  They 
have  nothing  whatever  to  do  with  fixing  the  valuations  in 
the  first  instance.  They  cannot  assess  any  property.  They 
do  not  deal  with  the  property.  They  act  upon  the  valuations 
already  made  by  the  assessor.  In  this  regard  thej  have  bnt 
one  duty  to  perform:  they  examine  what  the  Legislature 
requires  to  be  placed  before  them — the  assessment  rolls  of 
the  different  counties,  prepared  by  the  constitutional  officers; 
the  description  of  all  the  property  in  the  State,  with  the 
names  of  the  persons  who  own  it — in  order  to  see  that  the 
assessments  in  the  different  poFtions  of  the  State  have  beeu 
made  upon  correct  and  like  principles.  It  is  their  dnty  to 
see  that  the  Assessors  all  follow  the  same  rules;  to  see  that 
while  the  Assessors  in  one  section  of  the  State  proceed  upon 
a  correct  plan,  the  Assessors  in  other  sections  shall  not  follow 
other  and  erroneous  rules.  Thus,  the  Board  is  to  secure 
justice  to  all  taxpayers — equality  and  uniformity  of  taxation 
throughout  the  State.  Thus  they  are  to  prevent  what  the 
Supreme  Court  of  Illinois,  from  the  case  cited  here,  from  the 
forty-sixth  volume  of  Illinois  Reports,  characterize  as  "gross 
inequalities,"  '' monstrous  evils,  inflicting  injustice  upon  the 
individual  property  owner,  and  robbing  the  treasury  of  the 
State  of  its  just  revenue."  There,  the  Court  say  that  if  the 
Legislature  have  no  power  to  correct  such  great  evils,  it  is 
indeed  ''a  feeble  instrument,  and  the  sooner  it  is  overhauled, 
and  its  weak  places  strengthened,  the  better."  Without  a 
Stato  Board  of  Equalization  here,  the  same  thing  woald 
exist  in  this  State.  The  object,  then,  of  our  Constitution 
was,  not  to  increase  taxation  nor  to  reduce  taxation,  not  to 
give  this  Board  any  power  over  the  subject  of  taxation,  but 
merely  to  equalize  the  assessments  so  that  there  shall  be  a 
<444)  harmonious  and  equal  system  of  valuation,  applicable  to 
all  the  property  of  the  State.  That  was  the  whole  object,  aod 
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there  is  nothing  in  the  law  whatever  which  gives  the  Board 
any  power  over  taxation . 

The  same  requirement  of  the  Constitution  is  applicable  to 
taxation  for  counties,  towns  and  cities,  as  for  the  State.  The 
same  equality  and  uniformity  is  required  in  one  case  as  in 
the  other.  According  to  all  the  authorities,  the  Legislature 
can  no  more  authorize  equalization  for  a  county  than  it  can 
for  the  whole  State.  A  county  is  a  municipal  corporation 
having  subordinate  legislative  powers  for  local  purposes.  It 
is  created  by  the  Legislature,  and  derives  all  its  authority 
from  that  source.  Certainly  the  Legislature  cannot  author- 
ize its  creature  to  do  a  thing  which  the  creating  power  itself 
has  no  authority  to  do.  The  Board  of  Supervisors  can  do 
nothing  but  what  the  law  authorizes  them  to  do. 

Now,  in  the  case  of  The  JPeople  v.  Salomon,  46  111.  333, 
which  the  counsel  has  not  even  deigned  to  notice  at  all,  the 
Court  discusses  this  question  of  equalization  upon  constitu- 
tional grounds,  and  reaches  the  conclusion  that  it  is  not  only 
right,  but  that  it  is  within  the  constitutional  power  of  the 
Legislature  to  establish  a  State  Board  of  Equalization,  and 
that  it  was  absolutely  essential  to  do  so  in  order  to  carry  out 
the  mandate  of  the  Constitution  to  secure  equality  and  uni- 
formity. No  case  has  been  cited  to  the  contrary,  and  no 
case  can  be  cited.  It  is  well  known  that  in  every  State  in 
the  Union  the  same  inequalites  have  followed  where  there 
has  been  no  State  Board  of  Equalization.  There  is  not  a 
State  in  (he  Union  that  does  not  establish  in  some  form  or 
other  a  Board  of  Equalization  to  secure  that  equality  and 
uniformity  recognized  as  necessary,  either  in  so  many  words 
in  tho  Constitutions,  or  by  the  practical  construction  of  the 
Constitutions  of  all  the  States.  If  there  had  been  any  such 
case,  the  learned  counsel  would  doubtless  have  found  it  out 
and  cited  it  hero.  My  conclusion  is  that  there  is  no  such 
'***^  case.  I  have  searched  very  industriously  to  find  such  au- 
thority, but  I  have  not  found  a  single  case  where  the  consti- 
tutional right  of  the  legislative  body  to  provide  the  means, 
and  tho  mode,  and  manner  of  taxation,  so  as  to  secure  uni- 
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formity  and  equality,  Las  ever  been  questioned  by  a  Court 
of  justice;  yet  I  know  the  power  Las  been  exercised  from 
the  foundation  of  this  Government  to  the  present  time. 

I  understand  that  it  has  been  admitted  in  the  argument — 
I  think  it  is  so  admitted  in  the  petition  for  the  rehearing, 
and  certainly  it  was  admitted  in  the  former  argument — that 
it  would  be  perfectly  constitutional — would  be  no  delegation 
of  legislative  power — if  the  Act  simply  authorized  the  fixing 
of  a  rate  sufficient  to  raise  a  given  sum.  It  will  be  my  busi- 
ness to  show  that  nothing  more  than  that  power  is  given, 
and  nothing  more  has  been  done  than  the  Legislature  have 
been  in  the  uniform  habit  of  authorizing  the  inferior- subdi- 
visions of  the  State  Government  to  do.  They  have  uniformly 
required  Boards  of  Supervisors  to  levy  taxes  within  par- 
ticular limits,  and  to  fix  rate^  necessary  to  produce  the 
amounts  desired  to  be  raised.  The  statute  books  are  full  of 
such  provisions,  and  I  do  not  understand  the  counsel  on  the 
other  side  to  question  this  power.  Now,  I  admit  that  the 
taxation  must  originate  with  the  legislative  power,  and  I 
think  the  proposition  has  that  extent,  nnd  no  more.  That 
irt  equally  true  of  every  political  division  of  the  State,  as 
much  so  as  of  the  State  at  large.  This  is  the  correct  prin- 
ciple, and  it  is  so  laid  down  by  Oooley,  on  pages  five  hundred 
and  seventeen  and  five  hundred  and  eighteen  of  his  work  on 
*'  Constitutional  Limitations."  That  is  as  far  as  the  propo- 
sition ever  did  go;  that  the  power  of  taxation  must 'always 
originate  with  the  Legislature.  How  it  shall  be  carried 
out,  what  agencies  shall  efiFect  the  design  of  the  State,  I 
never  understood  to  be  questioned  by  anybody,  until  the 
argument  of  this  cause,  as  properly  belonging  to  the  legisla- 
tive power.  At  least,  I  have  not  been  able  to  find  any  case 
<**®^  that  does  go  to  any  such  extent,  except  the  New  York 
case,  of  which  I  have  been  speaking,  and  that  was  decided 
upon  a  peculiar  constitutional  provision.  Sections  thirty- 
hix  hundred  and  ninety-six  and  thirty-seven  hundred  and 
thirteen  of  our  Political  Code  show  the  extent  of  the  power 
that  has  been  given  to  this  State  Board  of  Equalization. 
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Section  thirty-six  hundred  and  ninety-six  provides  '*at  the 
same  time  the  Board  must  determine  and  transmit  to  the 
Boards  of  Supervisors  of  each  county,  the  rate  of  the  State 
tax  to  be  levied  and  collected,  which,  after  allowing  for  de- 
linquencies in  the  collection  of  taxes,  must  be  siiflScient  to 
raise  the  specific  amount  of  revenue  directed  to  be  raised 
by  the  Legislature  for  State  purposes."  Section  thirty- 
seven  hundred  and  thirteen  provides  that  "the  State  Board 
of  Equalization  must,  for  State  purposes,  for  the  twenty^ 
four  and  twenty-fifth  fiscal  years,  fix  such  an  ad  valorem  rate 
of  taxation  upon  each  one  hundred  dollars  value  of  taxable 
pi^perty  of  this  State,  as  will  raise  for  each  of  said  years  " 
the  sums  specified  therein,  amounting  in  the  whole,  together 
with  other  amounts  required  to  bo  raised,  to  two  million 
three  hundred  and  seventy-two  thousand  dollars.  This  is 
the  power  which  is  given  to  the  State  Board,  and  the  only 
part  that  is  questioned  is  that  which  says,  after  allowing  for 
delinquencies,  they  shall  ascertain  the  rate  of  taxation  neces- 
sary to  raise  the  amount  required. 

Now,  it  is  perfectly  apparent,  in  the  first  place,  that  this 
Board  has  no  discretion  as  to  the  amount  to  be  raised.  They 
are  to  raise  what  the  Legislature  directs  them  to  raise  and  put 
into  the  treasury — so  many  thousands  of  doUai'S.  It  seems 
to  me  to  be  very  apparent  that  the  only  operation  the  State 
Board  performs  is  simply  to  make  an  arithmetical  calcula- 
tion, after  they  have  ascertained  the  amount  of  property 
upon  which  taxes  can  be  assessed,  of  the  percentage  neces- 
sary to  raise  the  given  amount.  That  is  all  that  is  delegated 
to  it.  They  cannot  go  a  step  further  under  the  law.  They 
^*^'^  are  to  raise  two  million  three  hundred  and  seventy-two 
thousand  dollars  for  particular  purposes.  How  are  they  to 
get  at  it  ?  The  Legislature  instructs  them,  by  the  various 
provisions  of  this  Act,  how  to  do  it;  instructs  them  to  ex- 
amine all  the  lists  of  property  in  the  State,  to  see  what  can 
be  collected;  to  equalize  the  assessments  throughout  the 
State,  so  that  the  tax  may  be  equal  and  uniform,  and  when 
they  have  got  to  the  true  value  of  property  they  are  to 
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make  the  calcnlation.  Now,  suppose  the  word  "delinquent*' 
had  been  left  out  entirely,  and  the  section  had  just  read  thus 
(3696):  "At  the  same  time  the  Board  must  determine  and 
transmit  to  the  Board  of  Supervisors  of  each  county  the 
rate  of  State  taxes  to  bo  levied  and  collected,  which  must 
bo  suflScient  to  raise  the  specific  amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  State  purposes."  What 
would  have  been  the  operation  of  it?  How  would  they  pro- 
ceed to  raise  the  amount  demanded?  By  precisely  the  same 
process.  No  other  rate  was  ever  fixed  in  any  other  way  by 
anybody,  either  by  the  Legishiture  or  anybody  else.  Tou 
must  first  ascertain  the  value  of  the  property  to  be  taxed, 
and  you  must  then  see  what  will  be  the  delinquencies  in 
payment,  whether  the  law  says  so  or  not.  If  that  is  not  the 
whole  operation,  I  am  unable  to  understand  the  language  of 
this  law.  Heretofore  the  Legislature  has  been  in  the  habit 
of  receiving  the  estimates  of  the  Controller  of  State.  When 
they  were  about  to  pJiss  a  law  to  levy  a  tax,  they  took  his 
estimates  to  see  how  much  was  required.  Then  taking  his 
returns  of  what  was  supposed  to  be  the  taxable  property 
throughout  the  State,  they  fixed  a  percentage  that  was  cer- 
tain to  raise  the  revenue  required,  after  deducting  the  delin- 
quencies. The  whole  experience  of  the  Government,  from 
its  foundation,  shows  that  the  returns  invariably  fell  short 
about  eighteen  or  nineteen  per  cent.  As  a  matter  of  course, 
allowance  must  be  made  for  that,  in  order  to  realize  the 
amount  required.  That  has  been  the  practice  heretofore. 
(448)  jj.  ^g^  j^jj  uncertain  practice,  because  the  Legislature 
was  operating  without  sufficient  light  on  the  subject.  They 
then  passed  this  law,  intending  to  adopt  another  system, 
which  does  not  yield  any  legislative  power,  but  by  law  au- 
thorizes the  taxation,  and  prescribes  the  mode,  manner, 
and  form  in  which  the  calculation  as  to  the  rate  shall  be 
made.  After  passing  the  law  authorizing  the  taxation,  and 
fixing  the  amount  they  desire  to  raise,  the  Legislature 
directs  these  agents  to  perform  the  duty  which  the  Con- 
troller had  heretofore  performed;  to  ascertain  what  was 
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likely  to  be  lost  in  the  collection,  and  then,  making  allow- 
ances for  that,  to  determine  what  percentage  will  raise  the 
amount  the  (State  desires.  That  is  the  whole  of  it.  If  you 
can  make  out  any  delegation  of  legislative  power  in  that  Act, 
I  am  unable  to  understand  the  term.  What  has  been  the 
result  ?  It  appears  in  the  record  in  this  case,  and  it  was  put 
in  evidence,  that  up  to  the  time  of  trial  of  this  cause,  there 
had  been  collected  two  million  and  seventy-nine  thousand 
dollars.  There  is  about  one  hundred  and  seventy  thousand 
dollars  tied  up  in  these  cases.  There  is  one  hundred  and 
seventy  thousand  dollars  here  of  the  two  million  three  hun- 
dred and  seventy-two  thousand  dollars  that  they  were 
directed  by  the  Legislature  to  collect.  Now,  that  is  the 
fact,  and  that  is  the  whole  fact.  So  it  appears  that  the 
Board  have  not  levied  one  dollar  more  than  they  had  a  right 
to  levy,  and  they  have  not  collected  one  dollar  more  than 
they  ought. 

John  B.  Felton,  for  Respondents. 

The  proposition  upon  which  we  rely  to  show  that  the  tax 
on  solvent  debts  is  unconstitutional,  is  this:  that  solvent 
debts  are  a  species  of  property,  which,  under  the  system  of 
taxation  adopted  in  California,  is  taxed  under  another  name, 
and,  consequently,  cannot  be  again  taxed.  We  concede 
fully  that  solvent  debts  constitute  property,  and,  under  a 
different  system  of  taxation  than  that  adopted  in  Oalifomia, 
^***^  can  be  taxed,  under  the  name  of  solvent  debts,  to  the 
creditor,  or  person  who  owns  them.  But  we  contend  that 
the  St^ite,  for  its  own  convenience,  has  adopted  a  system  of 
taxation  in  rem,  and  not  a  system  of  taxation  in  personam, 
and  that,  by  consequence,  it  has  taxed  in  the  hands  of  the 
debtor  all  the  things  in  his  possession,  whether  real  or  per- 
sonal property,  without  making  any  deduction  therefrom 
for  his  debts.  In  other  words,  it  has  taxed  in  his  hands  a 
value  exceeding  the  amount  of  his  propeiiy  by  precisely 
the  amount  he  owes  to  his  creditors.  Now,  evidently,  if 
no  deduction  is  made  to  the  debtor  for  what  he  owes,  he 

435 


Digitized  by  VjOOQ IC 


450  Sav.  and  Loan  Society  v.  Austin.      [Sup.  Ct 

Argumeot  for  Bespondeuts. 

has  to  pay  the  tax  on  that  very  amount  which  he  owes  to 
his  creditors.  To  make  the  creditor  pay  the  tax  on  the 
amount  which  the  debtor  owes  him,  and  on  which  amount 
the  debtor  has  already  paid  his  tax,  involves  the  taxing  the 
same  property  twice,  three  times,  four  times — in  short,  an 
indefinite  number  of  times  its  value. 

To  illustrate :  Suppose  A.  has  a  stock  of  goods  worth  one 
hundred  thousand  dollars,  constituting  his  sole  property, 
and  has  given  to  B.  a  note  secured  by  a  mortgage  on  this 
stock  for  eighty  thousand  dollars,  and  B.  has  no  other  prop- 
erty than  this  note  and  mortgage.  B.  has  given  to  C.  the 
note  and  mortgage  of  A.  as  collateral  security  for  B.'s  debt 
to  C.  of  sixty  thousand  dollars,  and  C.  has  no  other  prop- 
erty than  this  note  and  mortgage.  C,  on  the  other  hand, 
has  given  to  D.  B.*s  note  and  mortgage  to  secure  C.'s  in- 
debtedness to  D.  of  forty  thousand  dollars,  and  D.  has  no 
other  property  than  C.'s  obligation  to  pay  him  forty  thou- 
sand dollars.  Now,  in  this  case,  we  have  the  following 
state  of  facts :  A.  has  a  stock  of  goods  worth  one  hundred 
thousand  dollars;  but  A.  himself  is  only  worth  twenty  thou- 
sand dollars,  being  the  excess  of  the  value  of  his  stock  of 
goods  over  his  indebtedness  to  B.  of  eighty  thousand  dol- 
(*«w  lars.  B.  is  the  owner  of  a  solvent  debt  of  A.  to  the 
amount  of  eighty  thousand  dollars;  but  then  B.  is  only 
worth  twenty  thousand  dollars,  because  he  owes  to  C.  sixty 
thousand  dollars.  On  the  other  hand,  C.  has  in  his  hands 
a  solvent  note  of  B.  for  the  sum  of  sixty  thousand  dollars; 
but  then  0.  is  only  worth  twenty  thousand  dollars,  because 
he  owes  to  D.  forty  thousand  dollars;  and  finally,  D.  is 
worth  forty  thousand  dollars,  because  he  has  a  solvent  debt 
for  that- amount,  and  owes  nobody  anything.  Now,  it  is 
clear  that  these  four  persons.  A.,  B.,  C,  and  D.,  all  taken 
together,  have  in  the  aggregate  only  one  hundred  thousand 
dollars  worth  of  property.  The  whole  value  which  they 
have  is  the  ou#hundred  thousand  dollars  worth  of  stock  in 
A.'s  hands.  It  is  out  of  this  stock  of  goods  that  A.  must 
pay  B.,  and  B.  must  pay  0.,  and  C.  must  pay  D.  i 
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If  jou  were  to  destroy  by  fire  the  stock  of  goods  of  A., 
the  notes  of  B.,  C,  and  D.  would  become  valueless.  So, 
also,  it  is  clear  that  when  A.  sells  this  stock  of  goods  for 
one  hundred  thousand  dollara,  and  collects  the  money,  he 
will  keep  twenty  thousand  dollars  for  himself,  and  pay  to 
B.  eighty  thousand  dollars;  B.  will  retain  twenty  thousand 
dollars,  and  pay  to  C.  sixty  thousand  dollars;  C.  will  retain 
twenty  thousand  dollars,  and  pay  to  D.  forty  thousand  dol- 
lars, and  thus  the  entire  indebtedness  of  A.  to  B.,  B.  to  C, 
and  C.  to  D.,  will  be  extinguished.  It  is  also  evident  that 
if  we  tax  in  the  hands  of  A.  this  stock  of  goods  for  its  full 
value  without  deducting  therefrom  A.'s  indebtedness  to  B., 
we  will  tax  not  merely  what  A.  owns,  but  also  the  property 
of  B.,  C,  and  D.,  which  consists  of  an  interest  in  A/s  stock 
of  goods;  for  A.^s  stock  of  goods  is  the  fund  out  of  which 
the  notes  of  B.,  C,  aud  D.  are  to  be  paid.  But  if,  on  the 
other  hand,  we  should  tax  in  A.'s  hands  his  stock  of  goods 
for  the  full  value,  one  hundred  thousand  dollars,  and  then 
in  B.'s  hands  A.'s  promissory  note  for  eighty  thousand  dol- 
lars as  a  solvent  debt,  and  then  in  G.'s  hands  B.'s  promis- 
sory note  for  sixty  thousand  dollars  as  another  solvent  debt, 
<**^>  and  then  in  D.'s  hands  C.'s  promissory  note  for  forty 
thousand  dollars  as  a  third  solvent  debt,  we  should  have 
this  result: 

The  tax  on  A.'s  stock  of  goods  for $100,000 

The  tax  on  B.'s  solvent  debt 80,000 

The  tax  on  C.'s  solvent  debt 60,000 

The  tax  on  D.'s  solvent  debt 40,000 

Total 1280,000 

So  that  we  should  have  a  tax  on  a  valuation  of  two  hun- 
dred aud  eighty  thousand  dollars,  when  there  is  in  existence 
but  one  hundred  thousand  dollars  of  real  value — that  is,  the 
stock  of  goods  of  A.  It  is  also  evident  that  when  you  have 
taxed  in  the  hands  of  A.  the  one  hundred  thousand  dollars 
•worth  of  stock,  you  have  taxed  not  merely  the  property  of 
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A.,  which  is  only  twenty  thousand  dollars,  *  but  you  have 
also  taxed  the  twenty  thousand  dollars  which  is  the  prop- 
erty of  B.,  and  the  twenty  thousand  dollars  which  is  the 
property  of  C,  and  also  the  forty  thousand  dollars  which  is 
the  property  of  D.  So  that  A.  has  to  pay  not  only  his  own 
tax,  but  the  tax  of  B.,  C,  and  D. 

It  would  appear  at  first  sight  that  making  A.  thus  pay  the 
tax  not  only  on  his  own  property  but  also  on  that  of  B.,  C, 
and  D. — ^the  making  of  a  man  who  is  only  worth  twenty 
tbousand  dollars  pay  a  tax  on  five  times-  the  amount  of  his 
own  property — would  be  unjust,  hard  and  unequal;  because 
it  would  make  A.  assume  all  of  B.,  C,  and  D.'s  burdens. 
But  we  will  show  that  A.,  in  thus  paying  the  tax  of  B.,  C, 
and  D.,  is  only  obeying  an  inexorable  law  of  political  econ- 
omy, which  is  that  the  consumer  must  ultimately  pay  all 
the  taxes  on  the  thing  consumed.  Thus,  if  T  smoke  a  cigar, 
I  must  pay  all  the  taxes  on  that  cigar  from  the  time  the 
tobacco  seed  was  planted  till  the  cigar  seller  gave  it  to  me 
over  the  counter.  And  so,  if  I  wish  to  use  money,  I  must 
pay  the  money  lender,  not  as  a  part  of  his  profit,  but  as  a 
i*««)  part  of  the  actual  cost  of  the  money  itself,  the  taxes 
that  are  levied  thereon. 

There  are  two  systems  of  taxation  which  are  equally  con- 
stitutional, which  lead  to  the  salne  result  as  far  as  valuation 
of  property  is  concerned;  but  which  differ  in  the  facilities 
which  they  furnish  in  the  collection  of  taxes.  We  will  call 
one  of  these  systems  the  ** in  personam"  system;  the  other 
the  ^'inrem'^  system.  The  *^  in  pei'sonam"  system  con- 
sists in  taxing  the  taxpayer  directly  on  the  value  of  his 
property,  or,  in  ordinary  language,  on  what  he  is  worth. 
Now,  a  man  is  evidently  worth  the  excess  of  the  value  of 
his  assets  over  the  amount  of  his  debts.  Thus,  if  a  man 
has  a  million  worth  of  property  in  his  hands,  but  owes  half 
a  million  dollars,  he  is  evidently  worth  only  five  hundred 
thousand  dollars;  and  if  you  taxed  him  for  a  million  dollars 
without  deducting  five  hundred  thousand  for  his  debts,  you 
would  be  doing  an  injustice  to  him;  that  is,  taxing  twice  as 
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much  as  ho  is  worth.  It  is  evident,  also,  if  you  should 
adopt  the  system  of  taxing  the  taxpayer  for  what  he  is 
worth,  that  after  you  have  taxed  all  the  taxpayers  in  the 
Stat«,  you  would  not  then  have  taxed  all  the  property  within 
the  State,  but  only  that  portion  of  the  property  within  the 
State  which  belonged  to  those  who  resided  therein.  You 
would  not  reach  by  this  system  the  property  of  non-residents. 
But  under  this  system  you  would  hot  tax  solvent  debts 
twice;  because  when  you  had  taxed  the  debt  in  the  hands 
of  the  creditor,  who  owned  it,  you  would  make  a  corres- 
ponding deduction  to  the  debtor.  If,  then,  this  system  were 
pursued,  there  would  be  no  double  taxation.  Solvent  debts 
would  be  taxed  in  his  hands,  whose  wealth  they  constituted; 
but  they  would  be  deducted  from  the  value  of  the  assets  of 
the  debtor,  who  might  be  obliged  to  pay  them.  This  sys- 
tem, to  the  minds  of  many,  who  do  not  examine  profoundly 
the  subject  of  taxation,  seems  more  just  than  the  other 
system,  which  we  shall  explain  hereafter;  for  under  it  the 
(4GS)  millionaire  is  evidently  taxed  for  his  millions;  and, 
apparently,  the  rich  man  does  not  escape  the  burden  of  tax- 
ation. Cut,  as  we  shall  show  hereafter,  this  is  only  an  ap- 
pearance and  a  fallacy.  The  rich  man  no  more  escapes  tax- 
ation under  the  system  adopted  in  the  State  of  Galifornm 
than  he  would  escape  if  the  tax  were  laid  directly  on  what 
he  is  worth. 

The  second  system  of  taxation  is  what  we  have  called  the 
tax  in  ran;  and  it  consists  in  taxing  all  the  property  within 
the  State,  without  regard  to  the  persons  who  own  it,  or  are. 
interested  in  it — the  State  leaving  to  the  individuals  who 
are  interested  in  property  the  apportionment  or- arrange- 
ment of  the  taxes  between  themselves.  Under  this  system 
the  tax  is  laid  directly  on  all  the  things  that  constitute  the 
wealth  of  the  State,  whether  those  things  consist  of  lands, 
or  animals,  or  growing  crops,  or  merchandise,  or  goods  in 
warehouse,  or  money,  or  furniture,  or  stocks  in  corpora- 
tions— in  short  all  the  real  and  personal  property  is  directly 
taxed.     Thus,  under  this  system,  land  is  taxed  as  a  thing 
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from  the  bottom  of  the  earth  to  the  top  of  the  heavens.     It 
is  very  evident  that  if  this  system  is  carried  out,  the  entire 
wealth  of  the  State  will  be  reached.     Everything  within  tho 
borders  of  the  State — all  the  property  that  the  laws  of  the 
State  protect — will  be  taxed.     It  is  evident  also  that  when, 
under  this  system,  a  thing  as  such  is  taxed,  the  interests  of 
all  those  who  have  any  interest  or  property  in  that  thing  will 
be  taxed.   Thus  personal  property  may  be  pledged  or  mort- 
gaged; but  if  you  tax  the  thing  itself,  you  tax  not  merely 
the  interest  of  the  owner  of  that  thing,  but  also  the  interest 
of  pledgee  and  mortgagee   therein.     So,   also,  under  the 
great  subdivision  of  land  are  comprehended  many  interests 
owned  and  held  by  many  dififerent  individuals.     Thus,  a 
man  may  have  a  lease  of  a  piece  of  land;  another  an  estate 
for  life;  another  a  remainder;  another  a  reversion;  another 
may  own  mines  under  it;  another  the  house  thereon ;  an- 
****>    other  a  mortgage  upon  the  land;  but,  under  the  in  rem 
system,  the  State  disregards  all  these  individual  interests,  and 
taxes  the  thing  itself.     So  that  the  owner  of  the  house  can- 
not pay  the  tax  on  his  house  without  paying  the  tax  upon 
the  whole  land;  the  owner  of  the  mortgage  must  pay  the 
tax  of  the  mortgagor — in  short,  the  owner  of  any  interest  iu 
that  land  must,  in  order  to  save  his  interest  from  a  forced 
sale,  pay  the  taxes  on  all  the  other  interests  iu  that  land. 
Hence  if  I,  the  owner  of  a  house,  were  to' go  to  the  Tax  Col- 
lecter  and  offer  to  pay  the  tax  on  that  house,  he  would  tell 
me  that  a  house  is  a  subdivision  not  known  to  the  revenue 
laws;  that  a  house  is  only  a  portion  of  u  thing  called  land, 
and  that  I  must  pay  the  tax  on  the  entire  thing  if  I  wish  to 
save  ray  house.    And  if  I  were  to  urge  that  thereby  I  would 
be  obliged  to  pay  the  taxes  of  a  great  many  other  people, 
which  would  be  unjust,  he  would  answer  that  the  State  had 
nothing  to  do  with  that;   that  the  proportion  which  each 
one  who  has  any  interest  in  this  land  must  pay,  must  be 
adjusted  among  the  parties  interested,  either  by  a  sense  of 
what  is  right  or  by  a  contract;    that  the  State  found  the 
thing  within  its  borders,  protected  it  by  its  laws,  and  im- 
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posed  a  tax  upon  it  without  regard  to  the  individuals  who 
claimed  interests  and  rights  in  it. 

The  Legislature  of  the  State  of  California  has  adopted  the 
mode  of  taxing  in  rem  for  many  good  and  valid  reasons: 

yirst — If  the  individual  alone  were  taxed  for  what  he  is 
worth,  the  State  would  run  the  risk  of  losing  the  tax  alto- 
gether. The  individual,  after  he  were  assessed  and  before 
the  tax  were  collected,  might  become  insolvent,  or  might 
remove  his  property  to  another  State;  while  if  the  tax  were 
laid  directly  on  the  thing  itself,  it  would  be  impossible  to 
destroy  the  thing;  and  the  greater  part  of  the  things  which 
constitute  the  wealth  of  a  State  cannot  be  removed  there- 
from ;  they  cannot  escape  the  tax. 

Second — It  is  difficult  to  make  a  summary  forced  sale  of 
the  property  of  an  individual;  while  if  the^  tax  is  laid  on  a 
(46S)  specified  thing,  that  thing  can  always  be  identified  and 
sold  for  non-payment  of  taxes. 

Tliird — The  task  of  the  assessor  in  finding  out  the  va- 
rious relations  of  individuals  to  property  would  be  an  almost 
impossible  one;  while,  on  the  other  hand,  it  is  easy  for  the 
Assessor  to  find  out  what  land  and  how  many  horses  and 
cows  and  other  articles  of  property  there  are  in  the  State, 
without  regard  to  the  individual  interests  therein. 

Fourth — Much  of  the  property  of  the  State  of  California 
is  owned  by' persons  resident  in  foreign  countries,  or  other 
States;  and  if  we  taxed  the  individual  alone,  it  would  be 
difficult  to  enforce  the  tax  against  those  non-residents, 
whereas,  if  we  put  the  tax  directly  upon  the  things  of  the 
State,  the  non-resident  must  come  forward  and  \my  the  tax, 
or  else  the  thing  in  which  he  is  interested  will  be  lost  to 
him.  Thus,  if  a  man  in  France  or  England  lend  money  in 
California  on  mortgage  of  real  estate,  he  must  see  that  such 
real  estate  pays  the  full  tax,  or  he  will  lose  his  security. 
Take  the  case  of  the  railroad,  which  is  mortgaged  for  many 
millions  to  numerous  bondholders  abroad.  If  we  taxed  the 
railroad  company  as  an  individual,  we  should  be  obliged  to 
deduct  its  largo  indebtedness;  but  then  it  would  bo  difficult, 
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not  to  say  impossible  to  get  at  the  foreigu  bondholders; 
while,  by  laying  the  tax  directly  upon  the  railroad  property, 
we  tax  not  merely  the  interests  of  the  railroad  company,  but 
also  the  interests  of  the  foreign  creditors. 

Many  other  reasons  might  be  suggested  to  ^how  that  a 
tax  in  rem  is  more  effectual  to  make  every  man  pay  his 
taxes,  more  simple,  more  easy  of  collection,  and  more  cal- 
culated to  serve  the  great  purpose  of  the  State,  which  is  to 
have  au  adequate  revenue  punctually  paid,  than  would  be  a 
tax  in  pe7'so}iam,  or  a  tax  on  the  value  of  each  individual's 
wealth. 

But  can  the  State,  after  thus  laying  its  tax  directly  upon 
all  the  tangible  things  which  constitute  its  wealth,  levy 
^**^  another  tax  on  certain  interests  which  individuals  have 
in  those  things,  which  interests  are  necessarily  taxed  when 
the  whole  thing  itself  is  taxed.  Thus,  in  the  case  of  a  sol- 
vent debt,  the  debt  is  said  to  be  solvent  because  the  debtor 
has  property  suflSicient  to  pay  the  debt.  But  this  property, 
which  constitutes  the  fund  out  of  which  the  creditor  is  to  be 
paid,  has  already  been  taxed  to  its  full  value,  without  any 
deduction  for  the  debt  which  is  to  be  paid  out  of  it.  Now, 
if  the  fund  out  of  which  a  debt  is  to  be  paid  is  taxed,  and  at 
the  same  time  the  debt  itself  is  taxed  to  its  full  amount,  you 
have  clearly  taxed  that  debt  twice.  You  have  once  taxed 
its  amount  in  taxing  the  fund  out  of  which  it  is  to  be  paid; 
that  is,  the  property  in  the  hands  of  the  debtor,  and  you 
tax  it  again  in  the  hands  of  the  creditor.  Analyze  for  a 
moment  the  relation  of  debtor  and  creditor.  The  creditor 
has  a  right  to  take  from  the  debtor  an  amount  of  his  prop- 
erty equal  to  a  certain  sum.  Now,  this  very  amount  of  the 
debtor's  property,  which  the  creditor  has  a  right  to  take  by 
virtue  of  the  debt,  you  tax  in  the  debtor's  hands.  In  other 
words,  the  portion  of  the  debtor's  property,  which  he  has 
agreed  to  deliver  to  the  creditor,  is  taxed  in  the  hands  of 
the  debtor.  Is  it  not  clear  that  when  the  debtor  complies 
with  his  engagement,  and  delivers  over  to  the  creditor  that 
portion  of  his  property  which  the  debt  calls  for,  he  delivers 
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to  the  creditor  a  value  which  has  already  been  taxed? 
When,  then,  the  creditor  is  called  upon  to  pay  his  tax  on 
that  solvent  debt,  his  answer  is :  "  The  tax  on  that  very  debt 
has  been  paid  by  the  debtor.  The  debtor  had  a  certain 
property  in  his  hands,  out  of  which  I  had  a  right  to  receive 
a  certain  amount,  and  the  very  amount  which  I  had  a  right 
to  receive,  was  taxed  in  his  hands  before  it  came  into  mine. 
Can  you  make  the  same  property  pay  two  taxes  in  a  year, 
when  other  property  pays  only  one  tax  ? 

Now,  where  is  the  fallacy  here?  Is  it  not  very  clear  that 
when  the  law  taxes  in  the  hands  of  the  debtor  his  whole 
(46t)  property,  without  deducting  his  debts,  it  has  taxed  the 
very  amount  which  the  debtor  is  to  pay  to  his  creditor,  and 
that  when  the  debtor  pays  the  creditor  the  amount  for  which 
he  has  been  already  taxed,  the  creditor  receives  from  the 
debtor  a  portion  of  property  which  has  once  performed  its 
duty  to  the  Government?  Is  it  not  clear  that  if  you  tax  the 
amouut  of  the  debt  to  be  paid  in  the  hands  of  the  debtor, 
and  the  same  amount  in  the  hands  of  him  who  is  to  receive 
it,  the  creditor,  you  have  imposed  two  taxes  on  precisely  the 
same  value? 

Where  is  the  right  to  impose  these  two  taxes  ?  If  a  piece 
of  land  has  once  been  taxed  for  a  certain  fiscal  year,  I  ap- 
prehend it  would  not  be  contended  that  it  could  be  taxed 
again.  Nor,  if  under  the  name  of  land  a  house  or  a  lease 
had  been  taxed  on  a  portion  of  the  land,  could  the  same 
house  on  the  same  land  be  taxed  again. 

The  Constitution,  which  prescribes  that  all  property  shall 
be  taxed  according  to  its  value,  prohibits  just  as  much  the 
taxing  property  for  twice  its  value  as  it  does  the  taxing  it 
for  half  or  a  third  of  its  value.  Besides,  the  tux  is  unequal 
and  not  uniform;  for  you  tax  the  solvent  debt  twice — ouco 
in  the  hands  of  the  debtor  and  once  in  the  hands  of  the 
creditor;  while  all  the  other  things,  such  as  lands,  horses, 
cattle,  etc.,  you  only  tax  once.  Gun  a  law  be  constitutional 
in  California  which  enacts  that  a  certain  property,  viz.,  sol^ 
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vent  debts,  shall  pay  two  tdxes  a  year,  but  that  all  the  other 
property  shall  pay  only  one  tax  ? 

But,  it  is  said  the  creditor  cannot  complain  because  you 
admit  the  solvent  debt  in  his  hands  is  property.  His  prop- 
erty, it  is  said,  has  only  been  taxed  for  its  value;  he  has  no 
right  to  complain;  if  any  one  has  a  right  to  complain,  it  is 
the  debtor,  who  is  taxed  for  an  amount  more  than  he  is  worth 
by  the  very  amount  of  his  debt.  I  have  admitted  fully  that 
<**®^  a  solvent  debt  is  property  and  should  be  taxed.  It  is, 
in  my  opinion,  absurd  to  say  that  a  man  who  has  a  million  of 
dollars  in  solvent  debts  is  not  worth  a  million  of  dollars,  and 
that  this  value  should  not  be  taxed.  But  must  this  value  be 
taxed  in  his  hands  and  to  him  ?  If  so,  then  our  whole  system 
of  taxing  "in  rem,''  of  taxipg  property  without  regard  to 
the  individual  interests  therein,  is  unconstitutional.  The 
owner  of  a  house  mortgaged  for  ton  thousand  dollars  would 
have  a  right  to  say,  you  have  taxed  me  ten  thousand  doIlai*s 
more  than  I  am  worth.  The  owner  of  personal  pi'operty 
that  is  pledged  or  mortgaged  would  have  a  right  to  deduct 
the  amount  of  the  debt  for  which  his  property  is  pledged  or 
mortgaged.  The  railroad  company  would  have  a  right  to 
say  I  owe  millions  of  dollars  abroad;  you  mus-t  deduct  those 
debts  from  my  taxable  property.  In  short,  you  would  com- 
pel the  State  to  simply  tax  each  individual  for  what  he  is 
worth,  and  no  more.  You  would  have  to  abandon  your 
present  system  of  taxing  the  things  of  the  State  as  such 
without  regard  to  the  individuals  who  own  them  or  have  an 
interest  in  them.  You  would  have  to  make  each  individual 
pay  a  tax  on  precisely  what  he  is  worth. 

We  have  already  seen  how  impossible  it  would  be  to  col- 
lect a  tax  on  such  a  system.  But  if  there  is  a  constitutional 
right  to  tax  property  under  the  California  system,  that  is,  to 
put  a  tax  directly  on  its  lands,  its  cattle,  its  mines,  its  grow- 
ing crops,  its  goods  and  chattels,  then  it  is  manifestly  absurd 
and  unjust,  after  all  the  property  in  the  State  has  been  once 
taxed,  to  say  to  an  individual:  "Under  our  system  your 
debtor  was  compelled  to  pay  the  tax  on  your  property.  You 
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did  not  pay  the  tax  yourself,  but  another  did.  The  State  got 
all  it  was  entitled  to  get  as  a  tax  on  j-our  property;  but 
as  you  yourself  did  not  pay  the  tax,  we  insist  that  you  shall 
pay  it,  notwithstanding  the  consequence  will  be  that  the 
State  will  receive  two  taxes  on  the  same  value."  "Would  not 
this  be  as  absurd  as  for  the  manager  of  a  theater  to  insist 
(450)  ^i^j^Ij  q^  jjjg^jj  whose  ticket  had  been  paid  for  him  by  a 
friend  should  pay  the  price  of  admission  over  again  ?  If 
property  has  once  paid  its  tax  to  the  State,  it  matters  not 
who  pays  it.  It  is  no  concern  of  the  State's  that  this  person 
or  that  has  paid  the  tax.  The  creditor  says:  **  The  solvent 
debts  in  my  hands  have  once  paid  their  tax;  you  cannot  tax 
them  twice.  It  is  none  of  your  concern  whether  I  paid  the 
tax  or  the  debtor,  especially  when  you  yourself,  for  your 
own  convenience,  have  adopted  such  a  system  as  to  compel 
the  debtor  to  pay." 

I  have  admitted  that  a  solvent  debt  is  property  in  the 
hands  of  the  creditor,  and  that  if  the  State  taxed  the  prop- 
erty within  its  borders  to  the  individuals  interested  therein 
and  according  to  the  value  of  their  interests  therein,  such 
solvent  debts  would  be  taxable  directly  to  the  owner  thereof. 
So  that,  if  we  taxed  each  individual  for  what  he  is  worth, 
we  should  include  in  his  wealth  the  solvent  debts  which  he 
owns.  But  under  the  classification  of  property  adopted  by 
the  State  of  California  for  taxation  purposes,  the  relation  of 
the  debtor  and  the  creditor  is  completely  ignored.  In  the 
classification  there  adopted,  the  property  of  both  creditor 
and  debtor  in  the  things  constituting  the  wealth  of  the  State 
are  included  in  other  definitions  of  property.  Thus,  under 
the  general  definition  of  land  is  included  the  property  of  all 
individuals  interested  therein,  whether  debtor  or  creditor. 
Under  the  head  of  consigned  goods  are  comprehended  the 
interests  of  the  consignor  and  consignee;  under  the  head  of 
personal  property  are  comprehended  the  things  themselves: 
the  furniture,  the  horses  and  cattle,  the  hay  and  the  grain, 
the  growing  crops,  the  railroad,  all  money,  all  mining  inter- 
ests; in  short,  all  the  things.     In  other  words,  property  is 

445 


Digitized  by  VjOOQ IC 


460  Sav.  and  Loan  SociEnr  v.  Austin.       [Sup.  CL 

Argument  for  BespondenU. 

classified  absolutely^  and  not  bj  its  relation  to  the  indi- 
vidual. 

Now,  it  is  very  evident  that  bj  the  mode  of  classification 
adopted  by  the  State  you  arrive  at  a  sum  total  of  all  the 
(MO)  ^vealth  of  the  State;  and  after  you  have  arrived  at  a 
sum  total  of  all  the  wealth  of  the  State,  you  cannot  increase 
the  aggregate  of  that  wealth  by  merely  dividing  the  same 
property  in  a  different  manner.  If  by  adding  together  all 
the  value  of  the  things  in  California  yon  find  that  the  aggre- 
gate is  a  value  of  five  hundred  millions  of  dollars,  you  cannot 
increase  that  value  by  saying  that  A.  owns  five  hundred 
thousand  dollars  in  that  property,  and  that  therefore  this 
five  hundred  thousand  dollars  should  be  added  to  the  gross 
amount  of  the  entire  value. 

Property  may  be  described  in  two  ways:  Firstly,  prop- 
erty consists  of  certain  objects,  and  a  list  can  be  made  of 
those  objects,  and  their  values  attached;  and  these  values 
added  together  constitute  the  entire  value  of  the  property; 
or,  secondly,  these  objects  belong  to  different  indiviaunls, 
and  you  can  get  at  their  value  by  ascertaining  what  each 
individual  is  worth,  and  adding  these  values  together. 
These  two  modes  are  evidently  but  different  ways  of  getting 
at  the  same  result;  that  is,  the  aggregate  of  the  value  of 
all  the  property  in  the  State.  You  can  say  that  all  the  ob- 
jects in  the  State  are  worth  so  much,  or  the  aggregate  of 
the  individual  interests  in  all  the  objects  in  the  State  as 
worth  so  much.  So,  also,  you  can  tax  those  objects,  or  you 
can  tax  them  as  individual  interests  in  such  objects.  But  if, 
after  having  taxed  all  the  objects  in  the  State  to  their  full 
value,  you  tax  again  the  individual  interests  in  those  objects, 
you  have  evidently  taxed  the  same  property  twice.  Just  as 
if  you  taxed  an  orange  as  a  whole,  you  have  taxed  all  that 
there  is  in  the  orange;  and  you  cannot  increase  it  by  sub- 
dividing that  orange  into  quarters,  or  eighths,  or  sixteenths. 
So,  when  you  have  taxed  all  the  wealth  of  the  State  as  an 
entirety,  you  cannot  increase  that  wealth  by  subdividing  the 
different  objects  which  compose  it  by  reference  to  the  indi- 
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viduals  who  are  interested  therein.  Thus  the  property  of 
the  creditor  in  the  solvent  debt  is  property  when  considered 
^^•*^  iu  reference  to  himself;  but  the  mere  fact  that  the  debtor 
owes  the  creditor  money,  does  not  add  anything  to  the 
wealth  of  the  State;  it  only  makes  a  new  subdivision  of  the 
property  iu  the  State.  Thus  the  fifty  or  sixty  millions  of 
dollars  of  solvent  debts  in  the  State,  do  not  diminish  or 
increase  the  aggregate  wealth  of  the  State.  Suppose  the 
whole  State  of  California  belonged  to  two  persons,  so  that 
the  two  together  were  worth  five  hundred  millions  of  dol- 
lars. Now,  one  of  these  two,  contented  with  his  fortune, 
sells  out  to  the  other,  and  takes  his  promissory  note  for  two 
hundred  and  fifty  millions,  secured  by  a  mortgage  on  the 
whole.  Iu  that  case  the  purchaser  has  five  hundred  mil- 
lions of  assets;  but  owes  two  hundred  and  fifty  millions 
thereon.  By  this  transfer  there  has  evidently  been  no  ad- 
ditional increase  of  the  value  of  the  aggregate  wealth  of 
the  State.  It  remains  five  hundred  millions;  the  same  as 
before  the  transfer.  But  under  this  system  of  taxing  solvent 
debts,  and  the  property,,  too,  the  Assessor  would  tax  the 
purchaser  for  five  hundred  millions  after  the  transfer,  and 
the  seller  for  two  hundred  and  fifty  millions  for  solvent 
debts.  Precisely  as  if  the  transfer  of  two  hundred  and  fifty 
millions  from  one  to  the  other  had  added  that  amount  to 
the  value  of  the  property.  This,  certainly,  would  be  a  very 
easy  way  for  the  State  to  make  money. 

Then,  again,  if  the  purchaser  should  happen  to  reimburse 
the  seller  the  two  hundred  and  fifty  millions,  the  terrible 
calamity  would  befall  the  State  of  losing  a  third  of  its  whole 
property  by  the  mere  extinguishment  of  a  promissory  note. 
See  what  a  terrible  calamity,  on  this  hypothesis,  happens 
everv  time  the  Crown  Point  mine  yields  a  million  of  dollars. 
It  is  safe  to  say  that  such  one  million  of  dollars  suffices  to 
pay  at  least  ten  millions  of  dollars  of  debts;  for  the  same 
money  goes  from  creditor  to  debtor,  and  from  debtor  to 
creditor,  each  successive  debtor  using  it  to  pay  his  debts. 
By  this  unfortunate  influx  of  a  million  dollars  a  month  the 
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(403)  State  would  receive  a  million  dollai's  taxable  property, 
but  would  lose  ten  millious  by  the  extinguishment  of  debts. 
If  this  influx  of  gold  and  silver  went  on  the  State  would  be 
unfortunate  enough  to  have  citizens  rich  enough  to  pay  all 
tbeir  debts;  and  so  all  the  immense  property  of  solvent 
debts  belonging  to  the  State  would  be  lost  to  it  altogether. 
The  extinction  of  sixty  or  seventy  millions  of  solvent  debts, 
ilu^  by  citizens  of  this  State  to  each  other,  would,  on  the 
hypothesis  that  these  debts  constitute  property  of  the  State, 
be  a  calamity  as  great  as  the  Chicago  fire.  And  every  tiipe 
a  creditor  collected  a  judgment  against  a  debtor  he  would 
bo  destroying  a  portion  of  the  property  of  the  State.  Cer- 
tainly, to  be  conbistent,  the  State  should  pass  a  stringent 
law,  making  it  a  heavy  penalty  for  any  one  to  wantonly 
destroy  the  property  of  the  State  by  paying  his  creditors. 
And  the  Constitution  should  be  so  altered  as  to  read,  "  All 
the  property  of  the  State  shall  be  taxed  according  to  its 
value;  and  after  you  have  taxed  all  the  property  of  the 
State  according  to  its  value,  then  you  shall  add  to  that  value 
of  all  the  property  the  amount  of  all  the  debts  due  by  all 
the  debtors  to  all  the  creditors,  and  tax  that  too."  Under 
this  provision,  if  all  the  property  of  the  State  were  worth 
five  hundred  millions  of  dollars,  and  the  amount  due  by 
debtors  to  creditors  amounted  to  seventy-five  millions  of 
dollars,  the  tax  would  be  put,  not  on  the  value  of  the  prop- 
erty within  the  State,  but  on  seventy-five  millions  more  than 
all  the  value  within  the  State. 

W.  H.  Patterson  and  John  B.  FeUon,  also  for  Respondents. 

The  provision  of  the  Constitution,  section  thirteen,  Arti- 
cle XI,  is  violated  by  the  Political  Code,  in  providing  for  a 
State  Board  of  Equalization,  in  two  respects:  First — That 
Board  is  composed  of  three  persons,  two  of  whom  are  ap- 
pointed by  the  Governor,  and  not  elected  by  the  people. 
Second — No  one  member  of  such  Board  is  elected  by  the 
^**''*^  qualified  electors  of  the  district  in  which  the  property 
to  be  taxed  is  situate.     The  Controller  is  not  elected  as  au 
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Assessor,  nor  for  any  district,  but  for  the  State  at  large. 
In  order  to  support  this  point  it  is  necessary  for  us  to  show 
that  the  Board  of  Equalization  are  really  Assessors  of  taxa- 
ble property  within  the  meaning  of  the  word  as  used  in  sec- 
tion thirteen  before  quoted. 

It  is  contended  by  those  who  seek  to  uphold  the  Board 
of  Equalization,  that  the  word  ''Assessor,"  in  this  section, 
means  simply  an  officer  who  shall  make  a  list  and  estimate 
of  the  value  of  taxable  property,  subject  to  be  changed  at 
will  in  any  way  the  Legislature  may  point  out;    which 
would  lead  to  tbis  absurdity,  that  the  Constitution  has  pro- 
vided, as  a  portion  of  the  unchangeable  organic  law  of  the 
land,    in  what  manner  the  unimportant  officer  shall  be 
elected  whose  valuation  may  be  changed  at  will,  but  has 
made  no  provision  in  regard  to  that  higher  class  of  officers 
whose  opinion  and  valuation  are  final  and  controlling.     To 
»how  the  absurdity  of  this,  let  us  imagine  that  this  provis- 
ion, in  the  sense  which  those  who  differ  with  us  contend 
for,  were  fully  written  out  in  the  Constitution,  it  would 
read  thus:    ** Assessors  of  town,  county,  and  State  taxes 
shall  be  elected  by  the  qualified  electors  of  the  district, 
county,  or  town  in  which  the  property  to  be  taxed  for  State, 
county,  or  town  purposes  is  situated,  but  the  valuation  . 
made  by  such  elected  Assessors  shall  have  no  binding  force 
or  effect."    The  Legislature,  if  it  chooses,  may  select  any 
one  man  from  any  portion  of  the  State,  and  confer  upon 
liim  the  arbitrary  power  of  totally  disregarding  the  valua- 
tion of  the  Assessor,  and  putting  on  taxable  property  such 
valuation  as   his    judgment,   non-information,   spleen,   or 
malice  may  dictate,  and  this  with  no  means  of  reviewing 
liis  determination.     Can  a  motive  be  imagined  which  im- 
pelled the  framers  of  the  Constitution  to  thus  solemnly  pro- 
vide that  this  unimportant  officer  should  be  elected  by  the 
<*«*)  electors  of  a  particular  district,  and  make  no  provision 
for  the  election  of  a  superior  officer,  who,  practically  alone, 
is  ix>  exercise  the  important  duty  of  valuing  taxable  prop- 
erfcj'  for  the  purposes  of  revenue. 
Vol.  40—29  449 
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The  section  of  the  Constitution  above  quoted  is  evidently 
a  restriction  upon  the  powers  of  the  Legislature;  it  is  equiv- 
alent to  saying  to  that  body:  You  shall  not  appoint  an  As- 
sessor; you  shall  not  confer  upon  the  Governor  the  power 
to  appoint;  that  power  shall  alone  rest  with  the  qualified 
electors;  they  have  an  inalienable  right  to  elect  their  own 
Assessor.     What  use  would  there  be  in  such  a  restrictiou 
upon  the  legislative  power,  if  it  could  be  rendered  nugatory 
by  appointing,  under  another  name,  an  officer  with  power 
to  annul  every  action  of  the  Assessor?    Yet  the  State  Board 
of  Equalization  has,  by  the  terms  of  the  statute,  the  full 
power  to  change  every  valuation  of  every  elected  Assessor. 
If  the  latter  has  said  a  parcel  of  real  estate  in  his  district 
is  worth  one  hundred  dollars,  the  Board  of  Equalization 
can  say  it  is  worth  only  one  cent,  or  one  thousand  dollars. 
If  the  Assessor  discovers  one  hundred  thousand  dollars  in 
a  certain  district,  that  Board  can  say,  you  are  wrong,  there 
is  one  million  dollars  there,  or  only  one  cent.     The  assess- 
ment made  by  the  constitutional  officer  has  no  legal  effect 
or  bearing;    he  went  through,  and  the   Constitution  has 
solemnly  provided  for  the  performance  of  an  idle  ceremony. 
The  Constitution  has  provided  for  a  non-essential,  useless, 
rough  estimate  of  property,  but  has  made  no  provision  as 
to  how  the  great  essential  power  of  finally  determining  the 
value  of  property  for  revenue  purposes  shall  be  exercised. 

Is  it  not  a  mockery  to  say  to  the  people :  Your  right  to 
elect  an  Assessor  cannot  be  taken  from  you,  but  the  valua- 
tion made  by  your  Assessor  shall  have  no  validity  or  bind- 
iDg  force  unless  your  Legislature  shall  so  determine.  The 
Assessor  whom  you  have  reserved  to  yourself  this  inalien- 
able right  to  elect,  can  amuse  himself  by  setting  down  in  a 
tax  book  his  judgment  of  the  valuation  of  your  property; 
(4«s)  but  |;i^en  we,  the  Legislature,  and  we,  the  Board  by  it 
created,  are  not  required  to  pay  any  attention  to  his  judg- 
ment and  action. 

But  it  has  been  said  that  a  State  Board  of  Equalization  is 
justified  by  the  language  of  the  Constitution,  '*  taxation  shsill 
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be  equal  and  uniform  throughout  the  State  ;'Hhe  proposition 
seeming  to  be  that  this  provision  leaves  the  Legislature 
entirely  unrestricted  as  to  the  mode  of  equalizing  taxes  in 
the  several  counties.  The  powers  given  to  the  State  Board 
of  Equalization  are  (sec.  3693)  to  add  to  or  deduct  from  the 
valuation:  First,  of  the  real  estate;  second,  the  improve- 
ments upon  such  real  estate;  third,  the  personal  property, 
except  money;  fourth,  the  amount  of  money,  such  percen  turn 
respectively  as  is  sufficient  to  raise  or  reduce  it  to  the  full 
cash  value-  This  power  is  clearly  a  power  to  arbitrarily 
change  every  valuation  fixed  by  the  Assessor  of  the  district, 
and  to  tax  the  final  valuation,  and  the  only  one  which  deter- 
mines the  percentage  of  tax  to  be  l^ied.  It  is  also  an  un- 
restricted power  of  making  any  one  county  bear  the  entire 
burden  of  State  taxation,  for  the  State  Board  is  the  sole 
judge  of  the  value  of  the  property  in  each  county  of  the 
State,  and  if,  exercising  its  judgment,  the  Board  of  Equaliza- 
tion should  say  that  the  value* of  all  property  situated  out- 
side of  San  Francisco  did  not  exceed  one  doUar,  and  in  that 
city  and  county  was  ten  times  in  excess  of  the  elected  Asses- 
sor's estimate  and  judgment,  it  wotdd  be  clearly  within  their 
power  to  say  so. 

Wo  do  not  contend  that,  under  our  organic  law,  there  is 
no  power  of  equalization;  we  only  contend  that,  inasmuch 
as  the  power  to  add  to  or  deduct  from  the  valuation  of  prop- 
erty at  will,  is  strictly  an  assessorial  power  as  it  involves 
and  includes  the  whole  power  of  valuing  property  for  pur- 
poses of  taxation,  it  must  be  exercised  by  officers  elected 
<4oe)  Yyy  ^Ijq  electors  of  the  district  in  which  the  property  is 
situated.  County  Boards  of  Equalization  are  so  elected,  and 
may  be  constitutional  Boards  of  appellate  Assessors.  They 
are  the  only  body  which  has  the  ultimate  right  to  fix  valu- 
ation, and  this  right  and  power  could  not  be  conferred  on 
them  were  they  not  elected  by  the  people. 

W.  H.  Patterson^  also  for  Eespondents. 

The  Legislature  alone  can  fix  the  amount  of  the  tax.     So 
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far  as  the  Legislature  can  determine  the  mode  of  exercising 
its  powers  of  taxation,  the  practice  of  twenty  years  has  de- 
termined that  it  is  for  the  law-maker  to  fix  the  rate  of  taxa- 
tion: Taylor  v.  Palmer^  31  Cal.  251.  And  the  power 
nominally  conferred  upon  the  State  Board  of  Equalization 
by  section  three  thousand  six  hundred  and  ninety-two  of  tlje 
Political  Code,  subdivision  six,  *'  at  such  meeting  to  equal- 
ize the  valuation  of  the  property  of  the  several  counties  in 
the  State,  and  fix  the  rate  of  State  taxation ''  (see  sec.  3696), 
was  not  and  could  not  be  granted,  because  it  would  be  a 
delegation  of  that  authority  and  discretion  which  the  Legis- 
lature alone  could  exercise;  fixing  the  rate  of  taxation,  or 
ih&ad  valorem  tax,  is  legislation.  In  this  State  there  is  no 
restriction  imposed  upon  the  State  Board  of  Equalization; 
they  have  as  much  authority  to  fix  it  at  five  dollars  on  the 
one  hundred  dollars  as  at  fifty  cents:  Thorn  v.  Oramer,  16 
Barbour,  116,  122,  128.  The  legislative  power  is  vested  in 
the  Senate  and  Assembly:  Con.  Art.  IV. 

If  the  Board  of  Equalization  had  not  fixed  the  rates,  no 
revenue  could  have  been  raised;  the  statutes  authorizing  an 
amount  to  be  raised  were  not  self-acting — were  incomplete, 
without  the  exercise  of  the  delegated  authority  to  fix  the 
percentum,  and  did  not  amount  to  a  levy,  especially  as  it 
was  left  to  the  State  Board  to  fix  the  valuation.  Had  the 
statute  fixed  an  ad  valorem  tax  of  fifty  cents  on  the  one 
hundred  dollars,  it  would  have  amounted  to  a  levy,  and 
i4«D  ^ould  have  been  collectible:  23  Barb.  355,  and  other 
authorities  referred  to  in  Cooley's  Constitutional  Limita- 
tions, 117,  note;  Blackwell  on  Tax  T.  3. 

**  Taxes  are  imposed  by  the  legislative  power  of  the  State 
for  public  purpose :"  Blackwell,  26.  "The  tax  must  have 
its  origin  in  a  law,  enacted  for  that  purpose:"  34  Cal.  454, 
bottom  of  p.  466.  The  power  to  fix  the  rate  of  taxation  was 
confided  to  the  Legislature.  If  that  body  could  delegate  it 
without  restriction  to  a  body  by  it  created,  then  the  Legis- 
lature would  lose  the  right  to  exercise  its  discretion.  The 
State  Board  of  Equalization  could  not  change,  by  increasing 

452 


Digitized  by  VjOOQ IC 


Oct.  1873.]  Sav.  and  Loan  Society  v.  Austin.  468 


Argnment  for  Sespondents. 


or  dimiDishing  the  valuation  in  the  several  counties  fixed 
•  by  the  County  Assessor  and  the  County  Board  of  Equaliza- 
tion: People  V.  Hasiinga,  29  Cal.  455;  Beilley  v.  Lancaster^ 
34  Id, 

The  Assessor  of  a  county  is  a  constitutional  officer  (Con- 
stitution, Article  XI,  Sec.  13),  *  *  *  ''but  Assessors 
and  Collectors  of  town,  county  and  State  taxes  shall  be 
elected  by  the  qualified  electors  of  the  district,  county,  or 
town  in  which  the  property  taxed  for  State,  county  or  town 
purposes  is  situate."  The  manifest  object  of  this  provision 
is  that  the  person  to  make  valuations  for  tax  purposes  should 
be  selected  by  the  people;  that  he  shall  be  a  local  person 
and  consequently  cognizant  of  the  value  of  his  neighbors' 
property. 

The  same  object  is  carried  out  by  allowing  the  local  Board 
of  Supervisors  to  act  as  a  **  Board  of  Equalization."  Such 
object  is  Eot  accomplished  by  allowing  the  State  Board  to 
fix  the  valuations. 

The  State  Board  is,  by  the  language  of  the  statute  (Sec. 
3692),  empowered  '*to  visit,  as  a  Board,  or  by  the  indi- 
vidual members  thereof,  the  sevferal  counties  of  the  State, 
for  the  purpose  of  inspecting  the  property  and  learning  the 
value  thereof."  The  provision  of  the  Constitution  above  re- 
ferred to  was  a  restriction  which  prohibited  the  Legislature 
(468)  from  fixing  the  valuation,  or  delegating  to  the  Board  of 
Equalization  that  power;  the  Assessor  only  could. fix  it: 
Webster's  D.,  "Assess,"  "Assessor;"  29  Cal.  451;  Ferns 
V.  Coover,  10  Id. 

The  State  Board  may  increase  the  valuation.  If  this  is 
not  a  delegation  of  the  power  to  assess,  we  are  unable  to 
define  what  it  is;  and  by  means  of  it  the  Board  could  impose 
ninety-nine  one  hundredths  of  the  entire  State  tax  on  San 
Francisco.  Again,  a  discretion  is  conferred  upon  the  Board 
to  make  an  allowance  for  delinquency.  This  is  an  arbitrary 
discretion,  governed  by  no  law,  no  rule,  no  reason,  naught 
but  the  mere  whim  and  caprice  of  the  members  of  the 
Board.     It  is  the  province  of  the  Legislature  to  make  such 
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allowance;  it  cannot  be  delegated.  Should  it  happen  that 
the  members  of  the  Board  should  be  dishonest,  they  would 
have  it  in  their  power  to  make  taxes  so  burdensome  as  to 
suspend  all  enterprise — destroy  trade  and  manufacturing. 
''The  Legislature  neither  must  nor  can  transfer  the  power 
of  making  laws  to  anybody  else,  or  place  it  anywhere  but 
where  the  people  have:'*  Locke  on  Civil  Government,  sec. 
142. 

When  the  Legislature  delegates  the  power  to  fix  the  rate 
of  taxation,  to  officers  unknown  to  the  Ck)nstitution,  and 
adds  to  that  the  power  to  raise  or  diminish  the  valuations  of 
the  property  of  the  citizens,  it  gives  an  opportunity  to  plun* 
der  the  citizen,  against  which  Constitutions  are  framed  and 
the  Courts  are  bound  to  restrain:  Cooley  on  C.  488;  7\/8on 
V.  School  Directors,  51  Pa.  St.  9;  Merford  v.  linger,  8  Iowa, 
92-94;  Freehn  v.  Hastings,  10  Allen,  676. 

W.  H.  Patterson  and  T.  B.  Bisliop,  also  for  Kespondents, 
on  the  final  argument,  after  rehearing. 

Is  the  Consolidation  Act  of  the  City  and  County  of  San 
Francisco  still  in  force,  in  reference  to  the  levy  of  city  and 
(*«»)  county  taxes?  Unless  repealed  by  subsequent  legis- 
lation, it,  of  course,  is  still  in  force.* 

What  is  the  subsequent  legislation  upon  the  subject? 
Section  eighteen  of  the  Political  Code  (Civil  Code,  sec.  20; 
C.  C.  Pro.,  sec.  18,)  provides  that  in  all  cases  provided  for 
by  this  Code,  all  statutes,  laws,  and  rules  heretofore  in  force, 
in  this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it,  are 
repealed  and  abrogated. 

Were  this  all  the  subsequent  legislation  upon  the  subject, 
the  inevitable  result  would  be,  that  the  Consolidation  Act, 
so  far  as  concerns  the  levy  and  collection  of  taxes,  would  be 
repealed,  because  the  case  of  levying  and  collecting  taxes 
is  provided  for  by  the  Political  Code.  But  not  so;  for  the 
Political  Code  goes  on,  and  '*  expressly  continues"  in  force 

454 


Digitized  by  VnOOQ IC 


Oct.  1873.]  Sav.  and  Loan  Society  v.  Austin.  470 

Argament  for  Bespondents. 

a  variety  of  statutes:  Sees.  19,  697,  698,  1415,  sub.  4; 
sees.  1616, 1617,  2326,  2757,  3488,  4087,  4331,  4442. 

Section  iiinet'een  proyides  that  nothing  iu  either  of  the 
four  Codes  effects  any  of  the  provisions  of  the  following 
statutes;  but  such  statutes  are  recognized  as  continuing  in 
force,  notwithstanding  the  provisions  of  the  Codes,  except 
80  far  as  they  have  been  repealed  or  affected  by  subsequent 
laws: 

Sub.  2.  All  Acts  consolidating  cities  and  counties,  and 
Acts  amending  or  supplementing  such  Acts. 

Sub.  25.  All  Acts  in  relation  to  taxation  for  local  pur- 
poses. 

Well,  does  the  opinion  say  that  if  these  two  sections  stood 
alone  and  unexplained  it  would  be  difficult  to  escape  the 
conclusion  that  it  was  intended  to  continue  in  force  the  Con- 
solidation Act,  and  all  the  amendments  thereto,  including 
the  machinery  therein  provided  for  the  levying  and  collec- 
tion of  the  city  and  county  taxes? 

Surely  it  would  not  only  be  difficult,  but  absolutely  im- 
possible, for  even  the  most  ingenious,  wholly  bent  upon 
^^"^^  escaping,  to  do  so  successfully.  If  so,  then  there  is  an  end 
of  argument — there  is  no  question  remaining.  For  it  is  the 
first  general  maxim  of  interpretation  laid  down  in  the  best 
authorities,  that  it  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation.  When  the  words  of  an  Act  are  in 
clear  and  precise  terms;  when  its  meaning  is  evident,  and 
leads  to  no  absurd  conclusions,  there  can  be  no  reason  for 
refusing  to  admit  the  meaning  which  the  words  naturally 
present.  To  go  elsewhere  in  search  of  conjecture,  in  order 
to  restrict  or  extend  the  Act,  would  be  but  an  attempt  to 
elude  it — to  escape  a  conclusion. 

Such  a  method,  if  once  admitted,  would  be,  exceedingly 
dangerous,  for  there  would  be  no  law,  however  definite  and 
precise  in  its  language,  which  might  not,  by  interpretation, 
be  rendered  useless. 

However  luminous  each  clause  might  be,  however  clear 
and  precise  the  terms  of  it,  all  this  would  be  of  no  avail  if 
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it  be  allowed  to  go  in  quest  of  extraneous  arguments  to 
prove  that  it  is  not  to  be  understood  in  the  sense  which  it 
naturally  presents.  When  the  meaning  of  the  statute  is 
plaiu,  all  technical  rules  as  to  the  force  or  construction  of 
particular  terms,  must  yield  to  the  paramount  will  of  the 
Legislature. 

When  the  meaning  is  satisfactorily  perceived  and  under- 
stood, there  is  no  room  for  a  liberal,  or  strict,  or  equitable^ 
or  large,  or  narrow,  or  other  construction  than  according  to 
the  meaning. 

The  Supreme  Court  of  the  United  States  have  held  that 
where  a  law  is  plain  and  unambiguous,  whether  it  be  ex- 
pressed in  general  or  limited  terms,  the  Legislature  must 
be  iu  tended  to  mean  what  it  has  plainly  expressed,  and 
consequently  no  room  is  left  for  construction. 

Courts  are  not  justified,  in  order  to  give  effect  to  what 
they  may  suppose  to  be  the  intention  of  the  Legislature,  in 
(ATI)  putting  upon  the  provisions  of  a  statute  a  cpnstruction 
not  supported  by  the  words. 

Courts  are  not  to  presume  the  intentions  of  the  Legis- 
lature, but  to  collect  them  from  the  words  of  the  statute. 
They  have  nothing  to  do  with  the  policy  of  the  law,  nor 
with  the  motives  which  inspired  it,  nor  with  the  inconveni- 
ence resulting  from  it,  but  must  always  presume,  where  the 
language  is  clear,  that  it  is  founded  in  some  view  of  the 
public  good.  When  by  the  clear  language  of  the  law  the 
Judge  is  precluded  from  becoming  an  interpreter,  he  is  not 
justified  in  becoming  a  critic. 

Tiie  above  propositions  are  clear  and  plain,  and  are  estab- 
lished by  the  weight  of  great  authorities  and  sound  reason: 
Vide  Vattel  h  2  Ch.  17,  sec.  262;  Smith's  Cora,  on  Stat,  and 
Cons.  Construction,  sees.  478,  505,  545,  546,  548,  549,  551, 
552,  533,  554,  and  cases  cited;  Potter's  Dwarris  on  Stat., 
etc.,  pp.  124,  126,  135,  143-6,  182-3,  note  3,  193,  note  12, 
196,  199,  200-7,  notes,  214,  5;  Story  on  Conflict  of  Laws, 
Introductory  Bemarks,  p.  10;  Story  Cons.  sec.  392;  6 
Dane's  A.b.  600;  Jackson  v.  Letvis^  17  Johns.  477;  Water  ford 
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V.  WhUehall  etc.  9  Barb.  170;  People  v.  N,  Y.  C.  It.  B.  Co., 
13  N.  Y.  80;  Uniled  Slates  v.  Fisher,  2  Crancb,  358;  Deun  v. 
Beid,  10  Pet.  524;  35  N.  H.  36;  2  Paine,  684. 

Nalhaniel  Bennett,  also  for  Kespondents. 

Section  thirty-six  hundred  and  ninety-six  of  the  Political 
Code  is  unconstitutional  in  the  particular  that  it  delegates 
a  portion  of  legislative  power  to  the  State  Board  of  Equaliza- 
tion, by  empowering  such  Board  to  allow  for  delinquency 
in  the  collection  of  State  taxes. 

The  Court,  in  its  opinion,  is  correct  in  the  statement  that 
if  tbe  Legislature  had  committed  to  the  Board  the  task  of 
making  only  a  mathematical  calculation  in  fixing  the  rate 
of  State  taxation,  we  should  have  uttered  no  word  of  com- 
plaint under  this  point.  But  the  Code  goes  much  further. 
(««)  jjj  leposes  a  discretion  in  the  Board,  which  the  Legis- 
lature itself  ought  to  have  exercised,  and  which  it  could  not 
delegate  to  any  person  or  Board. 

A  fair  test  of  the  question  is  this:  Suppose  the  Legisla- 
ture had  fixed  the  rate  of  taxation  to  raise  the  amount  nec- 
essary to  meet  the  several  sums  specified  in  the  eleven 
subdivisions  of  section  thirty-seven  hundred  and  thirteen  of 
the  Political  Code,  and  had  then  left  to  the  discretion  of 
the  Board  to  determine  on  such  additional  amount  as  the 
Board  should  deem  proper  to  make  up  for  delinquencies. 
Would  any  lawyer  contend  that  such  legislation  would  be 
constitutional?  Yet  no  difference  in  law  can  possibly  be 
suggested  between  the  case  in  fact  and  the  supposed  case. 

Beatty  d  Benson,  also  for  Eespondents. 

The  Legislature  could  not  delegate  its  power  of  legislat- 
ing, in  regard  to  taxes,  to  the  State  Board  of  Equalization. 
Undoubtedly  the  Legislature  might  require  a  certain  amount 
to  be  raised  by  taxation  on  the  taxable  property  of  the  State 
for  a  certain  fiscal  year.  And  they  might  direct  the  Board 
of  Equalization  to  make  the  calculation  (after  the  property 
of  the  State  was  assessed  and  equalized)  as  to  what  percent- 
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age  ou  the  assessed  value  of  all  the  taxable  property  would 
be  required  to  collect  the  requisite  amount.  They  might 
also  direct  the  Board  to  allow  a  certain  percentage  for  cost 
of  collection  and  loss  by  delinquency,  in  making  their  esti- 
mate. The  act  of  the  Board  would,  in  such  case,  be  merely 
ministerial.  The  result  would  be  fixed  .by  a  mathematical 
calcuhition.  But  when  the  Legislature  directed  the  Board 
to  raise  a  certain  amount  of  money,  and  to  exercise  their 
own  discretion  as  to  what  should  be  allowed  for  delinqnency, 
conferred,  or  attempted  to  confer,  on  the  Board,  legislative 
]>owers,  it  gave  to  the  Board  the  power  (which  is  always 
exercised  by  every  Legislature  in  fixing  the  rate  per  cent 
for  purposes  of  taxation)  to  estimate  and  determine  what 
(Aia)  ^vould  be  the  probable  cost  of  collection,  and  what  the 
probable  delinquency.  Every  Legislature  in  fixing  the  rate 
of  taxation,  must  consider  these  things,  and  exercise  a 
proper  discretion  in  fixing  the  rate  of  taxation.  To  delegate 
this  discretion  is  to  delegate  a  legislative  power^  which  it  ia 
admitted  cannot  be  done. 

By  the  Court,  Cbookett,  J. : 

In  these  cases,  the  defendant,  who  is  Tax  Collector  for 
the  City  and  County  of  San  Francisco,  appeals  from  an 
order  refusing  to  dissolve  an  injunction  obtained  by  the 
plaintiffs,  enjoining  the  defendant  from  the  collection  of 
certain  State  and  county  taxes,  assessed  to  the  plain tifis  for 
the  current  fiscal  year.  The  validity  of  these  assessments 
is  assailed  on  the  several  grounds  to  be  hereafter  noticed; 
one  of  which  involves  the  question  of  the  legality  of  the 
entire  assessment  of  taxes  for  State  purposes  for  the  current 
fiscal  year.  If  this  should  be  decided  for  the  plaintiffs,  it 
may  be  unnecessary  to  determine  the  other  questions  dis- 
cussed by  counsel;  and  it  will,  therefore,  be  first  con- 
sidered. 

The  Political  Code,  adopted  at  the  last  session  of  the 
Legislature,  establishes  a  State  Board  of  Equalization, 
whose  powers  and  duties  are  minutely  prescribed.     As  its 
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title  imports,  the  pnrpose  for  which  the  Board  was  estab- 
lished, was  to  equalize  the  assessment  of  taxes  in  the  sev- 
eral counties,  so  as  to  cause  them  to  approximate  as  nearly 
as  possible  to  the  equality  and  uniformity  enjoined  by  the 
Constitution.  It  had  become  apparent  in  this,  as  in  many 
other  of  the  States,  that  'when  the  value  of  property  for  the 
purposes  of  taxation  was  to  be  ascertained  and  finally  deter- 
mined by  the  local  Assessors,  subject  only  to  a  limited  con- 
trol by  the  County  Boards  of  Supervisors,  the  grossest  in- 
equality frequently  existed  in  the  valuations  in  different 
<*'*>  counties,  whereby  the  requirement  of  the  Constitution 
that  *' taxation  shall  be  equal  and  uniform  throughout. the 
State"  was  practically  abrogated.  As  was  observed  by 
Chief  Justice  Bbeezb  in  People  v.  Salomon,  46  111.  337,  "the 
small  proportion  which  the  actual  revenue  of  the  State  bore 
to  the  real  value  of  the  property  of  the  State,  under  the 
operation  of  laws  which,  pretending  to  carry  out  the  behests 
of  the  Constitution,  that  all  taxes  should  be  levied  by  valua- 
tion, so  that  every  person  and  corporation  should  pay  a  tax 
in  proportion  to  the  value  of  his  or  her  property,  to  be  ascer- 
tained by  some  pei'son  or  persons  to  be  elected  or  appointed 
in  such  manner  as  the  General  Assembly  might  direct,  cre- 
ated wide-spread  alarm  and  dissatisfaction,  rendering  it  an 
absolute  necessity  that  some  effective  mode  should  be  de- 
vised, by  which  this  constitutional  provision  might  be  car- 
ried out  in  its  true  spirit.*' 

It  was  to  remedy  this  great  evil,  that  the  State  Board  of 
Equalization  was  established;  and  on  which  is  devolved  the 
duty  of  supervising  the  assessments  in  the  several  counties, 
so  as  to  approximate  as  nearly  as  possible  to  equality  and 
uniformity  in  the  imposition  of  the  burden  of  taxation  upon 
the  property  of  the  citizen  in  proportion  to  its  value.  The 
dominant  idea  of  the  Constitution  on  the  subject  of  taxation 
is,  first,  that  it  ''shall  be  equal  and  uniform  throughout  the 
State;"  and  second,  that  "all  property  in  the  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law/*  and,  as  a  part  of  the  system  for  producing  equality 
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and  uniformity,  it  provides  that  "Assessors  and  Collectors 
of  town,  county,  and  State  taxes,  shall  be  elected  by  the 
qualified  electors  of  the  district,  county,  or  town  in  which 
the  property  taxed  for  State,  county,  or  town  purposes  is 
situated."  The  argument  for  the  plaintiffs  is,  that  at  the 
time  of  the  adoption  of  the  Constitution,  the  term  ''Asses- 
sor'* had  a  definite  and  well  understood  meaning,  importing 
that  he  is  an  officer  appointed  or  elected  to  ascertain  and 
(4^6)  determine  the  value  of  property  for  the  purposes  of 
taxation;  and  that  in  requiring  such  an  officer  to  be  elected 
in  each  "district,  county,  or  town  in  which  the  property 
taxed  for  State,  county,  or  town  purposes  is  situated,"  the 
inference  is  necessarily  implied,  not  only  that  he  is  to  make 
the  valuation,  but  that,  when  made,  his  determination  as  to 
the  vahie  is  final;  and  that  the  valuation  cannot  be  changed, 
altered,  or  in  any  respect  modified,  unless  possibly  by  some 
superior  Board  or  officer,  to  be  elected  for  tliat  purpose  by 
the  electors  of  that  district,  county,  or  town.  In  support  of 
this  view,  we  are  referred  to  the  fact  that  this  provision  is 
peculiar  to  our  Constitution;  and,  it  is  claimed,  was  inserted 
ex  indnstria  in  deference  to  the  wishes  of  the  native  Cali- 
fornians,  who  were  theij  the  proprietors  of  large  landed 
estates,  and  were  apprehensive  that  unless  the  valuation  for 
taxing  purposes  should  be  made  by  local  Assessors,  to  bo 
elected  by  the  people  of  the  district,  the  burdens  of  taxa- 
tion might  be  imposed  chiefiy  on  their  lands  and  herds,  to 
the  exclusion  of  other  property. 

Whatever  weight  may  be  due  to  this  argument,  it  can 
hardly  be  deemed  of  such  conclusive  force  as  to  preclude  an 
examination  of  other  provisions  of  the  Constitution  in  order 
to  determine  whether  the  construction  now  contended  for 
would  not  or  might  not  be  subversive  of  one  of  its  funda- 
mental principles.  As  already  stated,  the  governing  rule 
ordained  by  the  Constitution — the  central  idea  which  per- 
vades that  instrument  in  respect  to  taxation — is  that  it  shall 
be  equal  and  uniform,  and  that  property  shall  be  taxed  iu 
proportion  to  its  value. 
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As  one  of  the  necessary  steps  towards  ascertaining  its 
value,  local  Assessors  must  be  elected,  who  shall  make  the 
primary  valuation.  But  there  is  nothing  in  the  instrument 
to  indicate  that  this  valuation  was  intended  to  be  final.  On 
the  contrary,  it  is  expressly  provided  that  the  valuation  is 
to  be  ascertained  "  as  directed  by  law  " — which  is  an  explicit 
(AW)  recognition  of  the  power  of  the  Legislature  to  provide 
appropriate  methods  for  ascertaining  the  value,  subject  only 
to  the  limitation  that  the  primary  valuation  shall  be  made  by 
local  Assessora  to  be  elected  by  the  people  of  the  district. 
It  may  be  further  observed  that,  when  the  Constitution  was 
adopted,  the  term  '"Assessor"  was  not  understood  as  defining 
an  officer  whose  valuations  were  to  be  necessarily  final.  On 
the  contrary,  from  the  earliest  period  in  our  American  juris- 
])rudence,  Assessors  had  been  employed  in  almost  every 
State  for  the  purpose  of  making  the  primary  valuation  of 
property  for  taxation,  and  in  none  of  them,  so  far  as  we  are 
advised,  was  this  valuation  final,  but  was  subject  to  correc- 
tion and  alteration  by  some  supervisory  Board  or  officer. 
In  employing  the  term  ** Assessor,"  the  framers  of  the  Con- 
stitution must  be  understood  to  have  used  it  in  this  its 
popular  sense.  We  are,  therefore,  of  opinion  that  it  is  com- 
petent for  the  Legislature  to  provide  appropriate  methods 
for  equalizing  assessments  in  the  several  counties. 

2.  But  the  validity  of  the  assessments  now  under  con- 
sideration is  assailed  on  the  further  ground  that  by  section 
three  thousand  six  hundred  and  ninety-six  of  the  Political 
Code  the  Legislature  delegated  to  the  State  Board  of 
Equalization  the  power  to  fix  the  rate  of  taxation,  and  it 
is  claimed  that  the  act  is,  ^ro  tanto,  unconstitutional  and 
void.     That  section  is  in  these  words: 

''At  the  same  time  the  Board  must  determine  and  trans- 
mit to  the  Board  of  Supervisors  of  each  county  the  rate  of 
the  State  tax  to  be  levied  and  collected,  which,  after  allow- 
ing for  delinquency  in  the  collections  of  taxes,  must  be 
sufficient  to  raise  the  specific  amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  State  purposes." 
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We  do  not  understand  it  to  be  seriously  contended  that 
if  tbe  Legislature  had  authorized  the  Board,  on  ascertaining 
the  total  value  of  the  taxable  property  in  the  State  in  the 
(«nr)  iQUQQer  prescribed  by  law,  and  also  the  amount  of  the 
appropriations  for  the  fiscal  year,  to  determine  and  fix  the 
rate  of  taxation  necessary  to  produce  the  requisite  amount  to 
meet  the  appropriations,  that  this  would  have  been  liable  to 
any  constitutional  objection.  The  value  of  the  taxable  prop- 
erty and  the  aggregate  amount  of  the  appropriations  having 
been  ascertained,  the  rate  of  taxation  requisite  to  produce 
the  given  amount  would  have  been  merely  a  matter  of  arith- 
metical computation,  involving  no  exercise  of  discretion. 
But  the  section  we  have  quoted  authorizes  the  Board,  in 
making  the  calculations,  to  make  an  allowance  **  for  delin- 
quency in  the  collection  of  taxes,"  and  it  is  said  that  this 
necessarily  involves  an  exercise  of  discretion  by  the  Board 
in  a  matter  materially  affecting  the  rate  of  taxation,  and  is, 
therefore,  a  delegation  of  purely  legislative  power. 

That  the  Legislature  cannot,  in  a  general  sense,  delegate 
its  legislative  authority — its  power  to  enact  laws — ^is  a  propo- 
sition which,  at  this  day,  no  one  will  question  or  deny.  But 
whilst  the  proposition  is  undoubtedly  true  in  its  more  gen- 
eral  sense,  it  cannot  be  maintained  in  its  most  restricted 
sense.  As  was  observed  by  Mr.  Justice  Oaton,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  Illinois  in  Ihe 
People  V.  Reynolds,  5  Oilman,  12 : 

*'  We  may  well  admit  that  the  Legislature  cannot  delegate 
its  general  legislative  authority;  still,  it  may  authorize  many 
things  to  be  done  by  others  which  it  might  properly  do  it- 
self. All  power  possessed  by  the  Legislature  is  delegated 
to  it  by  the  people,  and  yet  few  will  be  found  to  insist  that 
whatever  the  Legislature  may  do,  it  shall  do,  or  else  it  shall 
go  undone.  To  establish  such  a  principle  in  a  large  State 
would  be  almost  to  destroy  the  Government.  The  Legisla- 
ture may  grant  ferry  privileges,  or  it  may  lay  out  roads  and 
specify  their  metes  and  bounds;  and  yet,  who  will  deny  that 
it  may  delegate  this  power  to  others,  either  by  general  or 
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(4T8)  gpecial  laws  ?  So,  also,  it  may  pass  all  the  laws  requi- 
site for  the  goverDment  of  a  particular  city  or  township  or 
school  district,  and  who  will  doubt  the  propriety  of  its  au- 
thorizing this  to  be  done  by  the  people  within  the  limits  of 
the  city,  town,  or  district,  by  their  local  representatives,  or 
even  directly.  This  is  making  laws,  and  laws,  too,  as  of 
binding  efficacy  as  if  passed  directly  by  the  Legislature. 
They  are  dependent  upon  the  Legislature  for  their  vitality 
and  force,  through  the  act  of  incorporation  or  law  under  and 
by  virtue  of  which  they  ate  made.  •  Necessarily,  regarding 
many  things,  especially  affecting  local  and  individual  inter- 
ests, the  Legislature  may  act  either  mediately  or  immedi- 
ately. We  see,  then,  that  while  the  Legislature  may  not 
divest  itself  of  its  proper  functions,  or  delegate  its  general 
legislative  authority,  it  may  still  authorize  others  to  do  those 
things  which  it  might  properly,  yet  cannot  understandingly 
or  advantageously,  do  itself.  Without  this  power,  legisla- 
tion would  become  oppressive  and  yet  imbecile.  Loctvl 
laws  almost  universally  call  into  action,  to  a  greater  or  less 
extent,  the  agency  and  discretion  either  of  4ihe  people  or  of 
individuals,  to  accomplish  in  detail  what  is  authorized  or 
required  in  general  terms.  The  object  to  be  accomplished 
or  the  thing  permitted  may  be  specified,  and  the  rest  left  to 
the  agency  of  others,  with  better  opportunities  of  accom- 
plishing; the  object  or  doing  the  thing  understandingly." 

We  have  quot-ed  thus  copiously  from  the  opinion,  not  only 
because  it  comes  from  a  Court  of  high  authority,  but  also 
because  the  propositions  it  announces  appear  to  be  particu- 
larly germane  to  the  question  we  are  considering.  This 
case  and  the  reasoning  of  the  opinion  were  approved  in  the 
late  case  in  the  same  Court  of  the  People  v.  Salomon^  51 
111.  C4, 

In  Alcorn  v.  IIamei%  38  Miss.  664,  the  controversy  grew 
out  of  an  Act  of  the  Legislature  imposing  a  tax  on  the  lands 
in  certain  counties  for  repairing  and  maintaining  a  levee  on 
<*'*•>  the  Mississippi  river,  but  subject  to  a  proviso  that  the 
tax  '*  shall  first  be  submitted  to  the  legal  voters  in  the  dis- 
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trict  of  country  proposed  to  be  taxed,  *  *  *  aud  if  si  ma- 
jority of  the  legal  voters  residing  in  the  district  of  country 
proposed  to  be  taxed  vote  against  the  said  tax,  then  the 
same  shall  not  be  levied  or  collected."  Those  resisting  the 
tax  contended  that  the  statute  delegated  to  the  voters  the 
power  to  decide  whether  the  tax  shall  be  levied  and  col- 
lected, and  was  therefore  void.  But  the  Court,  in  an  able 
and  exhaustive  opinion,  reviewing  the  adjudications  on  this 
point,  upheld  the  validity  of  the  tax,  on  the  ground  that 
there  was  no  delegation  of  legislative  authority  to  the 
voters,  but  only  a  condition  contained  in  the  statute  that 
the  tax  should  not  be  enforced  if  a  majority  of  the  electors 
voted  against  it.  The  same  proposition  has  been  main- 
tained bj^the  Courts  of  Pennsylvania,  New  York,  Delaware, 
Vermont,  Illinois,  Kentucky,  Ohio,  Maryland,  Alabama, 
and  Virginia,  and  may  now  be  considered  as  firmly  estab- 
lished. 

It  is  said,  however,  that  the  question  before  us  is  not 
whether  the  statute  shall  take  effect  or  may  be  defeated  on 
the  happening  of  a  future  contingency,  but  whether  the 
Legislature  can  empower  the  Board  to  exercise  its  judgment 
and  discretion  on  a  subject  materially  affecting  the  rate  of 
taxation  throughout  the  State.  As  already  stated,  we  enter- 
tain no  doubt  whatever  as  to  the  power  of  the  Legislature 
to  provide  such  methods  as  it  shall  deem  appropriate  for 
equalizing  and  correcting  the  valuations  in  the  several  coun- 
ties as  a  basis  for  equal  and  uniform  taxation,  during  each 
fiscal  year.  It  is  equally  clear  that  it  is  the  duly  of  the 
Legislature  to  impose  no  greater  burdens  on  the  people,  in 
the  shape  of  taxation,  than  shall  be  reasonably  necessary  to 
meet  the  exigencies  of  the  Government.  To  perform  this 
duty  intelligently,  it  must  first  ascertain  the  total  value  of 
the  taxable  property  after  the  valuations  have  been  equalized. 
But,  as  this  vidue  is  constantly  fluctuating,  and  the  taxes 
(480)  jjrjiigt  1)0  paid  annually,  whilst  the  Legislature  meets 
only  biennially,  .it  is  obvious  that  it  is  not  posi^iblo  for  the 
Legislature  to  fix  the  precise  annual  rate  of  taxation  under- 
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Btandingly,  and  without  incurring  the  hazard  of  either  exact- 
ing from  the  jieople  much  more  than  will  be  required  to 
meet  the  wants  of  the  Government,  or  much  less  tluin  its 
necessities  will  demand.  It  it  were  to  attempt,  under  these 
circumstances,  to  prescribe  the  precise  annual  rate,  it  would 
act  without  the  necessary  data  to  enable  it  to  form  an  in- 
telligent judgment,  and  its  conclusions  on  a  subject  so 
vitally  affecting  the  interests  and  welfare  of  the  people  would 
be  founded  on  a  vague  conjecture  or  a  blind  guess  as  to  the 
value  of  the  taxable  property  in  the  State.  But  when  the 
annual  assessments  have  been  equalized  and  the  value  of  the 
taxidjle  property  thus  ascertained,  it  would  become  a  mere 
matter  of  arithmetical  computation  to  determine  what  rate 
of  taxation  would  produce  the  requisite  amount  of  revenue, 
were  it  not  tliat  delinquencies,  to  a  greater  or  less  extent, 
invariably  occur  in  the  payment  of  taxes.  To  obviate  this 
difficulty  section  three  thousand  six  hundred  and  ninety-six 
of  tho'Political  Code,  authorizes  the  State  Board  of  Equali- 
Ziition,  in  determining  the  rate  of  taxation  which  will  pro- 
duce the  requisite  amount  of  revenue  to  meet  the  appropria- 
tions, to  make  such  allowances  as  they  shall  deem  sufficient 
to  cover  delinquencies.  If  this  can  be  deemed,  in  any  just 
sense,  a  delegation  of  legislative  authority,  it  is  only  in  that 
restricted  sense  referred  to  by  the  Supreme  Court  of  Illinois 
in  the  People  v.  Reyvohfa,  supra,  when  it  says  that  it  is  com- 
petent for  the  Legislature  to  **  authorize  others  to  do  those 
thin  s  which  it  might  properly  yet  cannot  understandingly 
or  advantageously  do  itself.  *  *  *  The  object  to  be 
accomplished,  or  the  thing  permitted,  may  be  specified,  and 
the  rest  left  to  the  agency  of  others,  with  better  opportuni- 
ties of  accomplishing  the  object,  or  doing  the  thing  under- 
standingly.'* In  the  statute  we  are  considering  the  object 
^*®*^  to  be  accomplished  was  specified,  and  only  the  precise 
method  of  accomplishing  it  was  left,  in  an  unimportant  par- 
ticular, to  the  Board,  which  had  better  opportunities  of 
accomplishing  the  object  and  couhl  do  it  more  understand- 
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ingi J.     We  are,  therefore,  of  opiniou  that  this  objection  to 
the  statute  is  not  well  taken. 

The  plaintiffs  also  insist  that  so  much  of  the  contested  tax 
as  is  sought  to  be  collected  for  city  and  county  purposes  is 
Toid,  because  not  levied  in  accordance  with  what  is  known 
as  the  "Consolidation  Act"  and  the  amendments  thereto. 
The  argument  is,  that  the  general  revenue  system  provided 
in  the  Political  Code  is  not  applicable  to  the  City  and 
County  of  San  Francisco,  which,  it  is  claimed,  has  been 
expressly  or  by  necessary  implication  exempted  therefrom. 
By  section  nineteen  (1  Political  Code,  p.  10),  it  is  provided 
that  ''nothing  in  either  of  the  four  Codes  affect  any  of  the 
provisions  of  the  following  statutes,  but  such  statutes  are 
recognized  as  continuing  in  force,  notwithstanding  the  pro- 
visions of  the  Codes,  except  so  far  as  they  have  been  re- 
pealed or  affected  by  subsequent  laws: 

''1.  All  Acts  incorporating  or  chartering  municipal  cor- 
porations, and  Acts  Amending  or  supplementing  such  'Acts. 

''2.  All  Acts  consolidating  cities  and  counties,  and  Acts 
amending  or  supplementing  such  Acts." 

The  ivext  preceding  section  provides  that  **  no  statute  law 
or  rule  is  continued  in  force  because  it  is  consistent  with 
the  provisions  of  this  Code  on  the  same  subject,  but  in  all 
cases  provided  for  by  this  Code,  all  statutes,  laws,  and  rules 
heretofore  in  force  in  this  State,  whether  consistent  or  not 
with  the  provisions  of  this  Code,  unless  expressly  continued 
in  force  by  it,  are  repealed  and  abrogated."  Tf  these  two 
sections  stood  alone  and  unexplained,  it  would  be  difficult 
to  escape  the  conclusion  that  it  was  intended  to  continue  in 
<48»)  force  the  Consolidation  Act  and  all  the  amendments 
thereto,  including  the  machinery  therein  provided  for  the 
levying  and  collection  of  city  and  county  taxes.  But  we  are 
satisfied  such  was  not  the  intention  of  the  Legislature.  Xbe 
Code  provides  a  complete  revenue  system,  manifestly  in- 
tended to  apply  to  every  county  in  the  State,  and  which 
was  especially  designed  to  obviate  the  great  inconvenience 
which  had  resulted  from  a  multiplicity  of  provisions  in  pre- 
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vious  statutes,  applicable  only  to  particular  counties  or 
cities.  This  Lad  produced  the  greatest  possible  confusion 
in  our  revenue  system,  if  such  a  method  of  levying  and  col- 
lecting taxes  could  with  any  propriety  be  termed  **a  sys- 
tem." For  the  purpose  of  curing  this  great  evil,  the  Code 
provides  a  general  system,  clearly  intended  to  have  a  uni- 
form operation,  and  to  apply  to  every  county  in  the  State. 
That  the  Legislature  which  adopted  the  Code  understood 
that  the  general  revenue  system  which  it  provides  was  to 
apply  to  San  Francisco,  is  clearly  apparent  from  the  Act  of 
March  30th,  1872,  entitled  ''an  Act  to  enable  the  City  and 
Coijnty  of  San  Francisco  to  conform  to  so  much  of  the 
Political  Code  as  relates  to  the  public  revenue:*'  Stats. 
1871-2,  p.  773.  Under  the  Consolidation  Act,  the  city  and 
county  would  have  collected  its  annual  revenue,  for  the  fis- 
cal year  of  1872-3,  in  time  to  meet  its  necessities  for  that 
year.  But  under  the  general  system  established  by  the 
Code,  the  time  for  the  collection  of  taxes  was  postponed  to 
a  later  period;  and  as  a  result  of  this  delay  the  city  and 
county  were  liable  to  be  greatly  embarrassed  for  want  of 
the  necessary  funds  to  meet  their  current  expenses,  until 
the  revenue  could  be  collected  under  the  general  system 
provided  by  the  Code.  In  order  to  obviate  this  diflSculty, 
the  Act  of  March  30th,  1872,  authorizes  the  Board  of  Super- 
visors to  effect  a  temporary  loan,  not  exceeding  nine  hun- 
dred thousand  dollars;  and  the  first  section  expressly  states 
the  object  of  the  Act  to  be  "  to  enable  the  City  and  County 
(483)  ^f  gg^jj  Francisco  to  conform  to  so  much  of  the  Political 
Code  as  relates  to  the  public  revenue.''  It  is  impossible  to 
construe  this  statute  otherwise  than  as  a  distinct  recognition 
by  the  Legislature  that  the  general  system  established  by 
the  Code  was  to  apply  to  San  Francisco.  Otherwise  there 
could  have  been  no  necessity  for  a  special  Act  to  enable  it 
to  conform  to  that  system, 'a  system  which  on  the  plaintiff's 
theory  was  to  have  no  effect  there.  Section  nineteen  of  the 
Political  Code,  already  quoted,  must  therefore  be  construed 
as  though  there  was  excepted  from  its  operation  so  much  of 
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the  Consolidation  Act  and  the  amendments  thereto  relating 
to  the  levying  and  collection  of  taxes  as  is  variant  from  or 
inconsistent  with  the  general  system  provided  in  the  Code. 

The  last,  and  we  think  the  most  serious  question  raised  on 
this  appeal  and  discussed  by  counsel  is,  whether  a  tax  on  a 
solvent  debt  secured  by  mortgage  |Teseuts  a  case  of  double 
taxation  under  our  revenue  system.  If  it  does,  it  will  be 
our  duty  to  pronounce  it  void,  and  in  violation  of  that  clause 
of  the  Constitution  which  requires  taxation  to  be  equal  and 
uniform.  The  question  is  by  no  means  free  from  difficulty, 
and  has  been  several  times  before  this  Court  in  different 
phases. 

In  Tlie  People  v.  McCreery,  34  Cal.  432,  the  action  was  to 
recover  from  the  mortgagee  a  tax  levied  on  the  debt  secured 
by  the  mortgage,  and  one  of  the  defenses  was,  that  inas- 
much as  the  laud  covered  by  the  mortgage  was  also  taxed, 
it  presented  a  case  of  double  taxation.  But  we  held  that  if 
the  facts  presented  a  case  of  double  taxation,  it  was  only  the 
mortgagor,  and  not  the  mortgagee  whose  property  had  been 
twice  taxed,  and  that  the  latter  could  not  complain  that  the 
property  of  the  former  had  been  doubly  taxed :  People  v. 
Whariehhy,  38  Cal.  4G1,  was  a  similar  case,  and  the  same 
point  was  again  decided.  But  in  Lick  v.  Austin,  43  Cal. 
590,  it  was  the  mortgagor  who  complained  that  his  real 
estate  had  been  taxed  at  its  full  value,  without  deducting 
(484)  therefrom  theamount  of  an  existing  mortgage  to  which 
it  was  subject,  which  mortgage  was  a  distinct  subject  of  tax- 
ation under  the  statute.  It  was  claimed  that  if  the  laud  was 
taxed  at  its  full  value,  without  deducting  the  mortgage,  and 
if  the  mortgage  debt  was  also  taxed,  this  would  be  a  double 
taxation  of  the  same  subject-matter.  But  we  held  that  it 
did  not  concern  the  mortgagor  whether  the  mortgaged  debt 
was  taxed  in  the  hands  of  the  mortgagee,  and  that  ho  could 
not  complain  of  double  taxation  unless  hisown  property  was 
twice  taxed.  Wo  further  held  that  there  is  no  provision  in 
the  Constitution  which  authorizes  the  mortgaged  debt  to  be 
deducted  from  the  value  of  the  laud  in  estimating  its  value 
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for  the  purposes  of  taxation.  It  must  bo  conceded  that  the 
effect  of  these  decisions  is,  (hat  neither  the  mortgagor  Or 
mortgagee  can  resist  a  tax,  the  one  upon  the  hmd,  and  the 
other  upon  the  mortgage  debt,  on  the  ground  that  there  has 
been  a  double  taxation  of  either.  But,  in  all  these  cases, 
the  Court  apparently  proceeds  upon  the  ground  that  the 
complaining  party  is  not  entitled  to  relief  unless  the  prop- 
erty has  been  twice  taxed  in  his  hands;  that  it  is  no  concern 
of  the  mortgagor  whether  a  mortgage  debt  held  by  another 
person,  has  been  taxed,  nor  of  the  mortgagee,  whether  a 
piece  of  hmd  on  which  he  holds  a  mortgage  lien,  has  been 
taxed  for  its  full  value,  or  otherwise.  But  this  view  of  the 
case  does  not  meet  the  difficulty.  The  real  point  to  be  de- 
cided is,  whether  the  same  property  has  been  twice  assessed 
for  the  same  tax;  for  it  is  obvious  that  if  the  subject-mat- 
ter of  the  tax  is  the  same,  it  cannot  be  twice  assessed  for 
tlio  same  tax,  and  it  is  immaterial,  in  such  a  case,  by  whom 
the  title  is  held.  If,  for  example,  the  statute  should  provide 
that  all  lauds  should  be  assessed  on  the  first  of  Match  in 
each  year  to  the  then  owners  of  them,  and  that  if  any  land 
thus  assessed  should  be  conveyed  during  the  fiscal  year,  it 
should  be  again  assessed  to  the  now  owner,  no  one  would 
doubt  that,  under  our  Constitution,  the  second  tax  would  be 
(485)  yqIJ^  ag  violating  the  principle  of  equality  and  uniform- 
ity prescril>ed  by  that  instrument:  People  v.  KoJil,  40  Cal. 
127.  And  yet,  in  such  a  case,  if  the  first  tax  had  been  paid 
by  the  former  owner  before  the  conveyance,  so  that  it  was  no 
louger  a  lien  upon  the  land,  it  might  be  s^iid  that  it  was' no 
concern  of  the  purchaser  that  his  vendor  had  been  once 
taxed,  nor  of  the  latter  that  his  vendee  had  been  again  taxed 
on  the  same  land.  But  in  such  cases,  the  true  point  for 
inquiry  is,  has  the  same  property  been  twice  assessed  for  the 
Baiuo  tax;  and  in  solving  this  question,  the  fact  whether  the 
proi)erty  belonged  to  one  person  or  another,  is  a  false  quan- 
tity. The  tax  being  upon  the  property  itself,  the  inquiry  is, 
whether  it  has  been  twice  taxed,  and  in  solving  this  point 
the  question  of  ownership  is  immaterial. 
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I  come  now  to  the  point,  whether  a  tax  on  land  at  its  full 
value,  and  a  tax  on  a  debt  for  money  loaned,  secured  by  a 
mortgage  on  the  land  is,  in  substance  and  in  its  legal  effect, 
a  tax  on  the  same  property.  We  all  know,  as  a  matter  of 
general  notoriety,  that  almost  universally,  by  a  stipulation 
between  the  parties,  the  mortgagor  is  required  to  pay  the 
tax  both  on  the  land  and  mortgage,  and  that,  practically, 
he  is  twice  taxed  on  the  same  value.  If  he  has  still  in  his 
possession  the  borrowed  money,  to  secure  which  the  mort- 
gage was  made,  the  law  taxes  in  his  hands  both  the  money 
and  land,  and  by  his  stipulation  he  is  required  to  pay  the 
tax  on  the  mortgage  debt  also.  If  the  money  has  passed 
out  of  his  hands  into  the  possession  of  some  other  taxpayer, 
it  is  taxed  in  the  hands  of  the  latter;  so  that  the  money- 
bears  its  share  of  taxation,  and  the  land  its  share,  in  the 
hands  of  whomsoever  they  may  happen  to  be.  It  is  veiy 
true,  as  was  said  in  People  v.  Wharlehby,  and  in  Lick  v. 
Austin,  that  a  voluntary  agreement  on  the  part  of  the  mort- 
gagor to  pay  the  tax  on  the  mortgage  debt  cannot  improve 
his  status.  **  The  State  was  no  party  to  the  contract,  aud  is 
not  bound  by  stipulation  inter  aiioa.  The  burdens  of  taxation 
<*««)  cannot  be  shifted  from  those  on  whom  the  law  imposes 
them,  by  stipulations  between  private  persons."  But,  in 
the  absence  of  such  a  stipulation,  an  inexorable  law  of 
political  economy  would  impose  upon  the  mortgagor  the 
burden,  in  a  different  form,  of  paying  the  tax  on  the  mort- 
gage debt.  Interest  on  money  loaned  is  paid  as  a  compen- 
sation for  the  use  of  the  money,  and  the  rate  of  interest,  as 
agreed  upon,  is  the  amount  which  the  parties  stipulate  will 
be  a  just  equivalent  to  the  lender.  If,  however,  by  the 
imposition  of  a  tax  on  the  debt,  the  Government  diminishes 
the  profit  which  the  lender  would  otherwise  receive,  the 
rate  of  interest  will  be  increased  sufficiently  to  cover  the 
tax,  which,  in  this  way,  will  be  ultimately  paid  by  the  bor- 
rower. The  transaction  would  be  governed  by  the  same 
immutable,  inflexible  law  of  trade,  by  reason  of  which  im- 
port duties  on  articles  for  consumption  are  ultimately  paid 
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by  the  consamer,  and  not  by  the  importer.  The  rate  of 
interest  on  money  loaned  is  regulated  by  the  law  of  supply 
and  demand,  which  governs  all  articles  of  commerce;  and 
burdens  imposed  by  law,  in  the  form. of  a  tax  on  the  trans- 
miction,  which  would  thereby  diminish  the  profit  of  the 
lender,  if  paid  by  him,  will  prompt  him  to  compensate  the 
loss  by  increasing  to  that  extent  the  rate  of  interest  de- 
manded. If  his  money  would  command  a  given  rate  of 
interest,  without  the  burden,  he  will  be  vigilant  to  see  that 
the  borrower  assumes  the  burden,  either  by  express  stipu- 
*lation  or  in  the  form  of  increased  interest.  This  is  a  law  of 
human  nature,  which  statute  laws  are  powerless  to  su]  press, 
and  which  prevades  the  whole  realm  of  trade,  governed  by 
the  law  of  supply  and  demand.  Nor  would  the  enactment 
of  the  most  stringent  usury  laws  produce  a  different  prac- 
tical result.  Human  ingenuity  has  hitherto  proved  inade- 
quate to  the  task  of  devising  usury  laws,  which  were 
incapable  of  easy  evasion;  and  wherever  they  exist  they 
are,  and  will  continue  to  be,  subordinate  to  that  higher  law 
<48T)  ^f  trade  which  ordains  that  money,  like  any  other 
article  of  commercial  value,  will  command  just  what  it  is 
worth  in  the  market — no  more,  and  no  less.  Assuming 
these  premises  to  be  correct — and  I  am  convinced  they  are 
— it  results  that  it  is  the  borrower,  and  not  the  lender,  who, 
in  fact,  pays  the  tax  on  borrowed  money,  whether  secured 
by  mortgage  or  not.  But  if  secured  by  mortgage,  he  is 
taxed  not  only  on  the  mortgaged  property,  but  on  the  debt 
which  the  property  represents,  and  Avhich  is  held  as  a  secu- 
rity for  the  debt.  But  in  solving  the  question  of  double 
taxation  on  a  debt  for  money  loaned,  the  true  point  of  in- 
quiry, as  I  conceive,  fs  not  whether  the  debt  is  or  is  not 
secured  by  mortgage,  but  whether  the  money  for  the  use  of 
which  the  debt  was  created  is  taxed  in  the  hands  of  the  bor- 
rower, or  of  some  other  taxpayer,  to  whom  he  has  paid  it. 
The  money  is  the  substance,  of  which  the  debt  is  but  the 
shadow  and  representative;  and  though  in  a  general,  and, 
perhaps,  in  a  strict  sense,  it  is  property,  it  is  so  only  be- 
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cause  it  is  capable  of  being  ngain  converted  into  money. 
Nevertheless,  it  but  represents  the  sum  originally  loaned; 
and  a  tax  upon  the  latter  is  substantially  a  tax  upon  the 
former.  This  may  be  illustrated  by  a  supposed  case.  The 
lien  for  taxes  attaches  on  a  particular  day — say  on  the  first 
Monday  of  March — on  which  day  A.  borrows  from  B.  one 
thousand  dollars,  and  executes  his  promissory  note  for  the 
amount.  Neither  is  richer  or  jDOorer  by  the  transaction. 
A.  has  one  thousand  dollars  in  money,  but  he  owes  that 
sum  to  B.,  who  has  parted  with  the  money,  but  is  compeu- 
sated  by  the  obligation  of  A.  to  repay  it.  No  new  value' 
has  been  created,  nor,  indeed,  could  be,  from  the  very 
natitro  of  the  transaction.  If  A.  is  taxed  upon  the  money, 
and  also  upon  the  note,  as  he  would  be  in  the  form  of  an 
increased  rate  of  interest  equal  to  the  tax,  as  has  been 
already  demonstrated,  is  it  not  clear  that  he  would  be  twice 
taxed  on  the  same  subject-matter,  to  wit:  tlie  one  thousand 
(ft8b)  Joilmg  which  he  had  borrowed?  And  if,  on  the  same 
day,  A.  should  loan  the  same  money  to  C,  and  take  his  note 
for  it,  C.  would  also  be  taxed  both  on  the  note  and  mouey. 
This  transaction,  in  my  opinion,  would  present  a  clear  case 
of  double  taxation,  and  may  serve  to  illustrate  the  views  I 
have  endeavored  to  present. 

In  the  briefs  of  counsel  the  question  is  discussed  whether 
an  injunction  is  the  proper  remedy  in  this  class  of  cases. 
But  at  the  oral  argument  the  counsel  united  in  a  request 
that  wo  would  decide  the  cause  on  its  merits,  and  not  alone 
on  Iho  question  of  the  remedy.  In  accordance  with  this 
request,  and  in  view  of  the  importance  of  an  early  decision 
of  the  questions  involved  in  the  cases,  we  have  considered 
the  cause  on  its  merits.  But  lest  our  silence  on  the  qi\^s- 
tion  of  the  rem^^dy  might  be  misconstrued,  we  deem  it 
proper  to  dispose  of  that  point  also.  In  these  cases  there 
has  been  no  sale  of  property  to  satisfy  the  delinquent  tax, 
and  the  averment  is,  substantially,  that  the  title  of  the 
phiiutiffs  to  their  real  estate  has  been  clouded  by  the  assess- 
ment and  supposed  lien  for  the  taxes  claimed  to  bo  due  and 
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remaining  unpaid;  that  the  Collector  has  advertised  the 
property  to  be  sold  for  the  satisfaction  of  the  lax,  and  will 
proceed  with  the  sale  unless  restrained;  that  if  the  property 
is  sold  there  will  bo  numerous  purchasers,  against  whom 
the  plaintiffs  may  be  compelled  to  briug  a  multiplicity  of 
actions  to  recover  it  back. 

If  the  tax  were  conceded  to  bo  illegal,  it  does  not  neces- 
sarily follow  that,  for  that  reason  alone,  the  plaintiffs  would 
be  entitled  to  an  injunction.  In  Dows  v.  CUf/  of  Chicttgoy 
11  AVallace,  110,  Mr.  Justice  Field,  in  delivering  the  opin- 
ion of  the  Court,  says:  **Any  delay  in  tho  proceedings  of 
the  officers,  upon  whom  the  duty  is  devolved  of  collecting 
the  taxes,  may  derange  the  operations  of  Government,  and 
thereby  cause  serious  detriment  to  the  public.  No  Court 
of  equity  will,  therefore,  allow  its  injunction  to  issue 
^89)  ^Q  restrain  their  action,  except  where  it  may  bo  neces- 
sary to  protect  the  rights  of  the  citizen  whose  property  is 
taxed,  and  he  has  no  adequate  remedy  by  tho  ordinary  pro- 
cesses of  the  law.  It  must  appear  that  tho  enforcement  of 
the  tax  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury,  or  where  tho  jiroperty  is  real  estate, 
throw  a  cloud  upon  the  title  of  the  complainant,  before  the 
uid  of  a  Court  of  equity  can  be  invoked.'* 

This,  we  think,  is  a  correct  statement  of  tho  rule,  as  es- 
tablished by  the  weight  of  authority;  and  it  only  remains 
for  us  to  inquire  whether  the  plaintiffs  have  brought  them- 
selves within  it.  There  is  no  averment  that  irreparable 
iujmy  will  ensue  if  the  sale  is  allowed  to  proceed;  but  in  the 
case  of  the  Savings  and  Loan  Society,  they  allege  that  if  the 
defendant  is  permitted  to  sell,  **  it  will  cause  plaintiff  to  have 
div^ers  litigations  and  suits  against  the  various  purchasers  at 
such  sale,  which  will  be  attended  with  great  expense,  harass- 
ment and  delay  to  remove  the  cloud  thereby  cast  upon  said 
real  estate,  and  will  prevent  plaintiffs  from  selling  said  real 
estate  or  any  ])art  thereof  at  the  cash  value."  In  tho  com- 
plaint in  the  case  of  Doe,  thero  is  no  averment  of  this  char- 
acter; but  only  an  allegation  that  by  the  Political  Code  tho 
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tax  purportiDg  to  Lave  been  assessed  ''is  attempted  to  be 
made  a  lieu  "  upon  tbe'real  and  personal  property  of  the 
plaintiffs.  This  averment  is  clearly  insufficient  to  support 
the  injunction^  as  it  fails  to  aver  or  show  that  the  plaintiffs 
will  suffer  an  irreparable  injury,  or  that  any  cloud  has  been 
imposed  on  their  title,  or  that  the  injunction  Avill  prevent  a 
multiplicity  of  suits.  Nor  are  the  averments  in  the  case  of 
the  Savings  and  Loan  Society  sufficient  to  authorize  an  in- 
junction. The  allegation  that  if  the  sale  is  allowed  to  pro- 
ceed, they  may  be  involved  in  litigation  with  the  purchasers, 
is  a  mere  speculation  as  to  probabilities  which  may  or  may 
not  occur.  Non  constcU  that  a  pnrchaser  will  be  found,  or 
(400)  j.|^j^jj  there  will  be  more  than  one,  or  that  the  purchaser 
will  claim  the  benefit  of  the  purchase,  or  that  he  will  accept, 
or  that  the  collector  will  ever  execute  a  deed  for  the  prop- 
erty. If  averments  of  this  description  are  sufficient  to 
authorize  an  injunction,  the  levying  of  the  assessment,  and 
every  act  performed  by  the  Assessor  might  be  arrested  in 
the  same  way,  on  the  ground  that  they  were  the  initiatory 
steps  in  a  proceeding  which  might  culminate  in  a  sale  and 
Sheriff's  deed,  and  thereby  ultimately  produce  litigation  and 
create  a  cloud  on  the  title.  Probabilities  of  this  kind  are 
too  remote  to  justify  the  Court  in  interposing  by  injunction 
to  arrest  the  collection  of  the  public  revenue. 

The  orders  refusing  to  dissolve  the  injunctions  are  re- 
versed and  the  causes  remanded. 

Wallace,  C.  J.,  concurring  in  the  judgment,  but  dissent- 
ing from  the  opinion  in  part: 

I  concur  in  the  judgment,  but  I  dissent  from  the  opinion 
of  Mr.  Justice  CROCKEyr,  which  maintains  the  validity  of 
that  portion  of  section  three  thousand  six  hundred  and 
ninety-six  of  the  Political  Code,  which  provides  that  the 
State  Board  of  Equalization  shall  determine  the  amount  of 
delinquency  likely  to  occur  in  the  collection  of  taxes.  In 
my  opinion  it  is  not  competent  to  the  Legislature  to  substi- 
tute the  judgment  of  the  Board  for  its  own  upon  that  mat- 
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ter,  and  I  tbiuk  that  its  exercise  by  the  Board  is  substan- 
tially the  exercise  of  legislative  power  in  the  important 
respect  of  fixing  the  rate  of  taxation  to  be  levied  for  the 
support  of  the  State  Government. 

Khodes,  J.,  concurring  specially: 

I  concur  in  the  judgment  and  in  the  opinion,  except  that 
portion  which  holds  that  property  of  the  kind  mentioned  in 
the  opinion  is  not  subject  to  taxation. 

(4»i)  [After  the  delivery  of  the  foregoing  opinions  a  re- 
hearing was  granted,  and  after  argument  on  rehearing  the 
following  opinions  were  delivered  at  the  October  Term, 
1873.] 

By  the  Court,  Crockett,  J. : 

After  a  careful  consideration  of  the  able  and  exhaustive 
arguments  which  were  had  in  these  cases  since  the  former 
opinion  was  delivered,  I  see  no  reason  to  doubt  the  correct- 
ness of  the  conclusions  announced  in  that  opinion.  I  ad- 
here to  the  following  propositions:  1st.  That  the  plaintiffs 
have  not  made  out  a  case  which  entitles  them  to  the  remedy 
by  injunction.  2d.  That  the  City  and  County  of  San 
Francisco  is  not  exempt  from  the  operation  of  the  general 
revenue  system  established  by  the  Code.  3d.  That  the  Act 
establishing  the  State  Board  of  Equalization  is  not  uncon- 
stitutional on  any  of  the  grounds  or  for  any  of  the  reasons 
alleged,  and  is  a  valid  and  constitutional  enactment.  4th. 
That  if  a  debt  for  money  lent  and  secured  by  mortgage  be 
taxed,  and  if  the  mortgaged  property  be  also  taxed,  the 
same  value  and  subject-matter  lias  been  twice  taxed,  and  it 
presents  a  case  of  double  taxation. 

In  respect  to  the  first  three  points  I  do  not  propose  to 
discuss  Ihem  anew,  having  fully  expressed  my  views  upon 
them  in  the  former  opinion.  But,  as  the  fourth  point  pre- 
sents a  question  of  much  difficulty  and  of  great  practical 
importance,  I  deem  it  proper  to  develop  somewhat  more 
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fully  the  Ketisoning  in  support  of  llio  views  expressed  in 
the  former  opinion  on  this  point. 

In  all  countries  the  principal  subject  of  taxation  is  prop- 
erty in  its  various  forms,  and  in  well  regulated  Governments 
the  purpose  is4o  impose  the  burden  as  equally  as  possible, 
so  that  each  parcel  of  property  shall  bear  its  just  propor- 
tion of  the  tax. 

Having  this  fundamental  principle  in  view,  our  Constitn- 
^*^^  tion  provides  that  **  taxation  shall  be  equal  and  uni- 
form throughout  the  State.  All  property  in  this  State  shall 
be  taxed  in  proportion  to  its  value,  to  bo  ascertiiined  as 
directed  bylaw:"  Article  XI,  sec.  13.  In  construing  this 
section  we  have  several  times  decided :  First,  that  all  the 
property  of  the  citizen  must  be  taxed,  anil  that  it  is  not 
competent  for  the  Legislature  to  exempt  from  taxation  any 
particular  class  or  species  of  property  held  in  private  own- 
ership; Second,  that  a  solvent  debt  secured  by  mortgage 
is  property  for  the  purposes  of  taxation,  within  the  mean- 
ing of  the  Constitution :  People  v.  McCreenj,  34Cal.  -432;  Peo- 
ple V.  Wharienl)!/,  38  Id.  461;  People  w.  Eddy,  43  Id.  331;  Lick 
V.  ^hcstiii,  43  Id.  590.  But  Ave  have  not  in  any  case  hereto- 
fore decided  whether  or  not  a  tax  on  the  mortgage  debt  is 
practically  a  tax  on  the  property  mortgaged;  and  whether, 
if  each  be  separately  taxed,  it  presents  a  case  wherein  the 
same  value  or  subject-matter  has  been  twice  taxed.  The 
question  is  therefore  res  integra  in  this  Court;  and  though 
it  has  frequently  engaged  the  attention  of  legislators  and  po- 
litical economists,  it  is  to  be  regretted  that  it  has  been  very 
little  discussed  in  the  Courts.  It  may  bo  observed  in  limine 
that  in  examining  the  question  I  shall  confine  myself  to  the 
case  of  a  solvent  debt  for  money  lent,  secured  by  mortgage, 
which  is  the  case  before  us.  As  already  stated,  it  has  been 
settled  by  the  decisions  of  this  Court  that  a  solvent  debt  is 
"property,"  in  the  sense  of  tho  Constitution,  for  the  pur- 
poses of  taxation,  and  a  solvent  debt  for  money  lent,  secured 
by  mortgage,  stands  upon  the  samo  footing  with  other  solv- 
ent debts,  unless  it  can  bo  demonstrated  that  a  tax  on  the 
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mortgage  debt  is,  in  effect,  a  tax  on  the  property  mortgaged; 
and  tbut  if  each  be  separately  taxed  there  will  be  a  double 
taxation  of  the  same  value  or  subject-matter.  In  consider- 
ing this  question  I  shall  lay  out  of  view,  as  not  affecting  the 
legal  proposition,  the  well  known  fact  that  in  a  va;st  majority 
of  cases  the  borrower  is  required  to  stipulate  that  he  will 
(40C)  pay  the  tax  on  the  mortgage.  If  he  voluntarily  assumes 
a  burden  which  the  law  does  not  impose  upon  him,  it  will  be 
due  to  his  misfortune  or  his  folly,  and  cannot  be  imputed  to 
the  law  as  a  fault.  But  assuming  that  the  borrower  refuses 
to  stipulate  that  he  will  \mj  the  tax;  eo  nomine,  on  the  mort- 
gige,  ho  pays  it,  nevertheless,  in  another  form,  to  wit,  in  a 
higher  rate  of  interest.  This  must  be  the  inevitable  result, 
80  long  as  the  rate  of  interest,  like  the  price  of  any  mer- 
chantable commodity,  is  regulated  by  the  law  of  supply  and 
demand.  If  Hour  is  abundant  in  the  market,  the  price  is 
correspondingly  low;  and  as  the  supply  diminishes,  the 
price  advances,  so,  if  money  is  abundant  the  rate  of  in- 
terest is  low;  but  if  the  supply  is  diminished  the  rate  will 
advance  in  a  corresponding  ratio.  In  other  words,  the  cur- 
rent price  to  be  paid  for  the  use  of  money,  like  the  current 
price  to  be  paid  for  flour  or  rice,  is  governed  by  the  law  of 
supply  and  demand,  which  is  as  inflexible  in  the  one  case  as 
in  the  other.  Both  being  subject  to  the  same  laws  of  trade, 
the  same  result  must  ensue  if  the  Government  imposes  a 
burden  upon  transactions  in  each.  If,  for  example,  the  cur- 
rent market  price  of  sugar  would  otherwise  bo  ten  cents  per 
pound,  and  if  the  State  imposes  a  tax  of  one  per  cent,  on  the 
seller  for  every  pound  of  sugar  sold,  two  results  would  cer- 
tainly follow:  first,  the  price  of  .sugar  would  immediately 
advance  one  per  cent. ;  and  second,  the  purchaser  would  pay 
the  tax  in  the  form  of  an  increased  price  for  the  commodity. 
This  must  be  apparent  to  the  dullest  comprehension.  For 
precisely  the  same  reasons,  it  is  clear  that  if  the  current  rate 
of  interest  be  ten  per  cent,  per  annum,  and  if  the  State  im- 
pose a  tax  of  two  percent,  per  annum  on  the  lender,  the  rate 
of  interest  will  immediately  advance  two  per  cent.,  and  the 
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borrower  will  pay  tLo  tax  in  the  form  of  iDterest.  So  long 
as  tbe  use  of  money,  like  any  merchantable  commodity,  has 
a  current  market  value,  regulated  by  the  law  of  supply  and 
demand,  it  is  obvious  that  a  tax  imposed  by  the  State  on 
(4»4)  loans  must  not  only  to  that  extent  increase  the  current 
rate  of  interest,  but  it  is  equally  clear  that  the  tax  is  paid  by 
the  borrower  and  not  by  the  lender.  The  amount  of  revenue 
which  the  State  may  raise  by  taxation  is  limited  only  by  the 
discretion  of  the  Legislature,  and  an  emergency  might  pos- 
sibly arise  in  which  it  would  see  fit  to  impose  a  tax  of  five 
per  cent,  on  all  loans  of  money,  to  be  assessed  to  the  lender. 
Can  any  one  doubt  that  the  current  rate  of  interest  would 
immediately  advance  five  per  cent.,  and  that  the  tax  would 
in  fact  be  paid  by  the  borrower,  though  nominally  assessed 
to  the  lender?  Indeed,  it  would  appear  to  be  a  self-evident 
proposition,  which  no  amount  of  argument  could  make 
plainer,  than  a  tax  on  loans  imposed  on  the  lender  mast 
necessarily  to  that  extent  increase  the  rate  of  interest  to  be 
paid  by  the  borrower;  who,  therefore,  in  fact,  pays  the  tax, 
though  nominally  assessed  to  the  lender. 

There  are,  doubtless,  exceptional  cases,  in  which,  from 
motives  of  friendship,  or  other  causes,  money  is  loaned  on 
mortgage  without  interest,  or  at  a  conventional  rate,  having 
no  reference  to  the  current  market  rate.  But,  in  a  large 
majority  of  cases,  loans  are  made  at  current  market  rates, 
which  are  as  definite  and  as  easily  ascertained  as  the  current 
market  price  of  any  merchantable  commodity,  and  are  gov- 
erned by  the  same  rule  of  supply  and  demand.  If  money 
is  sometime^  loaned  at  rates  above  or  below  the  current 
rate,  it  is  equally  true  that  staple  articles  of  merchandise  are 
often  sold  above  or  below  the  current  price.  But  this  does 
not  tend  to  prove  that,  as  a  general  rule,  the  tax  ou  tbe 
ti'ansaction  is  not  paid  in  the  one  case  by  the  borrower, 
and  the  other  by  the  purchaser. 

I  conclude,  therefore,  that  a  tax  on  loans  made  in  the  usual 
course  of  business,  is  paid  by  the  borrower;  and- if  the  debt 
be  secured  by  mortgage,  he  also  pays  the  tax  on  the  mort- 
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gaged  property.  He  is  twice  taxed — once  on  the  property, 
and  once  on  tbe  debt  which  the  property  represents — and 
(«»6)  ygjj  jjQ  jjQ^  value  has  been  created  by  the  transaction. 
He  is  no  richer,  and  has  no  more  property  than  he  had  be- 
fore; and  if  the  money  which  he  received  from  the  lender 
remained  in  his  hands,  it  is  also  taxed.  If  the  money  has 
passed  into  the  possession  of  another  taxpayer,  it  is  taxed 
in  his  hands;  so  that  the  property  and  the  money  are  each 
separately  taxed;  and  if  the  mere  promise  or  obligation  of 
the  borrower  to  repay  the  money  is  also  taxed,  and  the  taix 
is  paid  by  him,  as  it  must  be,  it  is  clear  that  he  has  been 
twice  taxed  on  the  same  value  or  subject-matter.  This  is  a 
violation  of  that  clause  of  the  Constitution  which  requires 
that  taxation  shall  bo  equal  and  uniform,  and  that  property 
shall  be  taxed  in  proportion  to  its  value.  When  the  mort- 
gaged property  has  once  paid  its  tax,  it  has  discharged  its 
full  obligation  to  the  State,  and  the  owner  of  it  cannot,  and 
in  justice  ought  not,  to  be  subject  to  another  tax  merely 
because  he  has  borrowed  a  sum  of  money  for  which  the 
property  is  pledged  as  a  security. 

It  is  claimed,  however,  that  if  the  mortgage  debt  be 
exempt  from  taxation,  the  effect  will  be  to  exonerate  the 
rich  money  lender  from  taxation,  at  the  expenso  of  the  pro- 
ducing classes.  But,  as  has  been  already  shown,  the  tax  on 
mortgages  for  money  lent  is  never  paid  by  the  lender,  but 
by  the  borrower;  and  the  effect  of  the  exemption  will  be, 
not  to  relieve  the  lender  from  a  burden,  but  to  exonerate  the 
bon-ouxir  from  an  oppressive  double  tax.  It  is  the  borrower, 
and  not  the  lender,  who  is  aggrieved  by  a  tax  on  mortgages 
for  money  lent.  He  has  just  ground  of  compLiint,  for  the 
reason  that  the  inevitable  result  of  the  tax  is  to  raise  the 
rate  of  interest  which  he  is  compelled  to  pay;  and  in  this 
way  the  burden  falls  on  him,  and  not  on  the  lender.  There 
is  much  justice  in  the  complaint  that  the  capitalist,  whose 
money  is  loaned  out  on  bond  and  mortgage,  and  who  is 
protected  by  the  laws  in  his  person  and  property,  virtually 
escapes  taxation,  and  is  not  compelled  to  contribute  his  just 
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(4JW)  qnota'toward  tbo  support  of  the  Government.  No  one 
can  deny  tliat  this  is  unjust  towards  the  producing  classes, 
on  wljom  Iho  burdens  of  taxation  chiefly  fall.  But  past  ex- 
perience, hero  and  clsewljere,  proves  conclusively  that  the 
remedy  for  this  great  injustice  is  not  to  bo  found  in  a  tax  oa 
mortgages.  In  this  State  the  fact  is  notorious,  that  in  ninety- 
nine  out  of  a  hundred  cases,  the  borrower  is  compelled  to 
stipulate  that  ho  will  pay  the  tax  on  the  mortgage  before  he 
can  obtain  the  money  at  the  current  rate  of  interest;  and  if 
he  refuses  to  stipulate,  ho  will  be  compelled  to  pay  a  higher 
rate  of  interest  equivalent  to  the  tax;  so  that  the  borrower, 
and  not  the  lender,  almost  invariably  pays  the  tax.  In  Con- 
necticut they  have  usury  laws,  prohibiting,  under  severe 
penalties,  tho  loaning  of  money  at  a  higher  rate  of  interest 
than  that  fixed  by  tho  statute.  They  also  imposed  a  tax  on 
mortgages,  to  bo  paid  by  the  holder  of  tho  mortgage. 
Under  tbis  system,  tho  burden  of  tho  tax  necessarily  fell 
upon  the  lender.  Ho  was  prohibited  from  loaning  his 
money  at  a  higher  rate  of  interest  than  that  fixed  by  law; 
and  if  the  borrower  stipulated  to  pay  the  tax,  in  addition  to 
tho  interest,  it  was  an  evasion  of  the  usury  laws,  v»'hich 
would  vitiate  the  transaction.  In  this  way  the  burden  of 
the  tax  was  inevitably  fixed  upon  the  lender.  The  result 
was,  that  loans  on  bond  and  mortgage  were  less  profitable 
than  loans  on  other  securities  which  were  exemi)t  from  the 
tax,  and  on  which  the  current  rate  of  interest  was  paid. 
Tho  necessary  consequence  was,  that  money  could  not  be 
borrowed  on  bond  and  mortgage,  for  the  sinqjle  reasom  that 
loans  on  other  securities,  not  burdened  with  tho  tax,  were 
more  i)rofitablo.  The  owners  of  real  estate,  offering  the 
most  ample  security  by  way  of  bond  and  mortgage,  could 
not  borrow  a  dollar  for  tho  improvement  of  their  property, 
and  a  large  amount  of  capital  was  withdrawn  from  the  State 
to  find  more  profitable  employment  elsewhere.  In  order  to 
remedy  this  state  of  affairs,  the  Legislature  passed  an  Act 
(107)  providing  that  **  no  contract  shall  be  deemed  usurious 
by  reason  of  tho  borrower's  paying,  or  agreeing  to  pay,  the 
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taxes  assessed  and  paid  on  the  sam  loaned;"  tlie  effect  of 
wliicb  was  to  impose  the  whole  burden  of  the  tax  on  the 
borrower.  Consequently,  one  who  borrows  on  bond  and 
mortgage  in  that  State  is  compelled  to  pay  the  current  rate 
of  interest,  and  the  tax  besides,  whilst  one  who  borrows  on 
other  securities  is  exempt  from  the  tax,  thus  discriminating 
against  loans  secured  by  mortgage  on  real  estate,  which  is 
the  best  security  known,  and  which  should  command  money 
at  the  lowest  instead  of  the  highest  rate  of  interest.  This 
state  of  affairs  in  Connecticut  affords  a  striking  practical 
illustration  of  the  fact  that  the  tax  on  a  mortgage  for  money 
lent,  in  the  usual  course  of  business,  is  invariably  paid  by 
the  borrower.  It  proves  further,  that  if  such  legislation  is 
had  as  to  fasten  upon  the  lender  a  tax  which  reduces  the 
interest  he  is  to  receive  below  the  current  rate  which  money 
commands  in  the  market,  he  will  refuse  to  loan  his  money 
on  that  class  of  securities,  and  such  loans  will  cease.  In 
whatever  light  the  subject  is  viewed,  it  is  perfectly  obvious 
that  the  capitalist  can  jiever  be  compelled,  by  means  of  a 
tax  on  mortgages,  to  contribute  his  just  quota  toward  the 
support  of  the  Government.  It  is  for  the  Legislature  to 
devise,  if  practicable,  some  other  scheme  which  will  ac- 
complish the  result.  But  the  tax  on  mortgages,  instead  of 
exacting  from  the  lender  his  just  quota  of  taxes,  has  no 
other  effect  than  to  raise  the  rate  of  interest,  and  to  oppress 
the  borrower.  It  compels  the  small  land  owner,  who  is 
obliged  to  borrow  money  for  the  improvement  of  his  prop- 
erty, t9  pay  a  higher  rate  of  interest  than  money  commands 
on  a  different  and  inferior  class  of  securities. 

If  we  were  permitted  to  look  into  the  question  of  State 
policy  in  the  levying  of  a  tax  on  loans,  it  could  be  demon- 
<*®®^  strated,  I  think  that  such  a  tax,  even  if  constitutional, 
would  be  eminently  unwise  and  injurious  to  the  public  in- 
terest. No  one  can  doubt  that  the  necessary  result  of  such 
a  tax  would  be  to  raise  the  current  rate  of  interest  to  the 
extent  of  the  tax;  and  in  a  community  where  interest  is 
already  exorbitantly  high,  public  policy  demands  that  it 
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should  be  reduced  rather  than  increased.  But  as  the  con- 
sideration of  the  question  as  one  of  political  economy  be- 
longs to  the  legislative  rather  than  the  judicial  department, 
I  forbear  to  press  the  inquiry  further,  except  to  say  that  iu 
certain  districts  of  the  States  of  Pennsylvania  and  New  - 
Jersey  the  tax  on  mortgages  has  been  abolished;  and  the 
effects  on  those  districts  may  be  inferred  from  the  following 
extract  from  the  report  of  a  committee,  of  which  David  A. 
Wells  wai^  Chairman,  appointed  in  eighteen  hundred  and 
seventy-one  to  revise  the  laws  of  the  State  of  New  "Sork  for 
the  assessment  and  collection  of  State  and  local  taxes:  ''On 
the  otUer  hand,  New  Jersey  and  Pennsylvania,  with  a  wiser 
experience,  have,  as  before  shown,  entirely  exempted  mort- 
gages from  taxation  over  a  large  part  of  their  territory,  and 
will  undoubtedly  at  no  distant  day  make  the  exemption 
universal.  And  here  occur  points  to  which  special  atten- 
tion should  be  given,  viz. :  In  both  of  these  States  it  is  rep- 
resented to  the  Commissioners  that  the  demand  for  this 
exemption  came  not  in  any  degree  from  the  capitalists,  but 
from  the  small  land  owners,  particularly  those  of  the  work- 
ing classes;  and  further,  that  the  influence  of  the  exemption 
has  been  most  beneficial  to  the  districts  affected  by  it — so 
much  so,  to  use  the  words  of  one  conversant  with  the  ques^ 
tion,  'that  if  it  were  possible  to  take  in,  as  if  from  an 
eminence,  a  view  of  the  whole  State,  the  counties  in  which 
the  mortgages  were  exempt  from  taxation  would  be  as 
readily  distinguished  from  the  others  as  would  be  a  field  of 
luxuriant  wheat  or  corn  from  a  field  of  scrub  oaks  or  brush- 
wood.'" 

(400)  rpjjjg  bringg  me  to  the  last  point  which  I  propose  to  dis- 
cuss, viz.,  whether,  assuming  a  tax  on  mortgage  for  money 
lent  to  be  double  taxation,  the  remedy  is  to  be  found  in  tho 
Courts,  or  rests  wholly  with  the  Legislature.  Because  the 
same  subject-matter  has  been  twice  taxed,  it  by  no  means 
follows  that  both  taxes  are  void,  and  that  it  must  escape  tax- 
ation altogether.  On  the  contraiy  it  justly  owes  one  tax, 
and  if  this  be  paid  it  may  properly  claim  exemption  from 
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the  other.  Wheu,  therefore,  it  appears  that  the  tax  has 
been  once  actually  paid,  the  Courts,  in  proper  cases,  may 
afford  the  appropriate  relief  against  its  collection  a  second 
time;  or  if  paid  under  coercion  and  protest,  it  may  be  re- 
•  covered  back  by  action.  As  already,  stated,  the  facts  of  this 
case  do  not  authorize  the  remedy  by  injunction;  and  this  is 
not  an  action  to  recover  back  taxes  paid  under  protest.  I 
discover  no  reason  why  the  Courts  may  not  afford  the  ap- 
propriate relief  in  proper  cases,  when  a  tax  has  been  once 
actually  paid,  against  its  collection  a  second  time,  or  for  re- 
covering it  back  if  paid  under  compulsion  and  protest.  But 
to  entitle  a  party  to  relief  in  the  Courts  in  such  a  case,  it 
must  appear  that  the  tax  has  been  once  paid  or  tendered. 
It  is  the  province  of  the  Legislature  to  devise  a  revenue 
system  which  will  avoid  the  evils  and  injustice  of  double 
taxation,  and  the  Courts  are  incompetent  to  afford  relief  in 
that  class  of  cases,  except  when  the  tax  has  been  once  paid, 
by  one  or  the  other  of  the  parties  to  whom  it  was  assessed. 
In  the  cases  before  us  it  does  not  appear  that  the  tax  has 
been  once  paid  or  tendered  by  any  one;  and  we  are  asked 
to  restrain  the  collection  of  it^from  the  plaintiffs,  on  the 
ground  that  the  revenue  laws  require  the  same  subject-mat- 
ter of  taxation  to  be  assessed  to  other  persons;  and  it  is 
said  that  if  the  tax  is  paid  by  each,  the  result  will  be  that 
a  double  tax  will  have  been  collected  on  the  same  subject- 
matter.  If  all  this  be  conceded,  it  presents  no  case  for  the 
interposition  of  the  Courts,  whose  assistance  can  be  invoked 
<**•>  only  after  the  tax  which  is  justly  due  has  been  once 
paid,  and  it  is  sought  to  be  collected  a  second  time.  Until 
this  event  has  happened  thd  plaintiffs  have  suffered  no 
damage. 

Orders  refusing  to  dissolve  the  injunction  in  these  cases 
reversed  and  causes  remanded. 

Bhodes,  J.,  concurred  in  the  judgment,  but  dissenting 
from  the  opinion  in  part : 

I  do  not  propose  to  discuss  at  any  considerable  length  the 

483 


.Digitized  by  VjOOQ IC 


501  Sav.  and  Loan  Society  v.  Austin.       [Sup.  Ct. 

Opinion  of  Rhodes^  J.,  ooncnning. 

questions  involyed  in  these  cases.  On  some  of  the  questions 
I  have  heretofore  fully  expressed  my  views  in  the  series  of 
cases  from  People  v.  McGreery  to  People  v.  Eddy,  and  after 
the  very  exhaustive  argument  here,  I  find  nothing  in  the 
principles  laid  down  in  those  cases,  which  I  am  prepared  to 
retract  or  materially  qualify.  I  am  also  well  satisfied  with 
the  conclusions  announced  in  the  former  opinion  of  Mr.  Jus- 
tice Crockett  in  these  cases,  on  all  the  points  discussed  by 
him,  except  one,  and  deem  it  unnecessary  to  add  any  further 
reasons  in  their  support.  The  conclusions  to  which  I  refer 
are:  First.  That  the  plaintiffs  are  not  entitled,  upon  the 
facts  in  these  cases,  to  an  injunction;  Second.  That  the 
general  revenue  law  was  intended  to  be  operative  in  all  the 
counties  of  the  State,  and  that  the  City  and  County  of  San 
Francisco  is  not  exempt  from  its  operations.;  and,  third. 
That  the  statute  providing  for  a  State  Board  of  Equalization, 
and  prescribing  its  duties,  is  not  unconstitutional  on  any  of 
the  grounds  presented  by  the  plaintiffs. 

I  dissent  from  a  portion  of  the  argument  and  some  of  the 
conclusions  of  Mr.  Justice  Crockett,  upon  his  fourth  propo- 
sition— that  in  respect  to  the  liability  of  solvent  debts  to 
taxation — and  will  briefly  state  some  of  the  reasons  which 
lead  me  to  the  conclusion  that,  under  the  Constitution,  they 
cannot  be  exempted  from  taxation. 

The  words  of  the  Constitution  are  so  unequivocal,  plain, 
^*®*^  and  clear,  that  there  is  scarcely  room  for  construction.  It 
was  conceded  by  all  the  counsel  for  the  plaintiffs — and  it  is 
beyond  ajl  question — that  solvent  debts  are  property,  within 
the  meaning  of  the  words  of  the  Constitution  **all  property." 
This  proposition  being  established,  it  results  inevitably  and 
beyond  the  possibility  of  question,  that  solvent  debts  are 
subject  to  taxation. 

The  mode  and  manner  in  which  their  value,  or  the  value 
of  the  interest  of  several  persons  tlferein,  is  to  be  ascer- 
tained, are  committed  to  the  Legislature.  The  Constitution 
expressly  confers  that  power  upon  the  Legislature  in  respect 
to  all  classes  of  property,  and  it  cannot  be  assumed  by  the 
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Gourte.  And  unless  the  Act  of  the  Legislature,  under  the 
guise  of  providing  a  manner  for  the  ascertainment  of  the 
value  of  property,  or  of  equalizing  the  value,  directly 
violates  the  constitutional  requirement,  that  all  property 
shall  be  taxed,  and  be  taxed  in  proportion  to  its  value,  it  is 
beyond  the  supervision  or  control  of  the  judicial  department 
of  the  Government.  The  statutes  which  ostensibly  pro- 
vided for  the  listing  of  property,  but  which,  in  fact,  ex- 
empted from  taxation  mining  claims,  and  debts  secured  by 
mortgage,  w^ere  of  the  class  referred  to,  and  were  unhesi- 
tatingly pronounced  void.  A  statute  will  not  be  held  un- 
constitutional, because  it  may  not  produce  entire  equality 
and  uniformity,  for  exact  equality  and  uniformity  are  unat- 
tainable. The  Courts  do  not  possess  the  power  to  abrogate 
a  statute,  or  any  of  its  provisions,  which  do,  in  fact,  pre- 
scribe the  manner  in  which  the  value  of  property  shall  be 
ascertained,  for  the  purpose  of  taxation. 

Nor  will  a  statute  be  declared  unconstitutional  and  void 
because,  under  its  operation,  the  same  property  is  liable  to 
be  twice  taxed.  It  is  insisted  that  a  tax  on  a  debt  for 
money  loaned,  and  a  tax  on  the  property  mortgaged  to 
secure  the  payment  of  the  debt,  is  necessarily  double  tax- 
ation. When  a  horse  is  sold,  and  a  promissory  note  given 
(Ba»)  for  the  payment  of  the  price,  it  may  be  said,  in  a  remote 
sense,  that  the  note  represents  the  horse — that  is  to  say,  the 
value  of  the  horse;  but  if  the  purchaser  should  execute  a 
mortgage  of  real  estate  to  secure  the  payment  of  the  note, 
or  should  pledge  or  mortgage  personal  property,  or  give 
personal  security  for  the  same  purpose,  can  it  be  seriously 
contended  that  the  mortgaged  property,  the  pledge  or  the 
personal  security  in  any  sense,  even  the  remotest,  represents 
either  the  horse  or  its  value?  A  note  for  money  loaned 
may  repx*esent,  in  one  sense,  the  money,  but  in  no  sense  the 
property  mortgaged  fc  secure  its  payment. 

A  debt  and  the  property  mortgaged  to  secure  its  payment 
are  not  the  representatives  of  each  other.  Conceding,  how- 
ever, that  money  loaned  and  the  note  given  for  its  payment 
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represent  the  same  thing — the  same  value — has  the  Court 
any  more  power  to  declare  that  the  note  shall  not  be  taxed, 
because  the  money  is  liable  to  taxation,  than  to  hold  that 
the  money  shall  not  be  taxed,  because  the  note  is  liable 
to  taxation? — any  more  power  to  exempt  from  taxation  a 
note  given  for  the  purchase  of  a  horse,  than  to  exempt  the 
horse  ? 

It  was  earnestly  urged  by  counsel,  that  the  debt  for  money 
loaned  should  be  exempt  from  taxation,  because  the  taxes 
must,  by  the  inevitable  operation  of  the  rules  of  trade,  be 
paid  by  the  borrower.  Under  the  operation  of  the  same 
rules,  the  consumer  pays  the  tax  imposed  on  all  merchant- 
able commodities,  and  the  tenant  pays  the  taxes  directly 
or  indirectly  on  the  leased  premises.  Would  that  result  be 
urged  as  a  sufficient  reason  for  exempting  from  taxation  all 
merchantable  commodities,  and  all  lands  held  under  lease? 
Does  the  fact  that  the  borrowers  from  a  bank  pay  indirectly 
the  taxes  on  the  bank  building  afford  a  sufficient  reason  for 
exempting  such  building  from  taxation  ? 

It  is  also  urged  that  the  contracting  of  a  debt  adds 
nothing  to  the  value  of  the  property  in  the  State,  and 
therefore  the  debt  should  not  be  taxed.  Bills,  promissory 
<^^>  notes,  and  solvent  debts  in  other  forms,  are  among  the 
modes  and  means  by  which  property  in  all  civilized  coun- 
tries is  acquired,  held,  and  distributed.  The  Constitution 
did  not  define  property;  but  that  term  was  used  in  its 
popular  sense,  as  indicating  that  which,  in  a  commercial 
sense,  possesses  value.  The  fact  that  no  new  value  is 
created  by  the  giving  of  a  promissory  note,  has  no  bearing 
on  the  question.  It  is  property  in  the  hands  of  the  holder, 
and  ought  to  bear  its  just  proportion  of  the  taxes  levied  for 
the  support  of  the  Government. 

It  is  often  said  that  a  system  ought  to  be  devised,  by 
which  each  person  should  pay  taxes  o8  the  value  of  his  in- 
terest in  the  property  in  his  hands,  that  is,  the  value  of  his 
property  less  his  debts.     With  that  matter  the  Court  can- 

486 


Digitized  by  VjOOQ IC 


Oct.  1873.]  Sav.  and  Loan  Society  v.  Austin.  504 

Opimon  of  Wallace,  G.  J.,  concurring. 

not  deal;  but  the  whole  subject  is  committed  to  the  legis- 
lative department  of  the  Government. 

In  my  opinion,  a  solvent  debt  is  subject  to  taxation  in  the 
same  manner  as  property  of  any  other  class  or  character; 
and  is  not  entitled  to  exemption  from  taxation  on  the 
ground  that  some  other  property  for  which  it  was  given,  or 
by  which  its  payment  is  secured,  is  liable  to  taxation. 

Belcher,  J.,  concurring  in  the  judgment: 

I  concur  in  the  judgment  and  in  the  three  propositions 
first  stated  by  Mr.  Justice  Ceockett,  but  I  do  not  concur  in 
all  his  reasoning  upon  the  fourth  proposition.  It  is  conceded 
that  a  solvent  debt  is  property,  and  as  such  is  subject  to  tax- 
ation. This  being  so,  the  only  question  is,  whether  the  debts 
taxed  to  the  plaintiffs,  and  admitted  to  be  solvent,  are  doubly 
tAxed.  In  my  opinion,  when  money  is  deposited  in  a  sav- 
ings bank,  to  be  loaned  out  for  the  benefit  of  the  depositor, 
if  it  is  assessed  to  the  depositor  and  also  to  the  bank,  and 
payment  of  the  taxes  is  exacted  from  both,  it  is  double  tax- 
ation. Nor  is  it  any  the  less  so  if  the  bank  has  loaned  the 
**^^  money  and  is  taxed  upon  the  note  and  mortgage  which 
it  has  received.  Practically  the  bank  is  but  an  agent  or  in- 
strumentality used  to  loan  the  money,  arid  the  depositor's 
gains  are  his  proportion  of  the  interest  received,  after  the 
expenses  of  the  bank  are  paid. 

In  the  case  of  the  Savings  and  Loan  Society,  it  does  not 
appear  that  the  taxes  had  been  paid  by  the  depositors  ou 
any  of  their  deposits,  and,  therefore,  the  question  of  double 
taxation  does  not  arise. 

Wallace,  C.  J.,  concurring  in  the  judgment,  but  dissent- 
ing from  the  opinion  in  part: 

The  conclusion  to  which  the  Court  unanimously  arrived 
in  the  first  argument,  and  to  which  we  all  adhere — that  these 
are  not  cases  for  equitable  interposition  by  injunction — would 
seem  to  render  the  discussion  of  any  of  the  other  questions 
which  have  been  argued  unnecessary;  but  inasmuch  as  by 
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the  invitation  of  the  Court  a  number  of  able  and  distin- 
guished counsel  participated  in  the  argument,  and  discussed 
at  'great  length,  both  orally  and  in  printed  briefs,  the  con- 
stitutionality of  those  parts  of  the  Political  Code  prescribing 
the  duties  of  the  State  Board  of  Equalization,  and  provid- 
ing for  the  taxation  of  credits,  I  have  thought  it  proper  to 
examine  and  briefly  to  state  my  views  on  those  subjects. 

It  is  unnecessary  to  consider  at  length  whether  the  Act, 
in  so  far  as  it  creates  the  State  Board  of  Equalization,  is  un- 
constitutional, or  whether  the  Board  might  exist  for  some  of 
the  purposes  specified  in  the  Act  without  substantial  inter- 
ference with  the  revenue  system  of  the  State,  for  I  am  irre- 
sistibly driven  to  the  conclusion  that  all  those  sections 
defining  its  most  important  duties — in  fact,  making  up  in 
the  main  the  legislative  scheme  discernible  in  the  Act — are 
unconstitutional:  First,  because  the  Board  is  invested  with 
^*®*^  the  powers  of  Assessors;  and  second,  because  it  is  au- 
thorized to  exercise  legislative  functions. 

The  Board  is  not  one  elected  by  the  people.  Two  of  its 
members  are  appointed  by  the  Governor  and  hold  during 
his  pleasure,  the  Controller  of  State  being  ex  officio  the 
third  member:  Political  Code,  sec.  352.  Local  Assessors 
are  required  to  exact  from  each  person,  among  other  things, 
a  statement  of  aU  other  fdcts  required  by  the  State  Board 
of  Equalization :"  Id.  sec.  3629,  subd.  6.  The  assessment 
book  in  each  county  must  show  *'the  total  value  of  all 
property  after  equalization  by  the  State  Board,"  and  ^^  such 
otJier  things  as  the  Board  of  Equalization  may  require:"  Id. 
sec.  3650,  subds.  13,  15.  Each  Assessor  is  compelled  to 
transmit  a  statement  to  the  Board  on  the  first  Monday  of 
July  in  each  year:  Id.  sec.  3655.  Thg  Board  is  directed 
''to prescribe  rules  and  regulations  to  govern  Supervisors  when 
equalizing,  and  Assessors  when  assessing,"  to  equalize  the 
valuation  of  the  property  of  the  several  counties  in  the 
State,  and  fix  the  rate  of  State  taxation,  and  to  "personally 
inspect'^  property  in  the  different  counties,  and  **learu  the 
value  thereof:"  Id.  sec.  3692,  subds.  2,  6,  7.     It  is  author- 
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ized  to  raise  or  reduce  the  yaluation  of  property  for  purposes 
of  taxation  in  the  various  districts:  Id.  sec.  3693.  "If 
the  County  Auditor  fails  to  forward  to  the  State  Board  of 
Equalization  the  statement  provided  for  in  section  3728,  the 
Board  must  make  the  equalization  from  any  information  it 
can  obtain:"  Id.  sec.  3694,  vide  sec.  3728.  When  the  equali- 
zation is  completed,  the  Clerk  of  the  Board  is  to  transmit 
to  each  County  Auditor  a  statement  of  the  **  per  centnm  to 
he  added  to  or  deducted  from  the  valuation  of  the  property  of 
the  county:"  Id.  sec.  3695.  The  Board  is  to  determine  and 
transmit  to  the  Board  of  Supervisors  of  each  county  the 
rate  of  State  tax  to  be  levied  and  collected,  "  which,  after 
<^*®®^  alloiuvig  for  delinquency  in  the  collection  oftaxes^  must" 
be  sufficient  to  raise  the  specific  amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  State  purposes:  Id.  sec. 
3696.  It  is  allowed  to  supply  the  deficiency  of  local 
Boards  of  Supervisors  in  the  matter  of  allowing  certain  ex- 
penses connected  with  the  revenue,  and  the  amount  of  these 
expenses  thus  allowed  is  to  be  collected  through  the  Con- 
troller from  the  Treasurers  of  the  counties:  Id.  sec.  3704. 
By  a  certified  order  sent  to  the  Auditor  of  any  county,  it 
may  extend  the  time  fixed  by  the  Political  Code  for  the 
performance  of  any  act  to  be  done  during  the  assessment: 
Id.  sec.  3705.  Its  action  in  fixing  the  rate  of  taxation  for 
State  purposes  is,  in  the  absence  of  action  by  the  Board  of 
Supervisors,  a  valid  levy  of  the  rate  established,  which 
must  be  enforced  by  the  local  officers:  Id.  sec.  3715.  These 
are  the  provisions  of  the  Political  Code,  which  figure  most 
prominently  in  the  reasoning  through  which  my  conclu- 
sion has  been  reached,  and  I  have  italicized  those  por- 
tions which  appear  to  me  most  important  in  the  discussion. 
Article  XI,  sec.  13,  of  the  Constitution  of  the  State,  is  in 
the  following  language:  ** Taxation  shall  be  equal  and  uni- 
form throughout  the  State.  All  property  in  this  State  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as 
directed  by  law;  but  Assessors  and  Collectors  of  town, 
county,  and  State  taxes,  shall  be  elected  by  the  qualified 
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electors  of  the  district,  county,  or  town  in  which  the  prop- 
erty taxed  for  State,  county,  or  town  purposes  is  situated." 

It  was  contended  at  the  argument  that  the  State  Board  of  . 
Equalization  was  established  to  secure  uniformity  and  equal 
taxation  throughout  the  State,  and  the  taxation  of  all  prop- 
erty **in  proportion  to  its  value,"  and  therefore  it  was 
claimed  that  its  establishment  was  authorized  by  the  lan- 
guage of  this  section  of  the  Constitution.  Leaving  wholly 
out  of  view  for  the  moment  the  last  clause  of  the  section, 
it  may  be  seriously  doubted  whether  the  action  of  the  Board 
<*^^  according  to  the  requirements  of  the  statute  would  not 
have  an  opposite  tendency.  It  operates  not  throughout  the 
State  as  an  entirety  but  in  localities  within  the  State,  and 
there  is  no  limitation  upon  the  exercise  of  its  discretion.  It 
may  raise  the  valuation  of  the  entire  property  in  Santa  Clara 
County  and  lower  the  valuation  of  the  entire  property  iu 
San  Francisco,  and  this  without  reference  to  the  fact  that  an 
individual  taxpayer  in  the  former  county  may  have  already 
been  assessed  too  high,  or  that  an  individual  taxpayer  in  the 
latter  county  may  have  already  been  assessed  too  low.  But 
irrespective  of  this  injustice  likely  to  accrue  to  individual 
taxpayers,  the  exercise  of  the  power  to  raise  or  lower  tbe 
rate  of  taxation  upon  the  entire  mass  of  property  ii*  each 
particular  locality  tends  strongly  to  derange  that  uniformity 
and  equality  in  assessments  which  naturally  result  from  the 
adoption  of  local  market  value  as  the  basis  of  appraisement. 
It  is  indeed  self-evident  that  a  revenue  system  through  which 
the  actual  cash  value  of  all  kinds  of  property  is  ascertained 
by  local  Assessors  must,  if  honestly  administered,  produce 
as  nearly  a  uniform  and  equal  result  as  any  mode  of  assess- 
ment which  can  be  devised;  that  it  fixes  the  taxation  of 
property  "in  proportion  to  its  value,"  and  that  its  sym- 
metr}'  and  completeness  must  bo  seriously  affected,  if  not 
wholly  destroyed,  by  any  attempt  to  reconcile  those  diflfer- 
ences  in  values  which  are  caused  by  diversities  in  business, 
productive  capacity,  and  the  geographical  situation  of  the 
local  divisions  of  a  great  State.    From  this  point  of  view  it 
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certainly  may  be  claimed,  at  least  with  great  plausibility, 
that  the  action  of  the  State  Board  of  Equalization,  as  con- 
templated by  the  Act  under  which  it  proceeds,  tends  rather 
to  destroy  than  promote  that  equality  and  uniformity  in  tax- 
ation which  it  was  the  design  of  tho  Constitution  to  secure. 

But  however  this  may  be,  the  last  clause  of  the  section  of 
the  Constitution  which  is  inseparably  connected  with  the 
language  to  which  I  have  just  alluded  is  clear  and  decisive. 
(JOS)  rjijjQ  value  of  property  for  purposes  of  taxation  is  to  be 
*' ascertained  as  directed  by  law,"  that  is  in  such  mode  and 
manner  as  the  Legislature  may  prescribe,  "but"  through 
the  instrumentality  of  Assessors  **  elected  by  the  qualified 
electors"  of  the  assessment  district  **  in  which  the  property 
taxed  *  *  *  is  situated."  The  mode  and  manner  in  which 
the  valuation  is  to  be  ascertained  is  in  a  measure,  and  in  a 
great  measure,  referred  to  the  legislative  judgment,  but  with 
the  restriction  that  the  oflScer  wh(f  is  to  execute  the  legis- 
lative will  in  this  respect  must  be  one  whom  the  people  of 
the  locality  to  be  affected  have  themselves  chosen  for  that 
purpose. 

It  is  not  necessary  to  refer  to  the  peculiar  condition  of  prop- 
erty rights  in  the  State  existing  at  the  time  of  the  formation 
of  the  Constitution,  in  which  condition  it  is  historically 
well  known  that  this  clause  had  its  origin,  for  the  language 
of  the  clause  itself  is  so  clear  that  neither  argument  nor  illus- 
tration could  make  it  more  apparent.  To  hold,  therefore, 
that  in  prescribing  the  mere  manner  of  ascertaining  the  value 
of  property  for  purposes  of  taxation  the  Legislature  is  at  lib- 
erty to  supersede  the  Assessor  elected  by  the  people  and 
confer  his  appropriate  functions  upon  an  officer  of  its  own 
nomination,  is  to  wholly  ignore  a  prominent  provision  of  the 
Constitution  of  the  State  having  a  known  reference  to  the 
peculiar  local  condition  of  the  people  by  whom  that  instru- 
ment was  framed  and  adopted. 

There  can  be  no  doubt  whatever  as  to  the  sense  in  which 
the  word  *^ Assessor''  is  used  in  the  Constitution.  It  is  used 
there  in  connection  with  a  proposed  system  of  taxation;  but 
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even  aside  from  the  purpose  mosfc  obvious  for  which  the  word 
was  employed,  as  shown  by  the  context,  the  term  possesses 
a  fixed  aad  ascertained  legal  signification  which  exactly  ex- 
presses the  popular  understanding  of  its  import.  It  is  defined 
in  various  expressions,  but  all  the  definitions  substantially 
correspond.  Thus:  '*  Those  that  assess  public  taxes:"  Jac. 
(5oej  Law.  Die.  **  In  our  law  an  Assessor  is  one  who  has  beeu 
legally  appointed  to  value  and  appraise  property,  generally 
with  a  view  to  levying  a  tax  upon  it:"  JSouvier's  Law  Die. 
"An  officer  chosen  or  appointed  to  assess  property:  Bur- 
rell's  Law  Die.  In  other  words,  an  Assessor  may  be  said 
to  be  a  person  charged  by  law  with  the  duty  of  ascertaining 
and  determining  the  value  of  property  as  the  foundation  of 
a  public  tax.  This  duty  necessarily  involves  the  exercise  of 
judgment.  It  is  the  judgment  of  the  officer  making  the 
assessment  in  the  first  instance.  If  his  judgment  as  to.value 
is  to  be  subsequently  disturbed,  or  the  valuation  which  he 
affixed  is  to  be  afterwai-ds  altered  by  the  action  of  another 
person  or  Board,  it  is  the  substitution  of  their  judgment  for 
his,  and  the  person  or  Board  whose  judgment  is  so  substi- 
tuted are  necessarily  in  the  exercise  of  the  powers  of  an 
Assessor.  It  is  of  no  avail  to  designate  this  power  as  not  in 
reality  a  power  of  assessment,  but  one  of  equalization  of 
valuation  merely.  Its  scope  and  eflfect  is  to  fix  a  new  and 
final  valuation  upon  the  property  to  be  taxed.  It  is  certainly 
not  the  less  the  power  and  function  of  assessment  because  it 
assumes  at  the  outset  to  set  aside  a  valuation  already  fixed 
by  the  local  officer  regularly  elected  for  that  purpose.  It  is 
indeed  apparent  that  if  the  State  Controller  and  the  two 
executive  appointees  composing  the  State  Board  can  be 
constitutionally  empowered  to  set  aside  the  action  of  the 
local  Assessors  and  substitute  their  own  judgment  of  value 
for  his,  or  for  that  of  the  local  Boards  of  Equalization  elected 
by  the  people,  they  may  be  constitutionally  authorized  to 
make  the  assessments  for  themselves  in  the  first  instance, 
and  so  displace  the  local  Assessors  and  the  local  Boards 
altogether. 
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The  State  Board  of  Equalization,  composed  of  the  Con- 
troller and  the  Executive  appointees,  is  likened  in  the 
argument  made  for  the  defendants  to  the  local  Boards  of 
Equalization,  composed  of  the  members  of  the  Boards  of 
Supervisors  in  the  several  counties,  and  it  is  claimed  that 
(sio)  ^]^Q  repeated  decisions  of  this  Court  sustaining  the  au- 
thority of  the  latter  go  far  to  uphold  the  constitutional  valid- 
ity of  the  former.  I  am  not  impressed  with  the  supposed 
analogy  between  the  two  Boards.  I  have  said  already  in 
substance  in  reference  to  the  State  Board,  that  the  power  to 
'^equalize''  is  the  power  to  assess,  and  that  a  Board  of  officers 
who  alter  valuations  for  the  purpose  of  taxation,  though 
called  a  ** Board  of  Equalization,"  are  in  reality  a  **  Board 
of  Assessors."  The  local  Boards  of  Equalization  or  of 
assessments  are  composed  wholly  of  officers  elected  by  the 
people,  and  quoad  the  subject-matter  intrusted  to  tliera, 
they  are  Assessors  within  the  meaning  of  the  Constitution. 
Attention,  however,  is  called  to  the  fact  that  it  is  the  habit 
to  elect  these  officers  not  for  the  county  at  large,  but  by 
the  districts  into  which  the  county  is  subdivided  for  this 
purpose,  and  that  it  is  the  practice  of  each  member  of  the 
Board  to  act  in  equalizing  values,  not  alone  in  the  district 
from  which  he  is  elected,  but  throughout  the  entire  county. 
However  this  may  be,  it  is  to  be  remarked  that  in  the  local 
Boards  the  entire  people  of  the  county  are  represented  by 
officers  chosen  by  themselves,  while  the  State  Board  has 
no  constituency — its  members  are  not  elected  by  the  people 
to  perform  the  duties  of  Assessors;  two  of  them  hold  only 
at  the  pleasure  of  the  Executive  and  the  Controller,  who  is 
ex  officio  a  member  of  the  Board,  holds  only  by  legislative 
designation,  as  the  Treasurer  or  Attorney-general  might 
have  held — none  of  them  having  ever  been  elected  by  the 
people  as  an  Assessor.  The  local  Boards  of  Assessors," 
called  ''Boards  of  Equalization,"  and  the  State  Board  of 
Assessors,  called  the  "State  Board  of  Equalization,"  are 
therefore  wholly  unlike  in  their  respective  organizations, 
and  derive  their  respective  claims  of  authority  from  entirely 
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distinct  sources — the  former  from  election  by  the  people, 
the  latter  only  from  legislative  designation,  or  executive 
appointment.  As  I  have  said  already,  the  State  Board  has 
no  constituency — it  represents  nobody.  Under  the  name 
(«ii)  Qf  equalization  it  assumes  to  assess  property  and  fix 
values  for  the  purpose  of  taxation  throughout  the  entire 
State,  without  having  received  a  single  vote  at  the  hands  of 
the  people  for  such  an  office. 

That  the  State  Board  cannot  become  Assessors  without 
the  warrant  of  the  popular  choice  for  that  office  is,  there- 
fore, clear  under  the  clause  of  the  Constitution  already 
referred  to,  and  which  clause,  it  may  be  remarked,  is  in  its 
general  characteristic  entirely  in  accord  with  the  great 
principle  broadly  underlying  the  entire  system  of  our  Gov- 
ernment, that  there  should  be  a  corelation  between  taxation 
and  representation.  Indeed  a  general  and  persistent  oppo- 
sition to  any  invasion  of  that  principle  has  always  charac- 
terized the  people  of  this  country.  A  reference  to  this 
principle  in  American  government  will  sufficiently  account 
for  the  provisions  in  our  organic  law,  that  for  the  purpose  of 
taxation  property  shall  be  valued  by  officers  elected  by  the 
qualified  electors  in  the  town,  county,  or  district  in  which  it 
is  situated.  It  is  incumbent  upon  the  Courts  to  give  full 
force  and  effect  to  that  provision,  and  not  to  permit  it  to  be 
frittered  away  under  any  pretexts.  It  may  be  urged,  and 
the  argument  is  not  without  force,  that  the  Legislature 
miglit  have  effected  a  complete  separation  between  State 
and  local  taxes,  in  their  assessment  and  colle(;tion,  and  that 
so  far  as  the  revenue  for  the  support  of  the  State  Govern- 
ment was  concerned,  the  **  district"  mentioned  in  the  Con- 
stitution might  have  been  coextensive  with  the  limits  of  the 
State.  But  no  such  legislation  has  taken  place.  State 
taxes  are  collected  through  local  officers.  Thus  one  system 
is  applied  to  the  assessment  of  property  and  the  collection 
of  revenue  for  all  purposes;  and  if  the  system  be  altered  in 
any  part  the  entire  machinery  is  affected.  And  if  the  State 
had  been  constituted  one  revenue  district  for  the  purpose  of 
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State  taxation,  the  Assessors  and  officers  cbarged  with  the 
duty  of  equalizing  assessments  within  that  district  must 
(si«)  ]jj^yQ  Ijqqjj  elected  by  the  people.  In  People  v,  Ilastinr/s, 
29  Gal.  450,  Mr.  Justice  Ehodes,  in  delivering  the  unani- 
mous opinion  of  this  Court,  holds  the  following  language  : 

"Section  thirteen  of  Article  XI  of  the  Constitution  of  the 
State  is  as  follows :  '  Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  in  this  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law;  but  Assessors  and  Collectors  of  town,  county,  and 
State  taxes  shall  be  elected  by  the  qualified  electors  of  the 
district,  county,  or  town  in  which  the  property  taxed  for 
State,  county,  or  town  purposes  is  situated.'  The  require- 
ment that  the  value  of  the  property  to  be  taxed  shall  be 
ascertained  as  directed  by  law,  means  that  the  property 
shall  be  assessed  for  the  purpose  of  taxation,  and  that  the 
taxes  may  be  levied  only  after  the  property  has  been  so 
assessed.  An  assessment,  made  as  directed  by  law,  is  an 
indispensable  basis  for  the  support  of  the  tax  that  may  be 
levied  upon  it.  The  constitutional  requirements  are  not 
satisfied  merely  by  an  assessment  made  in  the  manner 
directed  by  law,  but  it'  is  also  provided  that  the  Assessors 
of  town,  county,  or  State  taxes  shall  be  elected  by  the 
qualified  electors  of  the  district,  county  or  town  iu  which 
the  property  to  be  taxed  is  situated — that  is  to  say,  that  the 
assessment  must  be  made  by  a  person  elected  as  an  Assessor 
by  the  qualified  electors  of  such  district,  county  or  town. 
A  tax,  in  order  to  be  valid,  must  rest  upon  an  assessment 
made  in  the  mode  prescribed  by  law,  and  by  an  Assessor 
elected  as  provided  for  by  the  Constitution.  This  proposi- 
tion requires  no  argument,  for  it  arises  from  the  plain  and 
unmistakable  import  of  the  terms  employed  in  the  section 
cited." 

In  People  v.  Sargent,  44  Cal.  430,  the  doctrine  of  the  case 
of  People  V.  Hastings,  supra,  on  this  point,  was  reaffirmed 
here.  If,  then,  under  the  sections  of  the  Political  Code 
tai3)  lender  consideration  the  State  Board  of  Equalization 
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possesses  in  substance  the  powers  of  Assessors;  if  it  bo 
found,  upon  examination,  that  under  those  sections  the  Board 
can  cliange  the  results  arrived  at  by  the  Assessors  in  the  val- 
uations of  property  within  their. several  districts,  then  un- 
questionably there  is  a  virtual  transfer  of  the  power  of 
assessment  because  to  change  a  valuation  is  certainly,  so 
far  as  the  taxpayer  is  concerned,  to  fix  a  valuation,  and 
to  fix  a  valuation  as  a  basis  for  the  levy  of  a  tax  is  an  assess- 
menL 

The  Board  is  authorized  to  prescribe  rules  for  the  govern- 
ment of  Assessors  in  the  performance  of  their  duties,  and 
by  these  rules  the  valuation  of  property  may  be  materially 
affected.  The  mode  prescribed  by  the  Board  for  ascertain- 
ing the  cash  value  of  property  may  be  entirely  different 
from  that  which,  but  for  its  interference,  would  have  been 
adopted  by  the  Assessor,  and  thus  the  assessment  is,  or  may 
be,  practically  made  by  the  Board,  and  not  by  the  Assessor. 
But  this  transfer  of  ]){)wer  is  seen  more  conspicuously  iu 
other  sections  of  the  Code.  There  being  but  one  assess- 
ment, which  is  the  basis  of  both  local  and  State  taxation, 
the  process  of  equalization,  in  the  manner  prescribed  by 
the  law,  cannot  be  applied  without  a  disturbance  of  local 
valuation.  Thus,  if  the  Assessor  of  San  Francisco  is  directed 
to  add  twenty  per  centum  to  the  valuation  of  the  real  prop- 
erty  in  his  district,  then  not  only  does  the  valuation  quoad 
that  species  of  property  become  that  of  the  Board,  and  not 
of  the  Assessor;  but  the  relative  valuations  of  different  classes 
of  property  within  the  same  assessment  district  are  neces- 
sarily disturbed  and  altered,  the  practical  result  of  which  ia 
that  the  owners  of  real  estate  will  pay  a  higher  tax  by  twenty 
per  centum,  as  compared  with  the  owners  of  personal  j)rop- 
erty  in  the  same  district,  than  they  would  have  paid  but  for 
the  interference  of  the  State  Board.  And  in  the  process  of 
(514)  equalization  the  Board  is  governed  by  no  rules  except 
those  of  its  own  creation.  Its  members  are  required  person- 
ally to  inspect  the  property  in  the  different  counties  of  the 
State;  in  other  words,   individually  to  perform  a  most  im- 
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portant  function  of  the  duties  which  are,  by  law,  devolved 
upon  the  elected  Assessors;  and  upon  the  knowledge  thus 
acquired,  and  in  one  conjuncture,  *'upon  any  information  it 
can  obtain,"  the  so-called  equalization  by  the  Board  may  be 
founded.  This  is,  after  all,  really  to  confer  upon  the  Board 
the  power  of  original  assessment,  which  is  made  to  supply 
the  place  of  the  assessment  by  constitutional  officers  elected 
by  the  "qualified  electors."  The  subject  need  not  be 
pursued  further.  In  effect  and  to  all  substantial  intents 
and  purposes,  those  sections  of  the  Code  which  I  have  con- 
sidered constitute  the  State  Board  of  Equalization  a  Board 
of  Assessors,  and  in  my  judgment  are  in  conflict  with  the 
plain  provisions  of  the  Constitution. 

I  am  also  of  opinion  that  those  parts  of  the  law  which 
undertake  to  vest  in  the  Board  the  authority  and  duty  to  fix 
the  rate  of  taxation  amount  to  a  delegation  of  legislative 
power,  and  are  therefore  a  violation  of  the  Constitution. 
The  portions  of  the  Constitution  thus  violated  are  the  fol- 
lowing: 

Article  III.  **  The  power  of  the  Government  of  the  State 
of  California  shall  be  divided  into  three  separate  depart- 
ments— the  legislative,  the  executive,  and  judicial;  and  no 
person  charged  with  the  exercise  of  powers  properly  belong- 
ing to  one  of  these  departments  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  in  the  cases 
hereinafter  expressly  directed  or  permitted." 

Article  IV,  Section  1.  "  The  legislative  power  of  this 
State  shall  be  vested  in  a  Senate  and  Assembly,  which  shall 
be  designated  the  Legislature  of  California,  and  the  enact- 
ting  clause  of  every  law  shall  be  as  follows:  'The  people  of 
(«i5)  ii^Q  State  of  California,  represented  in  Senate  and 
Assembly,  do  enact  as  follows.' " 

These  provisions  of  the  Constitution  are  merely  declara- 
tory of  the  most  essential  principle  and  the  principle  most 
jealously  guarded  in  the  American  system  of  Government. 
It  would  be  useless  to  enter  into  an  extended  argument  or 
to  cite  authorities  in  support  of  a  proposition  which  has 
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been  so  frequently  declared  and  enforced  by  the  judiciary 
of  the  American  States  that  it  has  really  become  axiomatic. 
The  application  of  the  principle  to  the  case  at  bar  is  the 
the  only  point  upon  which  anything  need  be  said.  Now 
taxation  is  one  of  the  necessary  attributes  of  sovereignty 
and  the  power  to  lay  taxes  under  our  system  is  one  of  the 
powers  of  Goremment  which  does  not  belong  to  either  the 
executive  or  the  judicial  department,  but  is  vested  in  the 
Legislature.  ''The  power  of  taxation  is  a  necessary  inci- 
dent to  sovereignty,  and  under  our  system  of  Government  it 
pertains  to  the  Legislative  department,  for  the  levying  a 
tax  is  necessarily  a  legislative  act:"  People  v.  McCreery,  34 
Cal.  454.  And  that  the  right  to  exercise  this  power  cannot 
be  delegated  is  another  proposition  so  self-evident  that  I 
need  not  delay  to  consider  it  in  detai],  but  may  confine  my- 
self to  an  inquiry  as  to  whether  there  has  been  an  attempted 
delegation  of  the  power  of  taxation  to  the  State  Board. 
After  having  performed  the  functions  of  assessments  (under 
the  name,  however,  of  equalizing  assessments)  that  bod;  is 
directed  to  fix  the  rate  "  of  State  taxation,"  which,  "after 
allowing  for  delinquencies  in  the  collection  of  taxes,"  must 
be  sufficient  to  produce  the  "amount  of  revenue  directed 
to  be  raised  by  the  Legislature  for  that  purpose."  If  the 
discharge  of  this  duty  involved  nothing  more  than  an 
arithmetical  computation  based  upon  the  total  assessed 
value  of  the  property  in  the  State,  it  would  be  an  act 
of  a  merely  executive  nature,  and,  in  my  opinion,  not 
open  to  objection  of  a  constitutional  character.  As  for 
(«ie)  example,  if  the  Board  was  only  required  to  ascertain  by 
calculation,  and  thereupon  to  declare  what  rate  of  taxation 
upon  the  total  assessed  valuation  would  produce  a  sum  equal 
to  the  ascertained  amount  by  law  directed  to  be  raised  for 
State  purposes,  it  would  be  but  an  agency  or  instrument  by 
which  the  legislative  will  and  the  legislative  judgment, 
already  expressed  upon  the  statute  book,  would  be  carried 
into  effect.  But  the  scope  of  its  power  as  defined  in  the 
Code  goes  clearly  beyond  this  limit,  and  requires  of  the 
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Board  the  exercise  of  its  own  discretion  and  its  own  judgment 
in  a  calculation  of  probabilities  which  it  is  required  to  make 
for  itself,  an  estimate  or  mere  conjecture  of  the  amount  of 
taxes  that  will  remain  unpaid  after  the  work  of  collection  is 
finished,  and  the  levy  by  the  Board  of  a  tax  sufficient  to 
coyer  such  delinquency  as  its  judgment  may  anticipate. 
That  this  is  the  real  nature  of  the  power  asserted  for  the 
Board  cannot  be  doubted  upon  considering  the  provisions  of 
the  statute  under  which  it  proceeds.  Indeed,  much  of  the 
argument  of  one  of  the  learned  counsel  who  defended  the 
constitutionality  of  the  Act  practically  conceded  this  point, 
for  it  went  to  show  that  in  the  levy  of  fifty  cents  upon  the 
one  hundred  dollars  made  by  the  Board  to  raise  money  for 
State  purposes,  its  judgment  was  exercised  with  a  degree  of 
circumspection  which  deserved  to  be  commended,  that  it 
might  well  have  fixed  the  rate  much  higher  than  fifty  cents, 
etc.— ^all  which  is  no  doubt  true,  for  undoubtedly  there  was 
as  much  power,  as  much  authority  in  the  Board,  to  fix  the 
rate  upon  one  hundred  dollars  at  fifty  dollars  as  at  fifty  cents. 
But  with  whatever  degree  of  moderation  or  of  wisdom  the 
very  estimable  gentlemen  who  now  compose  the  State  Board 
may  have,  in  fact,  proceeded,  their  action  in  fixing  the  rate  of 
taxation  in  the  exercise  of  their  own  judgment  and  to  cover 
their  own  estimate  of  delinquencies  to  occur,  was  the  usur- 
pation upon  their  part  of  those  powers  to  be  exercised  only 
by  the  legislative  department  of  the  government.  It  is 
(517)  f Qj,  ^Ijq  Legislature  only — the  elected  representatives  of 
the  people — to  determine  not  only  the  amount  of  money  to 
be  raised  for  the  support  of  the  State  Government  and  the 
payment  of  the  public  debt,  but  also  the  rate  of  taxation 
which  may  be  expected  to  produce  the  amount;  and  in  making 
its  determination  upon  the  latter  point,  it  is  its  duty  to  take 
into  consideration  all  the  elements  by  which  a  proper  con- 
clusion may  be  attained,  and  the  average  proportion  of 
delinquent  taxes,  as  shown  by  the  collection  of  former 
years,  should  be  before  the  Legislature  itself,  and  should 
constitute  one  of  the  elements  upon  which  its  judgment 

499 


Digitized  by  VjOOQ IC 


618  Sav.  and  Loan  Society  v.  Austin.       [Sup.  Ct. 

Opinion  of  Wallace,  G.  J.,  concnrhng. 

should  proceed.  If  indeed  it  be  competent  to  the  Legis- 
lature to  substitute  the  judgment  of  the  State  Board  for 
its  own  in  this,  the  highest  function  of  Government— the 
imposition  of  taxation  upon  the  citizen — it  is  not  perceived 
why  it  might  not  constitutionally  abdicate  its  authority  en- 
tirely, and  confer  upon  the  Board  the  whole  mass  of  its 
remaining  powers.  As  before  suggested,  when  the  amount 
to  be  raised,  and  the  actual  value  of  all  the  taxable  property 
in  the  State  have  been  ascertained,  the  rate  of  taxation  nec- 
essary to  produce  that  amount  can  be  determined  by  arith- 
metic, and  therefore  the  fixing  of  the  rate  under  such 
circumstances  would  be  a  merely  executive  act.  But  the 
State  Board  is  not  restricted  within  these  bounds.  The 
statute,  assuming  that  a  proportion  of  the  taxes  will  not  be 
collected,  refers  it  wholly  to  the  judgment  and  discretion  of 
the  Board:  First,  to  estimate  and  determine  what  the 
amount  of  the  anticipated  delinquency  will  be;  and,  second, 
to  increase  what  would  otherwise  be  the  rate  of  taxation 
sufficient  to  cover  this  estimated  delinquency;  the  result, 
of  course,  is  that  if  the  judgment  of  the  Board  should  place 
the  anticipated  delinquency  at  a  sum  greater  than  the  event 
proves  it  to  be,  the  rate  of  taxation,  as  fixed  by  the  Board, 
will  be  too  high,  and  a  larger  sum  will  be  collected  from  the 
people  than  the  needs  of  the  State  require;  but  the  true 
t***>  and,  in  my  opinion,  the  unanswerable  objection  to  the 
validity  of  the  statute  is,  that  whether  the  estimate  of  delin- 
quencies, as  made  by  the  Board,  proves  too  high,  or  too  low, 
or  precisely  correct  in  point  of  fact,  the  taxes  paid  by  the 
people  are  paid,  not  in  obedience  to  the  expressed  judgment 
or  discretion  of  the  legislative  department  of  the  Govern- 
ment, but  in  obedience,  to  the  expressed  judgment  and  dis- 
cretion of  the  Board  alone,  which,  in  either  of  the  supposed 
cases,  is  the  exercise  of  legislative  power  by  the  Board,  and 
therefore  unwarranted  by  the  Constitution. 

With  reference  to  the  question  of  the  assessment,  for  the 
purposes  of  taxation,  of  credits,  or  what  have  been  termed 
in  argument  "  solvent  debts,"  the  proposition  contended  for 
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by  the  counsel  who  assail  the  validity  of  the  tax,  seems  to 
be  that  the  wealth  of  the  State  is  not  increased  by  local 
credits,  and,  therefore,  that  such  credits  ought  not  to  be  in- 
cluded in  the  aggregate  of  the  taxable  property  within  the 
State.  This  proposition  may  be  entirely  sound  in  a  politico- 
economical  point  of  view;  indeed,  I  am  not  aware  that  it 
has  ever  been  seriously  controverted  by  political  economists, 
and  so  far  as  my  investigation  has  extended,  it  has  been 
uniformly  accepted  by  the  Legislatures  of  the  other  States 
of  the  Union. 

While,  however,  it  is  doubtless  true  that  the  material 
wealth  of  the  State  is  not  increased  by  such  credits,  it  by 
no  means  results  that  these  credits  are  not  to  be  dealt  with 
as  legitimate  objects  of  taxation.  So  far  as  an  argument 
may  be  drawn  from  the  legislation  of  the  other  States,  it 
must  be  acknowledged  that  all  the  precedents  are  in  favor 
of  treating  such  credits  as  constituting  property  for  purposes 
of  taxation.  At  the  same  time,  in  order  to  secure  as  nearly 
as  may  be  equality  in  taxation  and  to  prevent  double  taxa- 
tion, it  has  been  the  practice,  in  some  form,  to  allow  a  deduc- 
tion of  the  amount  of  each  credit  from  the  debtor's  estate — 
in  other  words,  to  treat  each  credit  as  the  taxable  property 
fai9)  qJ  ^]^q  creditor  in  making  the  assessment.  It  may  well  be 
admitted  that  to  tax  property  purchased  on  credit,  and  also 
the  credit  itself,  to  their  full  valne  in  the  hands  of  both 
debtor  and  creditor,  is  flagrantly  unjust  and  a  clear  violation 
of  the  proposition,  the  soundness  of  which  I  have  conceded; 
but  this,  while  it  goes  to  show  that  in  this  State  the  Legis- 
lature has  disregarded  a  fixed  axiom  in  political  economy, 
does  not  prove  as  a  judicial  proposition  that  credits  are  not 
property,  nor  that  they  should  absolutely  escape  taxation. 
Indeed  it  would  be  diflScult  to  maintain  that  a  citizen  whose 
wealth  consists  wholly  of  obligations  for  the  iDayment  of 
money  loaned  should  not,  in  common  with  other  citizens, 
contribute  his  pro  rata  share  to  the  support  of  the  Govern- 
ment by  which  his  person  and  property  are  protected.  The 
remedy,  however,  for  any  supposed  injustice  of  the  kind 
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specified,  is  not  with  the  Courts  but  with  the  Legislature. 
That  absolute  equality  in  the  burden  of  supporting  the  (Gov- 
ernment, however  desirable,  is  unattainable  by  even  the 
most  carefully  adjusted  system  of  taxation,  is  a  truth  which 
all  human  experience  has  demonstrated;  but  while  this  is 
the  case,  there  is  no  doubt  that  such  equality  may  be  ap- 
proximated so  as  to  eradicate  from  our  financial  system  the 
odious  injustice  of  double  taxation,  and  at  the  same  time  to 
compel  the  money  lender  to  contribute  his  just  proportion 
of  the  general  taxation  imposed.  It  is  not,  however,  for  the 
judicial  department  of  the  Government  to  project  or  perfect 
a  system  of  finance. 

If  the  system  adopted  by  the  Legislature  operates  injus- 
tice to  any  person  or  class  of  persons,  we  cannot  for  that 
reason  interfere,  unless  it  also  appear  that  some  provision 
of  the  Constitution  has  been  violated  in  the  enactment  of 
the  law;  all  else  is  mere  legislative  policy  with  which  we 
cannot  interfere.  Hence,  we  have  no  more  authority  to  say 
that  that  species  of  property  known  as  solvent  indebtedness 
is  not  taxable  to  the  creditor,  because  it  might  amount  to 
(s»o)  <* double  taxation,"  than  we  have  to  declare  that  the 
amount  of  his  debts  should  be  subtracted  from  the  value 
of  the  debtor's  assessable  property.  The  latter  would  seem 
the  more  just  mode  of  procedure,  but  neither  can  be  judi- 
cially prescribed.  My  conclusion  on  this  point  is  that  in 
so  far  as  the  Code  requires  credits  to  be  assessed  as  prop- 
erty for  the  purposes  of  taxation  it  is  not  in  contravention 
of  the  Constitution. 

These  are  the  general  views  I  entertain  upon  the  firet 
argument  of  these  causes;  but  the  pressure  of  the  business 
of  the  Court  at  that  time  prevented  me  from  entering  upon 
a  discussion  of  the  questions  involved  in  these  appeals. 

I  am  of  opinion  that  the  orders  below  should  be  reversed, 
because  the  cases  here  are  not  of  equitable  cognizance,  nor 
remediable  by  injunction. 
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NiLES,  J.J  concnrring  in  the  judgmenty  and  with  Wallace, 
C.  J.: 

I  concur  in  the  judgment,  and  agree  with  Mr.  Justice 
Crockett  in  the  conclusions  to  which  he  has  arrived,  ex- 
cept the  one  relating  to  the  constitutionality  of  the  Act 
creating  the  State  Board  of  Equalization.  Upon  this  point 
I  concur  in  the  opinion  of  Mr.  Justice  Wallace. 


[No.  3,687.] 

THE  PEOPLE  ex  rel.  JOHN  L.  LOVE,  Attornet- 
General,  r.  A.  AUSTIN,  Tax  Collector  of  the  City 
AND  County  of  San  Francisco. 

Tax  Ck)LL£CTOR  cannot  Withold  Money  from  the  Treasury.— If  a  tajt 
is  not  illegal  and  void,  the  facts  that  the  person  taxed  paid  it  to  the 
Tax  Collector  under  protest,  and  to  avoid  a  threatened  sale  of  his  prop- 
erty for  the  same,  and  that  such  person  has  commenced,  or  is  about  to 
commence  a  suit  against  the  Tax  Collector  to  recover  it  back,  are  no 

(ISSI)  BufEcient  reason  why  the  Tax  Collector  should  fail  to  pay  the  money 
into  the  public  Treasury  at  the  time  required  by  law. 

Point  Nor  Decided  as  to  Tax  Collector. — ^The  Court  does  not  intimate 
an  opinion  on  the  point  whether  a  Tax  Collector  can  in  any  case  with- 
hold from  the  Treasury  taxes  collected  by  him,  on  the  ground  that  they 
were  paid  under  protest,  even  though  actions  have  been  commenced  to 
recover  them  back. 

Writ  of  Mandate  to  Tax  Collector. — A  Tax  Collector  who  fails  to  pay 
money  into  the  Treasury  at  the  time  required  by  law,  will  be  compelled 
to  do  so  by  writ  of  mandate. 

Application  to  the  Supreme  Court  for  writ  of  mandate  to 
the  Tax  Collector  of  the  City  and  County  of  San  Francisco. 

The  defendant,  who  was  Tax  Collector  of  the  City  and 
County  of  San  Francisco,  had  in  his  hands  the  sum  of  one 
hundred  and  thirty-one  thousand  four  hundred  and  eleven 
dollars  and  sixty-six  cents,  which  had  been  paid  to  him  for 
taxes  between  the  first  Monday  of  October,  1872,  and  the 
first  Monday  in  February,  1873.  It  was  the  duty  of  the  Tax 
Collector  to  pay  into  the  Treasury  of  the  City  and  County  of 

603 


Digitized  by  VjOOQ IC 


522  People  v.  Austin.  [Sap.  Cfc. 

opinion  of  the  Court — Crockett,  J. 

San  Francisco,  all  moneys  in  bis  bands,  on  said  first  Mon- 
day in  February.  On  tbe  fiftb  day  of  February,  1873,  the 
petitioner  demanded  of  tbe  defendant  tbat  be  pay  tbe  money 
into  tbo  Treasury,  but  bo  refused.  Tbe  defendant's  bond 
was  only  in  tbe  sum  of  sixty  thousand  dollars.  Tbis  money 
bad  been  paid  to  tbe  defendant  by  Beese,  Hastings,  and  a 
large  number  of  others,  under  protest,  after  tbe  defendant 
bad  advertised  their  property  fpr  sale  for  tbe  delinquent 
taxes.  Some  of  these  persons  bad  commenced  suits  against 
tbe  defendant  to  recover  tbe  money  back,  and  the  others 
were  threatening  to  do  so.  Beese  and  others  intervened  in 
tbis  action  in  tbe  Supreme  Court. 

Tbe  other  facts  are  stated  in  the  opinion. 

John  L,  Love,  Attorney-general^  Henry  Edgerton,  and 
Creed  Eaymond^  for  Petitioner. 

(««»)     jp;  2/,  Patterson,  for  Respondent. 

By  tbe  Court,  Crockett,  J. : 

The  facts  set  forth  in  tbe  answer  of  tbe  respondent,  and 
in  tbe  interventions  of  Beese  and  others,  are  substantially 
tbe  same  which  were  involved  in  tbe  cases  of  tbe  Savings 
and  Loan  Society  v.  Austin,  and  Doe  v.  Austin,  ante,  p.  415. 
We  held  in  those  cases  tbat  upon  these  facts,  tbe  taxes 
which  were  sought  to  be  enjoined  were  not  illegal  and  void, 
and  there  collection  could  not  be  restrained  by  injunction. 
For  tbe  same  reason,  tbe  taxes  paid  by  the  interveners  and 
others  under  potest,  were  not  illegal,  and  cannot  be  recov- 
ered back  from  tbe  respondent.  Tbe  fact  tbat  some  of  the 
interveners  have  already  commenced  their  actions,  and  tbat 
others  threaten  to  do  so,  to  recover  back  tbe  money,  fur- 
nishes no  sufficient  reason  why  tbe  amount  collected  should 
not  be  paid  into  tbe  Treasury.  On  tbe  facts  as  presented 
bere,  tbe  actions  must  fail;  and  there  is  no  just  reason  why 
the  public  revenue  should  be  withheld  to  await  tbe  result 
of  actions  wbicb  must  ultimately  terminate  in  judgments 
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for  the  defendant.  But  we  are  not  to  be  understood  as  inti- 
mating any  opinion  on  the  point  whether,  under  the  revenue 
system  established  by  the  Political  Code,  a  Tax  Collector 
can,  in  any  case,  withhold  from  the  Treasury  taxes  collected 
by  him,  on  the  ground  that  they  were  paid  under  protest, 
even  though  actions  have  been  commenced  to  recover  them 
back. 

Ordered,  that  a  peremptory  writ  of  mandate  issue,  as 
prayed  for. 

Mr.  Chief  Justice  Wallace  and  Mr.  Justice  Niles  dis- 
sented. 


CM«)  [No.  4,059.] 

THE  PEOPIjE  ex  eel.  JOHN  L.  LOVE,  Attorney-gen- 
eral, V.  MONROE  ASHBUEY,  ^Auditor  of  the  City 
AND  County  op  San  Francisco. 

Taxing  Solvent  Debts. — Solvent  debts  are  liable  to  taxation. 

Ditty  of  Axtditor  in  Relation  to  Delinquent  Taxes.— When  any  of  the 
taxes  of  one  fiscal  year  are  returned  as  delinquent,  it  is  the  duty  of  the 
Auditor  to  enter  the  same  on  the  assessment  roll  of  the  next  fiscal  year, 
and  then  to  enter  the  same  upon  the  duplicate  assessment  book,  unless 
they  have  been  canceled  by  the  Board  of  Supervisors  under  the  affidavit 
of  the  Collector  required  by  section  thirty-eight  hundred  of  the  Political 
Code. 

Power  of  Board  of  Supervisors  to  Cancel  Taxes. — The  Board  of  Su- 
pervisors has  no  power  to  cancel  any  taxes,  or  the  assessment  for  any 
taxes,  except  such  as  are  contained  in  the  list  by  the  Auditor  and  taken 
by  him  from  the  delinquent  list,  and  as  to  which  the  Collector  has  made 
affidavit  that  "he  has  not  been  able  to  discover  any  property  belonging 
to  or  in  possession  of  the  person  liable  to  pay  the  same  [taxes]  whereof 
to  collect  them." 

Idem. — Without  such  affidavit  of  the  Collector,  that  a  delinquent  tax  cannot 
be  collected,  and  without  the  concurrence  of  the  Board  of  Supervisors 
with  the  Collector,  in  the  opinion  that  it  is  not  collectible,  said  Board 
cannot  cancel  a  tax. 

Cancellation  of  Delinquent  Tax. — ^A  resolution  or  order  of  a  Board  of 
Supervisors  cancelling  a  delinquent  tax,  because  it  is  not  collectible, 
ought  properly  to  specify  each  particular  tax  which  is  cancelled. 
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Idem. — A  resolution  of  a  Board  of  Superviaors  canceling  a  tax,  without  the 
affidavit  of  the  Collector  indorsed  on  the  delinquent  list,  that  it  is  not 
collectible,  is  void,  and  the  Auditor  should  proceed  with  his  duty  in 
regard  to  such  tax,  in  entire  disregard  of  such  resolntion. 

Parties  to  Mandamus. — The  Collector  of  taxes  is  not  a  necessary  party  in 
an  application  for  a  writ  of  mandate  to  compel  an  Auditor  to  enter  on 
an  assessment  roll  the  delinquent  taxes  of  the  preceding  fiscal  year. 

Duty  op  Auditor  as  to  Delinquent  Tax — The  statute  does  not  expressly 
prescribe  the  time  at  which  the  Auditor  shall  enter  the  delinquent  taxes 
on  the  next  assessment  roll,  but  the  implication  is  that  it  should  be  dona 
before  the  duplicate  assessment  book  is  delivered  to  the  Collector. 

Writ  of  Mandate  on  Auditor. — The  Auditor  may  be  compelled,  by  writ 
of  mandate  to  enter  on  the  assessment  book  the  delinquent  taxes  of  the 
preceding  year,  even  after  the  duplicate  copy  of  the  same  has  been  de- 
livered to  the  Collector. 

Application  to  the  Supreme  Court  for  writ  of  mandate  to 
require  the  respondent,  as  Auditor  of  the  City  and  County 
(5»4)  q£  gg^jj  Francisco,  to  enter  upon  the  assessment  book 
of  that  city  and  county  for  the  fiscal  year  1873-4  the  unpaid 
taxes  for  the  fiscal  year  1872-3  upon  certain  solvent  debts. 

The  parties,  so  far  as  mentioned  in  the  petition,  and 
the  amounts  assessed,  are  as  follows:  Masonic  Savings 
and  Loan  Society,  assessed  at  three  hundred  and  sixty- 
five  thousand  dollars;  Savings  and  Loan  Society,  at  seven 
million  nine  hundred  and  sixty-eight  thousand  seven  hun- 
dred and  forty  dollars  and  forty  cents;  Societie  Fran- 
caise  d'Epargnes,  at  four  million  nine  hundred  and 
fifty-seven  thousand  five  hundred  and  eighty-three  dol- 
lars and  seventy-three  cents;  German  Savings  and  Loan 
Society,  at  two  million  six  hundred  and  twenty  thou- 
sand and  twenty-one  dollars;  Odd  Fellows'  Savings  Bank, 
at  three  million  eighty  thousand  seven  hundred  and 
ninety-three  dollars;  San  Francisco  Savings  Union,  at  four 
million  two  hundred  and  twenty-seven  thousand  nine 
hundred  and  forty  dollars;  Hibernia  Savings  and  lioan  So- 
ciety, at  eleven  million  three  hundred  and  fifty-four  thousand 
five  hundred  and  thirty- two  dollars;  Land  Mortgage  Union 
of  California,  at  thirty-three  thousand  nine  hundred  and  six- 
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teen  dollars;  Security  Savings'  Bank,  at  three  hundred  and 
thirteen  thousand  nine  hundred  and  sixty-two  dollars  and 
seventy-seven  cents;  Humboldt  Savings  and  Loan  Society,  at 
five  hundred  and  seven  thousand  three  hundred  and  three 
dolhirs.     The  petition  also  states  that  there  are  many  other 
assessments  against  divers  persons  for  solvents  debts;  that 
the  rate  of  the  tax  for  State  purposes  was  fifty  cents  in  the 
hundred  dollars,  and  for  city  and  county  purposes  one  dollar 
in  each  hundred  dollars;  that  the  Auditor  delivered  a  cor- 
rected copy  of  the  assessment  book  to  the  Tax  Collector 
pursuant  to  law,  on  the  fourth  Monday  in  October,  1872; 
that  the  Collector  attempted  to  collect  the  taxes  but  was 
enjoined  [the  injunctions  were  subsequently  dissolved  by  the 
^***^     Supreme  Court];  that  on  the  third  Monday  in  Janu- 
ary, 1873,  the  Tax  Collector  attended  at  the  office  of  the 
Auditor  and  compared  the  duplicate  assessment  book  with 
the  original,  and  marked  **paid"  in  the  latter  all  tho  taxes 
so  marked  in  the  former,  not  including  the  taxes  on  solvent 
debts,  and  then  delivered  to  the  Auditor  a  complete  delin- 
quent list,  including  such  taxes;  that  the  Auditor  compared 
the  list  with  the  assessment  book,  certified  it  to  be  correct, 
and  delivered  it  to  the  tax  collector  on  the  first  Monday  in 
Febraary,  1873;  that  none  of  the  taxes  designated  have  been 
paid;  that  on  the  25th  of  September,  1873,  the  Tax  Collector 
attended  at  the  office  of  the  Auditor,  marked  the  taxes  that 
had  been  paid  upon  the  assessment  book,  but  did  not  mark 
the   delinquent  taxes  on  solvent  debts;    that  at  the  same 
time  the  Auditor  requested  him  to  make  the  affidavit  ''that 
the  taxes  not  marked  'paid '  had  not  been  paid,  and  that  he 
had  not  been  able  to  discover  any  property  belonging  to  or 
in  the  possession  of  the  person  liable  to  pay  the  same  whereof 
to  collect  them,"  which  he  refused  to  do,  but  did  make  an 
affidavit  that  to  the  best  of  his  knowledge  and  belief  "every 
person  and  all  property  assessed  in  the  delinquent  list  for 
the  fiscal  year  1872-3,  on  which  taxes  have  been  paid,  has 
been  credited  in  the  list  with  sach  payment;"    that  the 
Auditor  has  not  entered  these  delinquent  tuxes,  or  any  pari 
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of  them,  on  the  assessment  book  for  the  fiscal  year  1873-4; 
that  on  the  27th  day  of  September,  1873,  the  Auditor  deliv- 
ered to  the  Collector  what  purported  to  be  a  duplicate 
assessment  book  for  that  year,  which  doqs  not  contain  the 
taxes  on  solvent  debts,  and  though  it  had  been  demanded  of 
the  Auditor  that  he  should  complete  the  book  by  inserting 
those  taxes,  he  had  refused  to  do  so,  contending  that  they 
had  been  canceled  by  the  order  of  the  Board  of  Supervisors 
quoted  in  the  opinion  of  the  Court.  The  answer  sets  up  the 
order  attempting  to  cancel  the  taxes  as  a  defense.  The 
opinion  of  the  Court  was  filed  December  8th,  1873. 
(G86)  rpi^^  other  facta  are  stated  in  the  opinion  and  concur- 
ring opinion. 

Atton^ey-general  Love^  for  Petitioner,  argued  that  the 
aflSdavit  of  the  Tax  Collector  required  by  section  three  thou- 
sand eighthundred  of  the  Political  Code  was  a  jurisdictional 
fact  which  must  appear  affirmatively,  and  that  for  want  of  it 
the  order  of  the  Board  attempting  to  cancel  the  taxes  was 
void. 

Alexandei*  Campbdl,  Sr.,  for  Bespondent,  raised  the  point 
that  the  Tax  Collector,  Austin,  being  a  party  in  interest  as 
one  who  would  have  to  act  with  the  Auditor  if  the  writ  should 
be  granted,  should  be  made  a  party  respondent. 

John  B.  Fdton,  also  for  Respondent,  contended  that  the 
Board  of  Supervisors  had  discretionary  power,  under  section 
three  thousand  eight  hundred  and  one  of  the  Political  Code, 
to  cancel  the  taxes,  and  an  order  for  that  purpose,  when 
made  by  the  Board,  must  be  observed  and  followed  by  the 
Auditor,  who  is  an  officer  of  limited  powers.  He  argued 
further,  that  under  the  law  the  Auditor  has,  if  he  has  dis- 
charged his  duty,  transferred  the  assessment  roll  to  the  Col- 
lector; so  that  the  mandamus  would  be  too  late  to  control 
him.  The  only  remedy  for  the  State  is  to  carry  the  delin- 
quent taxes  forward  on  the  roll  for  next  year. 
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Creed  Haymond,  for  the  Petitioner,  amplified  the  points 
made  by  the  Attorney-general,  and  argued  that  the  Tax 
Collector  is  not  a  proper  party,  because  not  in  default;  that 
it  is  not  competent  for  the  Board  to  cancel  taxes  by  a  sweep- 
ing order  striking  oflf  "taxes  upon  all  solvent  debts;"  that 
that  the  provision  of  the  Code,  as  to  the  time  the  Auditor 
shall  enter  the  delinquent  taxes  upon  the  assessment  book, 
is  directory  merely,  not  mandatory. 

^^^    By  the  Court,  Rhodes,  J. : 

It  was  determined  by  the  unanimous  opinion  of  the 
Court  in  the  recent  case  of  the  Savings  and  Loan  Socidy  v. 
Austin,  ante,  p.  415,  that  solvent  debts  are  liable  to  taxa- 
tion. The  solvent  debts  in  question  in  this  case  were, 
therefore,  proper  subjects  of  taxation,  and,  so  far  as  appears 
in  this  record,  were  properly  assessed,  and  entered  upon 
the  assessment  roll  for  the  fiscal  year  1872-3.  The  taxes 
thereon  not  having  been  paid,  those  solvent  debts  were  re- 
turned as  delinquent;  and  it  became  the  duty  of  the 
respondent,  as  the  Auditor  of  the  City  and  County  of  San 
Francisco,  under  the  provisions  of  section  three  thousand 
eight  hundred  and  two  of  the  Political  Code,  to  enter  upon 
the  assessment  roll  for  the  fiscal  year  1873-4,  the  taxes  so 
remaining  delinquent,  and,  of  course,  to  enter  the  same 
upon  the  duplicate  assessment  book,  unless  they  had  been 
du  canceled  by  the  Board  of  Supervisors.  The  Auditor, 
in  justification  of  his  refusal  so  to  enter  those  taxes  upon 
the  assessment  book,  sets  up  and  relies  upon  a  resolution 
of  the  Board  of  Supervisors,  passed  October  25th,  1873, 
which  is  as  follows:  ** Resolution  number  four  thousand 
five  hundred  and  sixty-six  (new  series) — Resolved,  That 
the  assessment  on  all  solvent  debts,  and  all  solvent  debts 
secured  by  mortgage  on  the  list  of  unpaid  taxes  furnished 
by  the  Auditor  on  the  assessment  roll  for  the  fiscal  j-ear 
1872-3,  be,*  and  the  same  are  hereby  canceled ;  and  the 
Clerk  is  hereby  directed  to  return  the  said  list  of  unpaid 
taxes,  as  corrected  by  this  Board,  to  the  Auditor,  in  order 
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tbat  the  unpaid  taxes  remainlDg  on  said  list  may  be  entered 
on  the  assessment  roll  for  the  fiscal  year  1873-4." 

It  is  claimed  that  this  resolution  is  authorized  by  section 
three  thousand  eight  hundred  and  one,  and  was  passed  in 
pursuance  of  the  authority  there  given.  This  position  is 
untenable.  The  Board  has  no  authority  to  proceed  to 
(fi««)  cancel  any  taxes  other  than  such  as  are  contained  in 
the  list  furnished  by  the  Auditor,  and  taken  by  him  from 
the  delinquent  list,  after  the  Collector  has  made  the  affi- 
davit required  by  section  three  thousand  eight  hundred,  to 
be  indorsed  thereon,  to  the  effect  that  "he  has  not  been 
able  to  discover  any  property  belonging  to,  or  in  the  posses- 
sion of,  the  person  liable  to  pay  the  same  [taxes],  whereof  to 
collect  them."  In  other  words,  the  Board  has  no  power  to 
cancel  the  taxes,  unless  the  Collector  has  made  the  affidavit 
provided  for  in  that  section.  It  is  not  intended  that  the 
Board  should  act  in  the  matter  without  regard  to  the  action 
or  non-action  of  the  Collector,  but  the  purpose  is  to  give 
the  Board  authority  to  cancel  such  of  the  taxes  returned 
delinquent  and  uncollected,  because  property  could  not  be 
found  out  of  which  to  make  the  taxes,  as,  in  the  opinion  of 
the  Board,  cannot  be  collected — to  cancel  those  taxes  in 
respect  to  which  it  concurs  with  the  Collector  that  they  are 
not  collectible.  Without  the  affidavit,  the  Board  has  no 
jurisdiction  to  determine  that  any  tax  cannot  be  collected. 

We  are  not  required  to  express  any  opinion  as  to  whether 
a  sweeping  resolution  like  the  one  before  us  is  void;  but 
we  think  it  more  orderly,  and  in  better  accord  with  the 
provisions  of  the  statute,  for  the  resolution  or  order  to 
specify  each  particular  tax  which  is  canceled. 

The  resolution,  for  the  reasons  first  stated,  is  void;  and 
the  Auditor  should  have  proceeded  in  the  discharge  of  his 
duties,  in  entire  disregard  of  it. 

The  Collector  is  not  a  necessary  party  to  this  proceeding, 
and,  indeed,  he  would  not  be  subject  to  a  niandamus  to 
compel  the  performance  of  any  duty  pertaining  to  his 
office,  until  he  had  refused  to  perform  such  duty. 
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» 

Opinion  of  Wallace,  G.  J.,  concurring. 

The  statute  does  not  expressly  prescribe  the  time  at 
which  the  Auditor  shall  enter  the  delinquent  taxes  on  the 
assessment  book;  but  the  implication  is>  that  it  should  be 
done  before  the  duplicate  assessment  book  is  delivered  to 
(sso)  ^jjQ  Collector.  This  implication,  however,  is  not  man- 
datory, but  is  only  directory;  and,  in  our  opinion,  it  is  the 
duty  of  the  Auditor  to  proceed  forthwith  to  enter  the  de- 
linquent taxes  in  question  on  the  assessment  book. 

Peremptory  mandate  ordered. 

Wallace,  C.  J.,  concurring: 

The  powers  and  duties  of  the  Auditor,  Collector,  and 
Board  of  Supervisors,  concerning  the  revenue,  are  regulated 
and  defined  by  the  Political  Code.  By  section  three  thou- 
sand eight  hundred  and  two  of  that  Code,  all  taxes  not  can- 
celed must  be  entered  by  the  Auditor  on  the  assessment  book 
of  each  succeeding  year,  until  paid.  This  is  the  general 
rule  laid  down  in  the  Code  in  respect  to  delinquent  taxes. 
Authority,  exceptional  in  its  character,  is  given  to  the  Board 
by  section  three  thousand  eight  hundred  and  one  to  cancel 
such  of  the  unpaid  taxes  as  in  its  opinion  cannot  be  collected; 
but  before  that  authority  can  be  exercised  a  statement  of 
the  amount  of  the  unpaid  taxes  must  be  filed  by  the  Auditor 
with  the  Clerk  of  the  Board :  Id.  Before  this  statement 
can  properly  be  filed  with  the  Clerk,  however,  the  Auditor 
and  Tax  Collector  must  have  compared  the  delinquent  list 
with  the  assessment  book,  pursuant  to  the  provisions  of 
section  three  thusand  seven  hundred  and  ninety-seven,  and 
the  Collector  must  have  made  and  indorsed  on  the  delin- 
quent list  the  affidavit  required  by  section  three  thousand 
eight  hundred.  The  Auditor  had  no  authority  whatever  to 
transmit  the  statement  of  the  amount  of  unpaid  taxes  to 
the  Clerk  of  the  Board  until  these  proceedings,  terminating 
with  the  affidavit  required  by  section  three  thousand  eight 
hundred,  had  been  actually  had  in  his  office.  It  results 
that  the  list  of  unpaid  taxes  was  not  properly  before  the 
(sao)  Board,  and  its  action  in  assuming  to  cancel  the  unpaid 
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taxes  mentioned  in  the  petition  was  irregular,  and  abso- 
lutely without  authority,  or  even  the  semblance  of  author- 
ity, to  do  so.  In  this  view  it  was  the  plain  official  duty  of 
the  Auditor  to  place  the  delinquent  taxes  of  1872-3  upon 
the  corrected  assessment  book  in  his  office,  and  to  deliver  a 
copy  of  the  book  to  the  Tax  Collector,  and  this  duty  he 
should  have  performed  on  or  before  the  fourth  Monday  of 
October  last.  That  point  of  time  has  elapsed,  and  the  duty 
has  not  been  performed.  The  lapse  of  the  time  has  not, 
however,  relieved  him  from  his  official  duty  in  that  respect, 
and  it  is  not  yet  too  late,  for  by  section  three  thousand 
eight  hundred  and  eighty-five  of  the  Political  Code  it  is 
expressly  provided  that  no  official  act  relating  to  the  assess- 
ment or  collection  of  taxes  shall  be  rendered  invalid  merely 
because  such  act  was  not  completed  within  the  time  required 
by  law.  I  am  therefore  of  opinion  that  the  writ  should  issue 
as  prayed  for. 


[No.  3,872.] 

ISAAC  N.  THOKNE  v.  JOSEPH  H.  HAMMOND. 

Review  op  Evidecb  on  Bill  of  Exceptions. — The  Court  wiU  not  review 
the  evidence  on  a  bill  of  exceptions,  unless  the  bill  specify  the  particu- 
ulars  in  which  the  evidence  is  alleged  to  bo  insufficient  to  sustain  the 
verdict  or  decision. 

Equitable  Defense  in  Ejectment. — If  one  who  has  contracted  to  buy  land 
and  pay  the  purchase-money  at  a  given  date,  enters  into  possession  and 
makes  improvements,  but,  when  the  money  falls  due,  refuses  to  pay  it 
on  demand  and  tender  of  a  deed  by  his  vendor,  and  neglects  for  two  and 
a  half  years  thereafter  to  pay  the  money,  equity  will  not  permit  him  to 
set  up  the  contract  as  a  defense,  when  sued  in  ejectment  by  the  vendor. 

Idem. — In  such  case,  the  facts,  that  during  the  two  and  a  half  years  the  land 
was  sold  by  the  Sheriff  under  a  judgment  enforcing  a  mechanics*  lien  in 
which  the  vendor  and  vendee  were  made  defendants,  and  a  Sheriff's 
deed  was  given  to  the  purchaser,  who  afterwards  conveyed  to  the  vendor, 
do  not  convey  the  legal  title  to  the  vendee  nor  create  an  equity  in  his 
favor. 

(531)    Appeal  from  the  District  Court,   Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 
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Ejectment  to  recover  a  lot  in  San  Francisco.  George 
Treat,  being  in  possession  of  the  demanded  premises  on  the 
23d  of  July,  1866,  executed  to  Hammond,  the  defendant,  a 
bond  to  convey  to  him  the  same  on  or  before  July  23d,  1867, 
provided  Hammond  paid  him  the  purchase-money — four 
hundred  and  fifty  dollars — with  interest  at  twelve  per  cent, 
per  annum.  Hammond  entered  into  possession  soon  after, 
and  erected  a  dwelling-house  and  other  improvements  of  the 
value  of  one  thousand  four  hundred  and  fifty  dollars,  on  the 
premises.  In  January,  1868,  Treat  tendered  Hammond  a 
deed  and  demanded  payment,  which  Hammond  refused  to 
make.  April  22d,  1870,  Hammond  tendered  to  Treat  the 
money  due,  but  Treat  referred  him  to  one  Livingston.  He 
then  made  the  tender  to  Livingston,  but  Livingston  refused 
to  receive  it. 

Id  December,  1867,  S.  G.  Worden  and  C.  W.  Tryon  sued 
Hammond  and  wife  to  enforce  a  mechanics'  lien  for  labor 
performed  on  the  buildings  Hammond  had  erected  on  the 
premises,  and  made  Treat  a  party  defendant.  On  the  23d 
of  April,  1868,  a  judgment  was  rendered  in  the  action  en- 
forcing the  lien,  and  directing  the  premises  to  be  sold,  and 
the  first  proceeds  of  sale  to  be  paid  to  Treat,  or  sufficient 
thereof  to  satisfy  Hammond's  debt  to  Treat  for  the  purchase- 
money,  and  the  surplus  to  be  paid  to  Worden  and  Tryon 
until  their  claim  was  satisfied,  and  the  remainder,  if  any, 
to  be  paid  to  Hammond.  August  17th,  1868,  the  Sheriff 
sold  the  property,  under  the  decree  to  Worden,  for  sufficient 
to  pay  both  Treat  and  Worden  and  Tryon,  and  paid  Treat 
the  amount  his  due  from  Hammond  out  of  the  proceeds. 
November  18th,  1868,  Worden  assigned  the  certificate  of 
sale  to  Livingston.  Hammond  has  appealed  from  the  judg- 
ment, but  gave  no  undertaking  to  stay  execution.  January 
(538)  21st,  1869,  the  Supreme  Court  reversed  the  judgment, 
and  on  the  8th  day  of  July,  1870,  the  District  Court  dis- 
missed the  action:  See  37  Cal.  61.  When  Worden  assigned 
the  Sheriflf's  certificate  to  Livingston,  the  latter  paid  him 
the  amount  of  his  bid,  and  all  costs.  This  was  done  at 
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Treat's  instance,  who,  at  the  same  time,  deeded  the  property 
to  Livingston,  and  the  latter  agreed  to  redeed  to  Treat  when 
he  should  repay  him  the  money.  May  15th,  1869,  the 
Sheriff  made  a  deed  to  Livingston,  as  assignee  of  Wordeu. 
On  the  25th  of  May,  1870,  Treat  paid  Livingston  his  money, 
and  the  latter  conveyed  to  Treat,  and  June  23d,  1870,  Treat 
conveyed  to  the  plaintiff  Thorne,  The  defendant,  in  his 
answer,  relied  on  the  bond  for  a  deed,  and  his  possession 
and  improvements  on  the  premises  as  an  equitable  defense. 
The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Parker  &  Roche^  for  Appellant. 

Hammond's  delay,  under  the  circumstances,  will  not  bo 
held  by  a  Court  of  equity  to  work  a  forfeiture  of  his  rights. 
Time  of  payment  was  not  made  the  essence  of  the  contract, 
either  by  its  terms  or  the  surrounding  circumstances.  Ham- 
mond showed  his  good  faith  by  putting  fifteen  hundred 
dollars  worth  of  improvements  upon  the  lot.  This  made 
the  lot  ample  security  for  Treat's  lien,  and  it  was  a  part 
performance  of  the  contract — sufficient  to  entitle  Hammond 
to  demand  a  specific  performance.  No  injury  was  done 
Treat  by  the  delay;  both  his  interest  upon  the  debt,  and  his 
security  for  it,  were  ample.  The  bond  was  a  sufficient 
memorandum  in  writing  to  take  the  case  out  of  the  Statute 
of  Fraud:  Farley  y,  Vaughn,  11  Cal.  227;  ArgtidloY.  Ldmger, 
10  Cal.  150,  particularly  page  159,  and  authorities  there 
cited;  Love  v.  IVatkins,  40  Cal.  563  et  seq.;  Gerdes  v.  Moody, 
41  Cal,  350;  Owen  v.  Frink,  24  Cal.  176. 

(683)  Q^ci^^  ^  Boydj  for  Respondent. 

Prima  facie,  time  was  of  the  essence  of  the  contract,  for 
Treat  was  to  make  the  conveyance  on  a  specific  day  (July 
23d,  1867),  provided  he  received  the  price  on  or  before  that 
day.  No  parol  contract  to  extend  the  time  was  shown.  Did 
defendant  act  in  good  faith  ?    His  duty  was  to  seek  the  de- 
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fendant  on  or  before  the  day  named,  and  tender  the  price. 
He  did  not,  nor  does  he  give  any  reason  why  he  did  not. 
Treat  waited  six  months,  and  then  demanded  the  money 
due,  and  tendered  a  deed.  Still  the  defendant  did  not  re- 
spond. He  made  no  effort  to  comply  with  his  contract  until 
April,  1870,  very  nearly  three  years  after  he  had  agreed  to 
pay,  and  he  gives  no  reason  or  excuse  whatever  for  this  long 
delay.  He  has  not  even  the  common  excuse  that  he  was 
not  asked  to  perform,  and  therefore  was  lulled  into  careless- 
ness. On  the  contrary,  he  was  as  distinctly  apprised  as  a 
man  could  be,  by  the  demand  and  tender  in  January,  1868, 
that  Treat  was  standing  upon  the  strict  letter  of  his  con- 
tract, and  insisted  upon  its  performance.  We  therefore  re- 
spectfully submit  that  defendant  has  not  done  equity,  and 
consequently  cannot  ask  equity:  Story's  Eq.  Jur.  sees.  769, 
771,  776;  Grey  v.  Tubbs,  43  Gal.  359;  Marble  Co.  v.  Biplaj, 
10  Wall.  357. 

It  is  claimed,  however,  that  Treat  received  the  amount 
due  him  from  the  Sheriff  at  the  time  of  the  sale,  and  still 
retains  it  as  a  payment  from  Hammond.  The  obvious  an- 
swer is,  that  Hammond  has  not  paid  anything,  and  of  course 
cannot  obtain  any  advantage  from  the  fact  that  Worden  paid 
money  to  the  Sheriff  for  which  he  received  nothing. 

By  the  Ooubt: 

The  Court  below  found  the  fact  to  be  that  Hammond 
made  no  tender  of  the  purchase-money  until  April,  1870, 
and  the  bill  of  exceptions,  by  which  the  motion  for  a  new 
(504)  |.pjjj^j  ^j^g  supported,  does  not  present  the  question  of  the 
sufficiency  of  the  evidence  to  support  the  finding  in  that 
respect.  It  will  not  do  to  say  that  "the  plaintiff  showed  no 
right  of  possession  of  the  premises  sued  for  as  against  the 
defendant,  or  at  all,"  for  as  a  specification  this  would  be  of 
no  more  applicability  to  any  one  than  to  any  other  of  the 
series  of  alleged  facts  upon  which  the  plaintiff  relied  to 
make  out  his  light  to  possession.  The  Code,  section  six 
hundred  and  forty-eight,  provides  that  '*  when  the  exception 
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is  to  the  verdict  or  decision  apon  the  grounds  of  the  insuffi- 
ciency  of  the  evidence  to  sustain  it,  the  objection  must 
specify  the  particulars  in  which  such  evidence  is  alleged  to 
be  insufficient."  By  the  terms  of  the  bond  set  up  in  the 
cross-complaint,  the  purchase-money  was  to  have  been  paid 
by  Hammond  on  July  23d,  1867.  Treat,  the  vendor,  how- 
ever, as  lately  as  January,  1868,  some  six  months  after  de- 
fault in  the  payment,  tendered  to  Hammond  a  sufficient  deed 
of  conveyance  of  the  premises,  and  at  the  same  time  de- 
manded of  him  the  purchase-money — when  the  defendant 
"refused  to  pay  the  said  amount  or  any  part  thereof,"  v.nd 
did  not  make  a  tender  of  the  purchase-money  until  April, 
1870,  some  two  years  and  six  months  after  the  period  of 
payment  named  in  the  bond.  In  view  of  this  great  and  un- 
explained delay,  and  the  unqualified  refusal  upon  the  part 
of  Hammond  to  complete  the  purchase,  we  are  not  aware  of 
any  principle  of  equity  which  would  enable  him,  when  sued 
for  the  possession,  to  set  up  the  contract  he  had  so  long  neg- 
lected and  so  expressly  repudiated,  and,  thereupon,  claim  a 
decree  for  its  specific  performance  by  Treat.  It  results  upon 
this  view  that  the  judgment  rendered  below  must  be  affirmed 
here,  for  the  judicial  proceedings  had  in  the  case  of  JVordea 
V.  Hammond^  whether  they  are  to  be  supported  or  not,  cer- 
tainly did  not  transfer  the  legal  title  to  Hammond,  nor  create 
a  new  equity  in  his  favor. 
Judgment  and  order  affirmed. 


<«W5)  [Na  3,784.] 

HENRY  MILLER,  JAMES  P.  SARGENT,  and  THOS. 
RAY,  V.  ANDREW  MYLES  and  CHRISTIAN 
WENTZ. 

OusTEB  OF  Tenant  in  Common. — If  a  tenant  in  common  in  possession,  ro- 
fuaes,  on  a  proper  demand,  to  admit  his  co-tenant  into  possession,  this 
refusal  constitutes  an  ouster,  and  in  ejectment  dispenses  with  the  neces- 
sity of  further  proof  on  that  point. 

Idem. — An  adverse  holding  and  claim  of  title  by  a  tenant  in  common,  do  not 
of  themselves  constitute  an  ouster  of  a  co-tenant. 
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Denial  of  Title  in  Answer  is  Ouster. — ^In  ejectment  by  a  tenant  in 
common  against  his  co-tenant,  a  denial  in  the  answer  of  the  plaintiffs 
title  and  right  of  entry,  is  equivalent  to  an  ouster;  but  an  ouster  estab- 
lished in  this  manner  relates  only  to  the  commencement  of  the  action. 

Damages  in  Ejectment. — K  there  is  no  proof  of  an  ouster,  in  ejectment, 
except  a  denial  of  the  plaintiff's  title  and  right  of  entry  in  the  answer  the 
plaintiff  can  recover  damages  only  from  the  date  of  the  institution  of  the 
suit. 

Proof  of  Ouster  of  Tenaitt  in  Common.— An  ouster  by  one  tenant  in 
common  of  his  co-tenant,  cannot  be  inferred  from  the  facts  alone,  that 
the  tenant  in  common  was  in  the  adverse  possession,  claiming  adversely 
to  his  co-tenant»  when  there  has  been  no  demand  to  be  let  into  pos- 
session. 

Possession  of  one  Tenant  in  Common.  —  The  tenant  in  common  out  of 
possession,  has  a  right  to  assume  that  the  possession  of  his  co-tenant  is 
his  possession  until  informed  to  the  contrary,  either  by  express  notice  or 
by  acts  and  declarations,  which  may  possibly  be  equivalent  to  notice. 

Recovery  of  Rents  and  Profits  in  Ejectment.— In  ejectment,  the  value 
of  the  use  and  occupation  of  the  demanded  premises  can  be  recovered 
only  in  the  form  of  damages. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

This  suit  was  commenced  on  the  thirtieth  day  of  August, 
1871,  and  the  complaint  averred  an  ouster  on  the  twenty- 
eighth  day  of  August,  1868.  Judgment  was  rendered  on 
the  twenty-first  day  of  December,  1872,  giving  plaintiffs 
possession  of  one  undivided  one  half  of  the  demanded  prem- 
(596)  jggg^  j^jj^  £Q^J.  hundred  and  forty  dollars  as  damages 
for  withholding  possession. 

The  complaint  averred  that  the  rents  and  profits  amounted 
to  the  sum  of  two  thousand  dollars,  and  that  the  plaintiffs 
had  been  damaged  in  the  sum  of  one  hundred  dollars.  The 
prayer  was  for  judgment  for  one  hundred  dollars  damages, 
and  for  two  thousand  dollars,  rents  and  profits.  The  value 
of  the  use  and  occupation  was  fifty  cents  per  acre  per 
annum. 

The  plaintiffs  were  the  owners  in  fee  of  an  undivided  one 
half  of  the  Bancho  Los  Animas,  and  had  been  such  owners 
since  the  twenty-eighth  day  of  August,   1868.     J.  L.  N. 
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Blieplierd,  since  the  ninth  day  of  March,  1864,  had  been  the 
owner  in  fee  of  an  undivided  one  forty-eighth  of  one  six- 
teenth of  said  raucho,  and  had  been  in  possession  of  the 
demanded  premises  by  his  tenants  since  1S53,  claiming 
title  thereto  in  himself,  adverse  to  the  plaintiff  and  to  all 
other  persons.  The  defendants  were  his  tenants.  The 
plaintiffs  did  not  demand  possession  before  bringing  suit. 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

F.  E.  Spencer,  for  Appellants. 

We  submit  that  the  rendering  judgment  of  four  hundred 
and  forty  dollars,  as  one  half  of  the  rents  and  profits,  is  not 
supported  by  the  issues  or  findings. 

There  is  no  averment  in  the  complaint  that  the  rental 
value  is  any  sum  whatever;  and  the  finding  of  the  Court 
upon  that  point  amounted  to  nothing:  McComb  v.  Reed, 
28  Cal.  284;  Beriial  v.  Oleim,  33  Cal.  668;  Smith  v.  Oiven^ 
21  Cal.  21;  Gifordx.  Ca^-vUle,  29  Cal,  596. 

Plaintiffs'  and  defendants'  landlord  being  tenants  in  com- 
mon, it  was  incumbent  on  the  former,  in  order  to  charge  the 
latter  with  any  portion  of  the  rental  value,  to  offer  or 
attempt  to  take  joint  possession  (which  the  finding  flatly 
negatives),  or,  on  the  other  hand,  to  aver  and  establish  a 
^^^^  fiduciary  relation  between  the  parties  and  the  actual 
receipt  of  rents  by  virtue  thereof:  Pico  v.  Columbet,  12  Cal. 
414;  Goodenow  v.  Jbwer,  16  Cal.  461. 

Houglvton  &  Reynolds,  for  Bespondents. 

The  first  point  made  by  the  appellants  is  rather  a  criticism 
upon  the  language  of  the  complaint  and  findings  than  the 
statement  of  a  substantial  defect. 

The  value  of  the  rents  and  profits  furnishes  the  measure 
for  determining  the  amount  of  damages  sustained  for  the 
withholding  of  the  possession,  and  the  averment  in  the 
complaint  is  equivalent  to  stating  the  value  cf  the  use  and 
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occupation  of  two  thousand  dollars:  Practice  Act,  sec.  64; 
Code  of  Civil  Procedure,  sec.  427. 

The  rents,  as  such,  cannot  be  recovered  in  an  action  of 
ejectment,  for  they  arise  out  of  a  relation  created  by  con- 
tract. Bents  and  profits  are  recovered  in  this  action  as 
damages  for  withholding  the  possession. 

The  averments  of  the  complaint  and  the  findings,  if  read 
with  reference  to  their  substantial  meaning,  and  disregard- 
ing all  errors  not  affecting  the  substantial  rights  of  the 
imrties,  sustain  the  judgment:  Code  of  Civil  Procedure,  sec. 
475. 

The  other  point  is,  that  the  plaintiflfs  were  not  entitled  to 
recover  rents  and  profits,  because  the  defendants'  landlord 
was  a  tenant  in  common  with  the  plaintiffs,  and  had  never 
attempted  to  take  joint  possession.  The  answer  is,  that  this 
is  not  a  suit  against  the  defendants  or  Mr.  Shepherd  to 
compel  an  accounting  as  a  tenant  in  common,  but  an  action 
to  recover  against  him  as  a  trespasser  or  a  disseisor.  It  is 
found  that  the  defendant  and  Shepherd  had  been  in  the 
actual,  adverse  possession  of  the  land  ever  since  1853, 
claiming  title  thereto  adverse  to  the  plaintiffs  and  the  whole 
(688)  world.  And  so,  while  Mr.  Shepherd  owned  a  small 
undivided  interest  in  the  title  to  the  land,  he  excluded  the 
plaintiffs,  and  as  to  the  possession  and  use  of  the  land,  held 
no  community  relation  to  the  plaintiffs. 

By  the  Court: 

It  is  well  settled  that  a  refusal,  after  a  proper  demand  by 
ft  tenant  in  common  in  possession  to  admit  his  co-tenant  into 
the  possession,  is  itself  an  ouster,  and  dispenses  with  the 
necessity  of  further  proof  on  that  point.  It  is  equally  clear 
that  in  an  action  by  a  tenant  in  common  against  his  co- 
tenant  to  be  admitted  into  the  possession,  a  denial  in  the 
answer  of  the  plaintiff's  title  and  right  of  entry  is  equivalent 
to  an  ouster.  The  action  is  the  most  effective  demand  the 
plaintiff  could  make  to  be  let  into  possession;  and  if  his 
title  and  right  of  entry  be  denied,  he  need  make  no  further 
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proof  of  the  ouster.  But  an  ouster  established  in  this 
method  relates  only  to  the  commencement  of  the  action; 
and  if  there  be  no  proof  of  an  ouster  at  a  prior  date,  it  will 
be  deemed  to  have  occurred  immediately  before  the  insti- 
tution of  the  suit.  In  that  event  the  plaintiff  can  recover 
iu  ejectment  the  value  of  the  use  and  occupation  only  from 
the  commencement  of  the  action,  when  the  ouster  is  deemed 
to  have  occurred.  In  this  case  the  answer  denies  the  plaint- 
tiff's  title  and  right  of  entry;  and  this  established  the 
ouster,  as  of  the  date  of  the  institution  of  the  suit.  The  re- 
covery for  use  and  occupation  ought,  therefore  to  have  been 
limited  to  that  period,  unless  there  was  proof  of  an  ouster 
at  an  earlier  date.  But  the  Court  finds  that  Shepherd,  the 
landlord  of  the  defendants,  had  been  in  the  actual  adverse 
possession  of  the  demanded  premises  from  the  year  1853  to 
the  present  time  claiming  title  adversely  to  the  plaintiffs 
and  all  other  persons;  but  that  the  plaintiffs  had  made  no 
demand  before  the  commencement  of  the  action  to  be  let 
(iKW)  JqJjq  ^Jjq  possession,  and  had  made  no  offer  or  attempt 
to  take  possession.  If  an  ouster  can  be  inferred  from  these 
facts,  it  must  rest  solely  on  the  ground  that  Shepherd  was 
in  the  adverse  possession,  claiming  title  adversely  to  the 
plaintiffs.  It  does  not  appear  that  the  adverse  holding  and 
claim  of  title  were  open  and  notorious,  nor  that  the  plaint- 
iffs had  notice  of  it.  It  is,  therefore,  unnecessary  for  us 
to  decide  whether,  if  these  facts  had  appeared,  the  ouster 
would  have  been  established,  in  the  absence  of  a  demand 
by  the  plaintiffs  to  be  let  into  the  possession.  But  it  is 
clear  that  an  adverse  holding  and  claim  of  title  do  not,  of 
themselves,  constitute  an  ouster.  The  tenant,  out  of  posses- 
sion, has  a  right  to  assume  that  the  possession  of  his  co- 
tenant  is  his  possession,  until  informed  to  the  contrary, 
either  by  express  notice  or  by  acts  and  declarations,  which 
may  possibly  be  equivalent  to  notice  under  certain  circum- 
stances. But  until  he  has  notice,  either  actual  or  construe- 
tive,  in  some  form,  that  the  possession  of  his  co-tenant  has 
become  hostile,  it  will  be  deemed  in  law  to  have  been 
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amicable,  notwithstanding  the  tenant  in  possession  may,  in 
fact,  have  been  holding  adversely.  If  the  rule  were  other- 
wise, the  tenant  out  of  possession  might  be  disseized,  and 
lose  his  remedy,  by  the  bar  of  the  Statute  of  Limitations, 
without  notice  that  the  possession  of  his  cotenant,  which 
before  was  amicable,  had  become  hostile.  To  avoid  this 
injustice,  the  law  deems  the  possession  to  have  continued 
amicable  until  the  tenant  out  of  possession  has,  in  some 
method,  been  notified  that  it  has  become  hostile.  We  are, 
therefore,  of  opinion  that  the  facts  shown  by  the  findings 
do  not  establish  an  ouster  in  1868,  and  that  none  was 
proved,  except  by  the  denials  of  the  answer,  which  related 
only  to  the  commencement  of  the  action.  The  Court,  there- 
fore, erred  in  awarding  damages  for  use  and  occupation 
prior  to  the  institution  of  the  suit.  In  the  complaint,  the 
plaintiffs  demand  only  one  hundred  dollars  as  damages; 
<***>  and,  as  the  value  of  the  use  and  occupation  can  be  re- 
covered in  this  action  only  in  the  form  of  damages,  the 
plaintiff 's  recovery  must  be  limited  to  the  amount  claimed. 
Judgment  reversed,  and  cause  remanded,  with  an  order 
to  the  Court  below  to  modify  the  judgment  by  reducing 
the  damages  to  one  hundred  dollars. 

Mr.  Chief  Justice  Wallace,  being  disqualified,  did  not 
participate  in  this  decision* 


[No,  10,063.] 

THE  PEOPLE  V.  JAMES  HAMILTON. 

When  Verdict  in  Criminal  Case  will  be  Set  Aside.  —  Although  it  is 
the  practice  of  appellate  Courts  to  refuse  to  disturb  a  verdict  in  a  crim- 
inal case  on  the  ground  that  it  is  not  warranted  by  the  evidence,  when 
there  is  a  subetaiitial  conflict  in  the  evidence,  yet  there  are  exceptional 
cases,  and  one  of  these  is,  where  a  rape  is  alleged  to  have  been  committed 
on  a  child  under  ten  years  of  age,  and  a  conviction  is  had  on  her  uncor- 
roborated testimony,  and  she  makes  no  complaint  for  two  years,  sustains 
no  physical  injury,  makes  no  outcry,  and  the  defendant  is  her  stepfather, 
mad  physicians  testify  that  it  was  improbable  that  bleeding  and  great 
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bodily  pain  would  not  have  followed,  aud  the  defendant  testifies  in  hia 
own  behalf,  denying  the  commission  of  the  offense. 
Idem. — In  such  case  the  Court  are  warranted  in  assuming  that  the  jury  must 
have  rendered  the  verdict  under  the  influence  of  passion  or  prejudice, 
particuhvrly  if  one  of  them,  during  the  trial,  interrupts  the  counsel  for 
the  defense  in  an  improper  manner. 

Appeal  from  the  County  Court  of  Solano  County. 

The  girl  upon  whom  the  offense  was  alleged  to  have  been 
committed,  testified  that  the  offense  was  committed.  The 
counsel  for  the  defense,  on  cross-examination,  asker  her  how 
long  defendant  remained  on  her  body?  whether  he  threw 
her  down  right  off  when  they  went  into  the  bam?  and  other 
questions  of  a  like  nature. 

One  of  the  jurors  interrupted  the  counsel  by  saying: 
(»4i)  (( You  ouglit  to  be  ashamed  of  yourself  for  cross-exam- 
ining a  little  girl  in  that  way;  you  had  better  spend  yonr 
time  questioning  some  older  person."  The  counsel  replied : 
**I  have  a  duty  to  perform  to  my  client,  and  am  only  trying 
to  get  at  the  truth  of  this  case."  The  juror  replied:  "Tou 
can  do  us  you  please;  I  am  one  of  the  jury." 

The  other  facts  are  stated  in  the  opinion. 

Alexander  Campbell  and  Joseph  McKenna^  for  the  Appel- 
lant, argued  that  the  verdict  was  not  sustained  by  the  evi- 
dence, and  cited  The  People  v.  Benson^  6  Cal.  221. 

J,  L.  Love,  Attorney-general,  and  W.  S.  JVeUa,  for  the 
People. 

The  evidence  is  sufficient  to  justify  the  verdict.  The  tes- 
timony of  one  witness  is  sufficient  to  justify  a  conviction. 
The  Penal  Code  (sees.  1103,  1108,  1110,  1111,)  enumerates 
all  the  cases  in  which  the  testimony  of  more  than  one  wit- 
ness is  necessary  to  convict.  The  expression  of  one  excludes 
the  other.  Convictions  have  been  repeatedly  sustained  in 
such  cases  upon  the  uncorroborated  testimony  of  a  single 
witness:  Corn  v.  Beale,  Phila.  2  S.  1864;  State  v.  Green^ 
Ct.  Com.  Pleas,  Mercer  County,  Ohio,  lS60,  both  cited  in 
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Wharton  &  Stille's  Med.  Jur.,  2d  ed.,  sees.  458,  459;  State 
V.  Latten,  29  Conn.  389. 

"Where  there  is  evidence  even  tending  to  prove  some  one 
material  fact  necessary  to  justify  a  conviction,  the  verdict 
of  the  jury  finding  defendant  guilty  is  conclusive  as  to  that 
point:  People  v.  Magallones,  15  Cal.  428;  People  v.  Williama, 
18  Cal.  187. 

It  is  for  the  jury  to  determine  whether  evidence  introf- 
duced  upon  a  given  point  in  a  criminal  case  amounts  to  proof 
of  the  fact  sought  to  be  proved:  People  v.  Dick^  32  Cal.  213; 
People  V.  Strong,  30  Cal.  151,  and  cases  there  cited. 

There  mu^t  be  such  overwhelming  evidence  against  the 
(S4»)  yerdict  as  to  justify  the  inference  that  it  was  rendered 
under  the  influence  of  passion  or  prejudice,  or  bias  of  some 
kind  to  justify  any  interference  of  the  Court  with  the  ver- 
dict of  the  juiy :  People  v.  Vance,  21  Cal.  403. 

The  case  must  be  clear;  there  must  bo  an  absence  of 
evidence  against  the  prisoner,  or  a  decided  preponderance 
of  evidence  in  his  favor:  People  v.  Alt  Loy,  10  Cal.  301. 

By  the  Court,  Crockett,  J. : 

The  indictment  charges  the  defendant  with  the  crime  of 
rape,  alleged  to  have  been  committed  on  the  person  of  a 
child  under  ten  years  of  age.  At  the  trial  ho  was  convicted 
of  an  assault  with  the  intent  to  commit  rape,  and  was  sen- 
tenced to  confinement  in  the  State  Prison  for  fourteen  years. 
He  appeals  from  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  trial.  It  appeared  in  evidence,  that 
the  child  on  whom  the  assault  is  alleged  to  have  been  made, 
is  a  step-daughter  of  the  defendant,  and  was  residing  on  a 
farm,  in  the  same  house  with  the  defendant  and  his  wife,  the 
mother  of  the  child.  At  the  time  of  the  trial,  she  was 
under  thirteen  years  of  age,  and  was  the  only  witness  called 
to  prove  the  accusation.  She  testified  not  only  to  the  assault, 
with  the  intent  to  commit  rape,  but  also  to  the  complete 
accomplishment  of  the  criminal  intent.  No  witness  was 
called  to  corroborate  her  testimony  in  any  particular,  as  to 
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time,  place,  or  circumstances,  or  in  any  respect  whatever, 
except  as  to  her  age.  The  defendant,  who  testified  in  his 
own  behalf,  explicitly  denied  the  truth  of  her  testimony  in 
respect  to  the  alleged  assault  and  the  perpetration  of  the 
crime.  Her  version  of  tbe  affiair  is,  that  the  offense  was 
accomplished  in  the  barn,  about  fifty  yards  distant  from  the 
dwelling-house;  and  that  immediately  afterward  the  defend* 
ant  ordered  her  to  assist  her  younger  brother,  a  boy  five  or 
six  years  of  age,  to  cany  from  the  barn  to  the  house  a  box 
(&43)  q£  soap  of  the  usual  size;  that  on  reaching  the  hpuse 
with  the  soap  she  found  her  mother  engaged  in  her  usual 
household  duties,  but  did  not  state  to  her  the  occurrence  at 
the  bam;  and  on  the  contrary,  proceeded  to  assist  her 
about  her  household  affairs  as  usual;  that  no  bleeding  re- 
sulted from  the  assault  upon  her,  and  it  does  not  appear  that 
she  complained  of  any  pain  or  injury.  She  further  testified 
that  she  did  not  inform  her  mother  of  the  occurrence  at  the 
barn  until  about  two  years  afterward,  and  she  assigns  as  a 
reason  for  her  silence  that  he  threatened  to  kill  her  if  she 
disclosed  the  facts,  and  that  she  was  afraid  of  him.  Two 
physicians  were  called,  who  testified  that  though  it  was  not 
impossible  for  a  man  to  have  carnal  knowledge  of  a  child  of 
such  tender  years,  it  was  in  the  highest  degree  improbable 
that  bleeding  and  great  bodily  pain  would  not  ensue.  This 
was  all  the  testimony;  and  on  these  facts  we  are  asked  to 
award  a  new  trial,  on  the  ground  that  the  evidence  was  in- 
sufficient to  support  the  verdict.  The  almost  uniform  prac- 
tice of  this  and  other  appellate  Courts  is,  to  refuse  to  dis*- 
turb  verdicts  on  this  ground  when  there  is  a  substantial  con- 
flict in  the  evidence.  The  rule  is  founded  on  the  fact  that 
the  jury  had  the  opportunity  to  observe  the  demeanor  of 
the  witnesses,  and  is,  therefore  more  competent  than  we  to 
decide  upon  their  credibility.  The  rule  is  a  most  salutary 
one,  and  ought  not  to  be  lightly  departed  from.  Neverthe- 
less, there  are  exceptional  cases,  in  which  the  preponderance 
of  evidence  against  the  verdict  is  so  great  as  to  produce  a 
conviction  that,  in  rendering  it,  the  jury  must  have  been 
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tinder  the  influence  of  passion  or  prejudice.  Such  was  the 
case  of  the  People  v.  Benson,  6  Oal.  221,  which  was  also  a 
prosecution  for  rape  on  a  girl  thirteen  years  of  age,  who  was 
the  sole  witness  to  prove  the  charge.  She  testified  posi- 
tively to  the  forcible  commission  of  the  act  of  sexual  inter- 
course on  the  occasion  complained  of,  but  admitted  on 
cross-examination,  that  on  many  previous  occasions  she  had 
<***>  carnal  intercourse  with  the  defendant,  and  on  none  of 
them  had  made  any  outcry,  though  the  defendant's  wife  was 
in  the  adjoining  room;  nor  had  she  ever  disclosed  the  facts 
to  his  wife;  assigning  as  a  reason  for  her  silence,  that  she 
was  afraid  the  defendant  would  kill  her.  The  defense  intro- 
duced evidence  of  the  bad  character  of  the  prosecutrix  for 
chastity,  and  that  she  had  frequently  expressed  feelings  of 
friendship  for  the  defendant.  On  these  facts  the  defendant 
was  convicted,  and  on  appeal  this  Court  said  that  the  story 
of  the  girl  was  "so  improbable  of  itself  as  to  warrant  us  in 
the  belief  that  the  verdict  was  more  the  result  of  prejudice 
or  popular  excitement  than  the  calm  and  dispassionate  con* 
elusion  upon  the  facts  by  twelve  men  sworn  to  discharge 
their  duty  faithfully.  *  *  *  A  conviction  upon  such  evi- 
dence would  be  a  blot  upon  the  jurisprudence  of  the  country, 
and  a  libel  upon  jury  trials."  In  some  respects  the  present 
case  is  very  similar  to  People  v.  Benaotiy  just  noticed.  The 
charge  rests  upon  the  uncorroborated  testimony  of  a  child, 
who,  at  the  time,  was  under  ten  years  of  age;  and  who  not 
only  made  no  outcry,  but  immediately  went  about  her  daily 
duties,  as  though  nothing  unusual  had  occurred,  and  failed, 
for  two  years,  to  disclose  the  facts,  even  to  her  mother. 
"When,  in  addition,  she  admits  that  no  flow  of  blood  followed 
the  alleged  outrage,  and  it  does  not  appear  that  she  suffered 
or  complained  of  any  bodily  pain,  it  is  almost  inconceivable 
that  a  jury  free  from  passion  or  prejudice,  would  not,  at 
least,  have  entertained  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant.  A  charge  of  so  heinous  a  nature,  when  sup- 
ported by  even  the  slightest  evidence,  arouses  in  the  public 
mind  an  intense  indignation  against  the  supposed  culprit; 
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and  it  is  not  surprising  that  the  same  feeling  sometimes  finds 
its  way  into  the  jury  box.  That  it  did  so,  to  some  extent,  in 
the  present  case,  is  manifest  from  the  unseemly  conduct  of 
one  of  the  jurors,  who  in  the  progress  of  the  trial  interrupted 
(S45)  |.jjQ  counsel  for  the  defense  in  a  most  improper  manner, 
aiid  evinced  clearly  that  he  was  under  the  influence  of  pas- 
sion or  prejudice,  or  both. 

On  the  whole,  we  think  the  ends  of  justice  demand  that 
the  cause  shall  be  tried  anew. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial, 
remittitur  forthwith. 

Neither  Mr.  Justice  Beloheb  nor  Mr.  Justice  Niles  ex- 
pressed an  opinion. 


[No.  3,865.] 

ABPAD  HARASZTHT  and  A.  F.  HARASZTHT,  Ad- 

MINISTRATORS    OF    THE    ESTATE     OF     ChAKLES     HaRASZTHY, 

Deceased,  v.  A.  E.  HORTON  et  al. 

Appeal  froai  Order. — An  appeal  does  not  lie  from  an  order  denying  a 

continuance. 
Hevtew  of  Order  ok  Appeal. — An  order  denying  a  continuance  cannot 

be  reviewed  through  an  appeal  from  the  judgment,  unless  there  is  a  bill 

of  exceptions. 
Bill  of  Exceptions. — An  extract  from  the  minutes  of  the  Clerk,  signed 

by  the  Judge  in  the  course  of  the  proceedings  from  day  to  day,  is  not  a 

bill  of  exceptions.     * 
Sufficient  Bill  op  Exceptions. — A  bill  of  eaceptions  to  an  order  denying  a 

continuance,  is  not  sufficient  to  present  the  alleged  error  in  denying  the 

continuance,  imless  it  contains  the  affidavits  used  on  the  hearing  of  the 

motion. 

Appeal  from  the  District  Court  of  the  Eighteenth  Judi- 
cial District,  County  of  San  Diego. 

The  action  was  ejectment.     The  defendants  had  judg- 
ment, and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion 
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(546)  E[enry  E.  Highlon  and  William  Hayes,  for  Appellants. 

Levi  Chase,  W  T.  McNealy,  and  JV.  J.  Oatewood,  for  Ke- 
spondents. 

By  the  Coubt: 

The  appeal,  taken  in  April,  1873,  is  taken  in  form  from 
an  order  denying  the  plaintiff's  motion  fpr  a  continuance  of 
the  cause,  and  from  the  final  judgment  rendered. 
'  1,  The  appeal  directly  from  the  order  refusing  the  con- 
tinuance cannot  be  considered,  for  the  reason  that  such  an 
order  is  not  in  itself  a  distinct  subject  of  appeal:  Code 
Civil  Procedure,  sec.  939. 

2.  Nor  can  we,  in  this  case,  consider  the  propriety  of  the 
ocder  through  the  instrumentality  of  the  appeal  taken  from 
the  judgment. 

There  is  no  bill  of  exceptions  attached  to  the  judgment- 
roll  as  found  in  the  record.  That  portion  of  the  transcript 
relied  upon  by  the  able  counsel  who  argued  the  cause  here 
for  the  appellant  as  a  bill  of  exceptions,  is  not  such — it  is 
only  an  extract  from  the  minutes  of  the  Clerk,  signed  by 
the  Judge  in  the  due  course  of  the  proceedings  of  the  Court 
had  from  day  to  day  during  the  term;  but  if  it  could  be 
considered  t.o  be  a  bill  of  exceptions,  it  is  wholly  insuflScient 
to  present  the  alleged  errors  in  refusing  the  continuance, 
because  it  does  not  contain  the  affidavits  upon  which  the 
motion  was  founded,  nor  does  it  even  refer  to  them  in  such 
a  way  as  to  identify  them.  "Affidavits  Nos.  1  and  2,"  is 
the  only  attempted  identification  of  the  affidavits  used 
before  the  Court  below,  and  we  discover  none  of  that 
designation. 

Appeal  from  the  order  denying  the  motion  to  continue 
the  case  dismissed,  and  judgment  affirmed.  Bemittitur 
forthwith. 
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Statement  of  Facts. 
(**»)  [No.  3,875.] 

LEONAKD  L.  TREADWELL  and  GEORGE  R.  CAR- 
TER V.  WILLIAM  HOLLOWAY,  GREM  HANNA, 
AND  JAMES  HANNA. 

Discharge  Under  Bankrupt  Act. —  Under  the  Bankiupt  Act  of  the 
United  States,  a  discharge  cannot  be  obtained  from  a  debt  created  while 
acting  in  a  fiduciary  character. 

Creatino  Debt  in  a  Fiduciary  Character. — One  who  receives  goods 
consigned  to  him  on  commission  to  be  sold,  and  the  proceeds,  less  com- 
missions, to  be  transmitted  to  the  consignor,  if  he  sells  the  goods  and 
fails  to  transmit  the  money,  creates  a  debt  in  a  fiduciary  capacity. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  County  of  Santa  Clara. 

The  plaintiffs,  doing  business  at  San  Francisco,  consigned 
to  the  defendants  at  Gilroy,  certain  agricultural  implements, 
to  be  sold  for  a  sum  not  less  than  five  thousand  one  hun- 
dred and  fifty-four  dollars  and  forty-six  cents,  which  was  to 
be  transmitted  to  the  plaintiffs,  the  defendants  to  retain,  as 
commissions,  any  sum  realized  over  and  above  that  amount. 
The  defendants  sold  the  goods,  and  failing  to  pay  over  the 
money,  this  action  was  brought  to  recover  the  amount,  less 
five  hundred  and  fifty-seven  dollars  and  eighty  cents.  At 
the  trial  it  was  agreed  that  prior  to  the  commencement  of 
the  action  the  plaintiffs  had  filed  a  petition  against  the  de- 
fendants as  bankrupts,  in  the  District  Court  of  the  United 
States,  and  that  they  had  received  a  dividend  of  eleven  per 
cent,  on  their  claim,  which  exhausted  the  estate;  that  the 
defendants  had  been  adjudicated  bankrupts  more  than  a 
year  prior  to  the  trial,  and  had  received  no  discharge,  and 
that  the  amount  sued  for  is  correct,  reserving  the  question 
of  interest  and  the  effect  of  the  proceedings  in  bankruptcy. 

Judgment  was  rendered  for  the  defendants,  and  the 
plaintiffs  appealed. 

^^^^      WiUiam  Matthews,  for  Appellants. 

The  debt  **was  created  by  fraud,"  '*had  its  root  and 
origin  in  fraud,  "and  therefore  the  bankrupt's  discharge  was 
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no  bar  to  the  action:  Bankrupt  Act,  1867,  sec.  33;  Bump 
on  Bankruptcy,.  456;  In  re  KimbaU,  6  Blatcbford,  292; 
Lemclce  v.  Boat/if  47  Mo.  386;  In  re  Patterson,  2  Benedict, 
155. 

Doyle  &  Barber,  for  Bespondents. 

The  decisions  on  this  question  are  by  no  means  uniform, 
and  as  the  Supreme  Court  of  the  United  States  has  not  yet 
decided  the  point,  it  tjan  hardly  be  said  to  be  settled  by  any 
absolute  authority.  An  able  opinion  in  the  case  of  Cronan 
V.  Cutting,  104  Mass.  B.  245,  holds  that  such  a  case  is  not 
within  the  meaning  of  the  terms  "  acting  in  any  fiduciary 
character,"  in  the  thirty- third  section  of  the  Bankrupt  Act. 
It  is  difficult  to  see  why  the  language  of  the  bankrupt  law 
of  1841,  section  nine,  "  while  acting  in  any  other  fiduciary 
capacity,"  is  not  quite  as  sweeping  and  comprehensive  as 
that  just  cited.  Tet  it  was  held,  under  that  Act,  that  a 
debt  due  for  the  proceeds  of  consigned  goods  was  barred 
by  the  bankrupt's  discharge:  Hayman  v.  Pond,  7  Mete.  328; 
Chapman  v.  Forsyth,  2  How.  U.  S.  202;  Commonwealth  v. 
Stearns,  2  Mete.  343;  DuguU  v.  Edwards,  32  How.  P.  E. 
255.) 

By  the  Court: 

The  question  made  by  counsel  as  to  whether,  upon  the 
facts  appearing,  the  debt  from  the  defendants  to  the  plaint- 
iffs "was  created  by  fraud,"  need  not  be  considered. 
Whether  originating  in  fraud  or  not,  it  is  clear  that  it 
resulted  from  transactions  of  a  fiduciary  character.  The 
thirty-third  section  of  the  Bankrupt  Act  provides  that  no 
^**®*  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  while  act- 
ing id  any  fiduciary  character,  shall  be  discharged  under 
its  provisions. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  render  judgment  for  the  plaintiffs  according  to  the  stipu- 
lation. 
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Argument  for  Appellant. 
[No.  2,733.] 

CHAKLES  L.  LOW  v.  JOHN  B.  LEWIS. 

Tax  on  Property  of  Municipal  Corporation.— The  property  of  a  mu- 
nicipal corporation  ia  not  liable  to  taxation  for  municipal  pnrpoBes. 

Idem. — A  municipal  corporation  cannot  tax  its  own  property. 

WhEN  Tax  Dp ed  is  Void.  — If  a  tax  is  illegal  and  void  a  sale  under  it  is  a 
nullity  and  a  deed  of  property  sold  for  such  a  tax  conveys  no  title. 

Ejectment  Against  Stranger  to  the  Title. — A  defendant  in  ejectment 
who  is  a  stranger  to  the  title,  cannot  object,  in  a  case  where  the  plaintiff 
derives  his  title  from  a  municipal  corporation,  that  the  plaintiff  has  not 
proved  otherwise  than  by  the  recitals  in  his  deed,  that  he  was  one  of  the 
parties  to  whom  the  corporation  was  permitted  by  law  to  selL 

Defense  bt  Stranger  to  Title  in  Ejectment. — If  a  municipal  corpo- 
ration is  by  law  allowed  to  sell  its  realty  to  certain  persons  or  their  as- 
signs, and  conveys  to  an  assignee,  who  brings  ejectment  against  a  stranger 
to  the  title,  the  defendant,  on  the  trial,  will  not  be  allowed  to  question 
the  fact  that  the  plaintiff  was  such  assignee. 

M.  G.  Cobb  and  (7.  B.  Greathousey  for  Appellant. 

Tbo  recitals  of  the  deed  itself  were  not  evidence  of  the 
facts  recited,  so  far  as  the  defendant  was  concerned:  1 
Greenl.  on  Ev.,  sec.  23;  2  Phil,  on  Ev.,  Cowen  &  Hill's 
Notes,  4  ed.,  p.  574,  u.  476;  Stats.  1862,  pp.  265,  266. 

The  general  rule  is  that  all  parties  to  the  deed  and  privies 
are  bound  by  the  recitals  therein;  but  such  recitals  do  not  * 
biud  strangers,  or  those  who  claim  by  title  paramount  to  the 
deed. 

They  do  not  bind  persons  claiming  by  an  adverse  title,  or 
^^°^^  persons  claiming  from  the  parties  by  a  title  anterior  to 
the  date  of  the  reciting  deed:  Simpson  v.  Ecksiein,  22  Cal. 
582;  Crane  v.  Monns,  6  Peters,  611;  Penrose  v.  Griffith,  4 
Biun.  231. 

The  reason  of  the  rule  is,  that  the  recital  in  a  deed 
amounts  to  the  confession  of  the  party;  and  that  confession 
is  evidence  against  himself  and  those  who  stand  in  his\)lace. 
Of  course,  such  confession  can  be  no  evidence  against 
strangers:  Penrose  y.  GHffith,  4  Binn.  231. 

The  tax  deed  is  made  by  the  statute  pHma  fame  evidence 
of  title  in  the  defendant,  and  conclusive  proof  of  the  matter 
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set  forth  therein:    Stats.  1867,  p.  325,  sec.  24;  2  Hitt.,  sec. 
6319;  Kedne  v.  Cannovariy  21  Cal.  291. 

Cliarles  A.  Low^  for  Respondent. 

The  recitals  in  the  deed  to  plaintiff  were  prima  facie  evi- 
dence of  their  truth.  The  city  was  dealing  with  its  own 
property,  and  is  bound  by  its  admissions.  The  defendant, 
at  the  point  when  the  deed  was  offered  and  admitted,  was  a 
stranger  to  the  city's  title:  Stark  v.  BaireU,  25  Cal.  363; 
Clark  V.  LocJeivood,  21  Cal.  220. 

By  the  Court,  Crockett,  J. : 

The  lot  in  controversy  is  one  of  what  are  known  as  the 
**  City  Slip  Lots,"  in  the  City  and  County  of  San  Francisco. 
These  lots  were  sold  in  1853  under  what  purported  to  be  an 
ordinance  of  said  city.  Subsequently  it  was  decided  by  this 
Court  in  several  cases  that  the  alleged  ordinance  was  a 
nullity,  and  that  no  title  passed  to  the  purchasers  at  the  sale. 
The  lot  in  controversy  was  purchased  at  this  sale  by  one 
Buchanan  at  the  price  of  sixteen  thousand  seven  hundred 
dollars,  which  was  fully  paid.  On  the  17th  April,  1862,  the 
Legislature  passed  an  Act  which  authorized  the  Board  of 
Supervisors  of  said  city  and  county  to  **  settle,  compound, 
^'"^^^  and  compromise,  and  adjust"  certain  indebtedness  aris- 
ing from  the  claims  of  the  purchasers,  against  the  city,  for 
the  purchase-money  which  they  had  paid;  and,  also,  **to 
close,  adjust  and  settle  all  controversies  respecting  the  title 
to  said  property  known  as  the  *City  Slip  Property,'  upon 
such  terms  as  the  said  Board  m^^y  deem  just  and  equitable." 
The  Act  further  provided  **  that  in  all  cases  where  the  pur- 
chase-money had  been  paid  for  any  of  said  lots,  and  the  pur- 
chasers may  elect  to  receive  deeds  for  the  same  inlieu  of  any 
judgment  recovered  or  claim  for  the  return  of  the  purchase- 
money,  the  Mayor  of  said  City  and  County  of  San  Francisco 
is  hereby  authorized  to  make  and  execute  deeds  to  such 
purchasers  or  their  assigns  without  any  additional  considera- 
tion, which  deeds  shall  convey  all  the  title  in  said  lots  which 
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the  city  and  county  has  therein:"  Stats.  1862,  p.  265.  At 
the  trial,  the  plaintiff,  after  proving  the  original  title  of  the 
city,  put  in  evidence  the  above  recited  Act  of  the  Legisla- 
ture, and  a  deed  to  the  plaintiff,  dated  October,  15th,  1868, 
executed  by  the  Mayor,  which  recited  the  sale  to  Buchauaii 
in  1853,  the  payment  of  the  purchase-money,  the  fact  that 
the  sale  was  afterwards  decided  by  this  Court  to  be  null  aud 
void,  the  assignment  by  Buchanan  to  the  plaintiff  of  his 
claim  to  have  the  purchase-money  refunded,  and  that  the 
plaintiff  had  elected  to  receive  a  deed  for  the  lot  in  lien  of 
a  return  of  the  purchase-money.  After  putting  the  deed  in 
evidence,  the  plaintiff  rested,  and  the  defendant  moved  for  a 
nonsuit  on  the  ground:  "First,  that  the  action  was  barred  by 
the  Act  of  March  5th,  1864,  generally  known  as  the  *  Hawes 
Limitation  Act;'  second,  that  the  recital  in  the  deed  io  the 
plaintiff  of  the  assignment  from  Buchanan  is  not  sufficient 
to  carry  any  such  assignment."  The  motion  for  a  nonsnifc 
was  denied,  and  the  defendant  thereupon  put  in  evidence  a 
deed  to  himself  from  the  Tax  Collector  of  the  City  and 
County  of  San  Francisco  for  the  lot  in  controversy,  dated 
August  12th,  1867,  which  recited  a  levy  and  sale  for  State, 
^***>  city,  and  county  taxes  for  the  fiscal  year  1866-7.  The 
plaintiff,  in  rebuttal,  proved  that  he  was  in  possession  of  tlie 
lot  in  July,  1867.  On  these  facts  the  Court  entered  judgmeot 
for  the  plaintiff,  and  the  defendant  having  moved  for  a 
new  trial,  which  was  denied,  appeals  from  the  judgment 
and  from  the  order  denying  a  new  trial. 

If  the  tax  deed  put  in  evidence  by  the  defendant  was 
valid  and  operative  to  carry  the  title,  the  judgment  is  erro- 
neous. It  does  not  appear  on  what  ground  the  Court  below 
held  the  deed  to  be  inoperative;  nor  have  the  counsel  on 
either  side  discussed  its  legal  effect.  In  the  absence  of  aid 
from  counsel  on  this  point,  we  are  left  to  surmise  on  what 
ground,  if  any,  the  deed  is  open  to  attack.  When  the  lot 
was  sold  for  taxes  it  was  the  property  of  the  City  and  County 
of  San  Francisco,  and  it  appears  from  the  recitals  of  the 
deed  that  it  was  sold  ''for  taxes  due  to  the  State  of  Cali- 
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fornia,  and  to  the  County  of  San  Francisco."  The  property 
of  a  municipal  corporation  is  not  liable  to  taxation  for  mu- 
nicipal purposes.  It  cannot  tax  its  own  property :  Fall  v. 
Marysvillty  19  Cal.  391.  The  tax  for  which  the  lot  was 
sold,  being  illegal  and  void,  the  sale  was  a  nullity,  and  the 
tax  deed  conveyed  no  title :  Hardeiiburgh  v.  Kiddy  10  Cal. 
402;  Bmhiall  v.  Stm^y,  36  Id.  67. 

In  making  the  deed  to  the  plaintiff,  the  city  and  county 
was  therefore  dealing  with  its  own  property.  The  defend- 
ant had  no  interest  in  the  question,  whether  the  plaintiff 
was  the  assignee  of  Buchanan,  and  as  such  entitled  to  the 
conveyance.  The  parties  in  interest  being  satisfied  on  this 
point,  a  stranger  to  the  transaction  and  to  the  title,  having 
no  privity  with  either  party,  will  not  be  allowed  to  question 
the  existence  of  a  fact  on  which  the  parties  in  interest  have 
acted  in  the  exercise  of  a  power  conferred  by  statute.  It 
was,  therefore,  not  incumbent  on  the  plaintiff  to  prove  the 
assignment  from  Buchanan,  otherwise  than  by  the  recitals 
of  the  deed. 

(553)  rpjjQ  other  points  made  by  the  defendant  are  unten- 
able; and  we  deem  it  unnecessary  to  notice  them  more  par- 
ticularly. 

Judgment  and  order  affirmed.' 


[No.  3,854.] 

DAVID  WILLIAMS  and  THOMAS  WILLIAMS  v. 
MAETIN  CORCORAN. 

Tax  for  Local  Impboveicext.— A  chargo  imposed  by  law  upon  the  assessed 
value  of  all  property,  real  and  personal,  in  a  district,  is  a  tax,  and  not 
an  assessment,  although  the  purpose  be  to  make  a  local  improvement  on 
a  road. 

Property  to  be  Assessed  by  an  Assessor  of  a  District.— An  act  of  the 
Legislature  authorized  a  tax  for  road  purposes  upon  property  along  a 
road  in  a  portion  of  Santa  Clara  County,  and  provided  that  it  might  be 
assessed  by  the  County  Assessor,  and  it  was  so  assessed;  Heklf  that  the 
assessment  was  void,  because  not  made  by  an  Assessor  elected  by  the 
electors  of  the  district. 
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Cloud  trpoN  TnxE. — A  'taar^eed,  based  npon  an  assesament  made  under  an 
unconstitutional  Act  of  the  Legislature,  will  not  constitute  a  cloud  on 
the  title. 

Partv  Presumed  to  Enow  the  Law. — The  plaintiff,  in  an  action  to  enjoin 
the  collection  of  an  unconstitutional  tax,  is  presumed  io  know  the  law, 
an4  to  know  that  a  deed  given  at  such  a  tax  sale  would  be  void. 

Coercion. — A  threat  by  the  Collector  to  sell  lands  for  taxes  made  before  the 
taxes  become  delinquent,  does  not  amount  to  coercion. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  Santa  Clara  County. 

The  action  was  brdnght  to  recover  back  a  sum  of  money 
paid  the  defendant,  as  Tax  Collector  of  the  County  of  Santa 
Clara,  under  protest.  The  defendant  had  judgment  on  de- 
murrer to  the  complaint,  and  the  plaintiffs  appealed. 

Archer  dcLovell,  for  Appellants. 

The  action  was  properly  brought.  The  tax  being  illegal, 
and  having  been  paid  under  protest,  may  be  recovered  back 
(fift4)  ijj  ^ijjg  fQpjQ  Qf  action:  Hays  v.  Hoffan,  5  Cal.  241;  Bell 
V.  Bunt,  IG  Id.  167;  Guy  v.  WaaJiburn,  23  Id.  111. 

The  tax  in  question  was  levied  upon  an  assessment  of  the 
property,  made  by  the  County  Assessor  of  the  County  of 
Santa  Clara,  and  not  by  an  Assessor  elected  by  the  qualified 
electors  of  the  district.  Said  tax  is,  therefore,  illegal  and 
void:  Act  of  the  Legislature,  Stats.  1871-2,  pp.  415-418; 
Constitution,  Article  XI,  sec.  13;  People  y,  Hastings,  29  Cal. 
449;  Beily  v.  Lancaster  et  al.,  39  Id.  354;  People  v.  Sargent, 
44  Id.  430. 

J,  6\  Black  and  Silent  dc  Herrington,  for  Bespondent. 

•  There  can  be  no  objection  to  the  form  of  this  action,  if 
the  circumstances  warrant  a  recovery.  But  protest  alone  is 
not  sufficient  for  that  purpose  if  the  tax  is  illegal:  Hays  v. 
Hogan,  5  Cal.  241,  is  not  in  point  for  appellants. 

The  action  was  for  town  taxes  paid  under  protest  by  plaint- 
iff, while  his  property  was  in  process  of  sale,  and  in  a  case 
where  the  town  authorities  had  exceeded  their  powers.    lu 
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Bell  V.  Hunif  16  Oal.  167,  cited  by  appellants,  the  opinion 
does  not  disclose  jeopardy  of  either  person  or  property  of 
plaintiffs.  That  one  or  the  other  was  in  jeopardy  there  is 
good  reason  to  infer.  The  tax  was  a  State  and  county  tax. 
Guy  V.  Waslibumy  23  Cal.  Ill,  was  an  action  to  recover  back 
city  taxes  paid  under  protest  when  the  Collector  was  about 
to  sell  the  property  taxed.  None  of  these  cases  rest  upon 
facts  such  as  the  complaint  in  this  action  discloses. 

Protest  avails  nothing  where  there  is  no  jeopardy  of  either 
person  or  property:  Dillon  on  Municipal  Corporations,  sec. 
751,  particularly  note  on  p.  706.  The  rule  applies  alike  to 
corporations  and  private  individuals  as  to  voluntary  pay- 
ments: Id. 

The  tax  was  voluntarily  paid  before  it  was  delinquent: 
McMillan  v.  RtcJiards,  9  Cal.  366;  Garrison  r.  TlUiugliasl,  18 
Id.  404;  Gwj  V.  Was/iburn,  23  Id.  111. 

<*«*>     By  the  Coubt: 

The  Act  of  March  16th,  1872,  to  provide  for  the  opening 
and  improving  of  Santa  Clara  and  Saratoga  Avenue,  in  the 
County  of  Santa  Clara  (Stats.  1871-2,  p.  415),  provides  in 
the  seventh  section  that,  ^'in  addition  to  the  ordinary  taxes 
levied  for  municipal  purposes  in  the  town  of  Santa  Clara, 
and  for  county  purposes  in  the  County  of  Santa  Clara,  there 
shall  bo  levied  for  the  two  years  next  ensuing  after  the  pas- 
sage of  this  Act,  upon  the  real  and  personal  property  within 
the  Town  of  Santa  Clara,  and  upon  the  real  and  personal 
property  owned  and  situate  without  the  limits  of  said  town 
and  [within]  the  following  lines  and  boundaries,  to  wit:" 
(describing  a  district  of  country  extending  from  th^  Raid 
town  to  the  south-western  boundary  of  the  county)  * '  a  special 
tax  of  ten  cents  on  each  hundred  dollars,"  etc.  The  section 
further  provides  that  on  the  property  within  that  district 
the  special  tax  ''shall  be  assessed,  levied,  and  collected  each 
year,  at  the  same  time,  in  the  same  manner,  and  by  the 
same  o£Qcers,  that  State  and  county  taxes  are  assessed,  lev- 
ied and  collected  in  the  County  of  Santa  Clara." 
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The  lands  of  the  plaintiffs  are  situated  in  that  district,  and 
were  assessed  for  the  purposes  mentioned  in  the  Act,  by  the 
County  Assessor.  They  paid  the  taxes  thereon  under  pro- 
test, and  this  action  is  brought  against  the  Tax  Collector  to 
recover  back  the  amount  so  paid.  The  action  was  com- 
menced before  the  time  at  which  the  tax  would  have  become 
delinquent,  hud  it  not  been  paid. 

First — ^The  first  question  is,  whether  the  Act  provides  for 
the  levying  of  a  tax  or  of  an  assessment.  People  v.  JVhyler, 
41  Cal.  351,  and  Taylor  y.  Palmer,  31  Cal.  251,  clearly  estab- 
lish the  proposition  that  the  charge  authorized  by  the  Act 
to  be  imposed  upon  property  within  the  district  and  the  town 
is  a  tax.  The  language  of  the  Act  in  question  in  People  v. 
Whyler  was  substantially  the  same  as  in  this  case — the  tax 
(ftS6)  ^j^g  ^  Yye  levied  upon  all  the  property,  both  real  and 
personal,  within  the  district — and  although  the  purpose  was, 
as  it  is  in  this  case,  to  make  a  local  improvement,  it  was  held 
that  the  Act  provided  for  the  levying  of  a  tax.  The  prin- 
cipal proposition  determined  in  Taylor  v.  Palmei\  is  that  an 
assessment  is  a  charge  only  upon  the  real  estate  within  the 
given  district,  and  for  that  reason  it  was  held  that  a  per- 
sonal judgment  could  not  be  rendered  for  the  amount  of  the 
assessment  against  the  person  owning  the  real  estate  charged 
with  the  assessment. 

Second — ^The  Act  creates  a  district,  in  addition  to  the 
Town  of  Santa  Clara,  for  the  purpose  of  taxation,  to  raise 
the  money  necessary  to  carry  out  the  scheme  devised  by  the 
Act;  and  it  is  provided  that  the  assessment  within  that  dis- 
trict shall  be  made  by  the  County  Assessor.  After  the  very 
full  and  deliberate  consideration  which  has  been  bestowed 
upon  this  question  in  several  cases  in  this  Court,  it  is  need- 
less to  say  more  here  than  that  the  provision  in  question  is 
repugnant  to  section  thirteen  of  Article  XI  of  the  Constitu- 
tion— that  the  assessment  is  void,  because  it  was  not  made 
by  an  Assessor  elected  by  the  qualified  electors  of  that  dis- 
trict: People  V.  Hastings,  29  Cal.  449;  Biley  v.  Lancaster, 
39  Cal.  354;  People  v.  Sargent,  4A  Cal.  430. 
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Third — ^Tbe  plaintiffs  are  presumed  to  know  the  law;  to 
know  that  the  provision  of  the  Act  in  respect  to  the  assess* 
ment  of  the  property  within  the  district  was  void.  A  tax 
deed,  based  on  the  assessment  in  this  case^  would  not  con- 
stitate  a  cloud  on  their  title  to  the  lands.  The  threat  by 
the  Collector  to  sell  their  lands,  made  before  the  taxes  had 
become  delinquent,  was  idle,  and  did  not  amount  to  coer- 
cion within  the  doctrine  of  BucknaM  v.  Story,  post. 

Judgment  affirmed;  remittitur  forthwith. 


(«*)  •  [No.  3,609.] 

JOHN  L.  HUTCHINGS  v.  WILLIAM  EBELEB  and 
J.  A.  S.  TROUT,  Sheriff,  etc. 

Effect  of  Default. — A  default  in  an  action  to  foreclose  a  mortgage  is  an 
admission  of  aU  the  material  facts  alleged  in  the  complaint,  and  author- 
izes the  Court  to  render  any  judgment  in  accordance  with,  those  admitted 
facts. 

Sheriff's  Sale  ViTDER  Foreclosure  Decree. — A  sale  by  the  Sheriff  under 
a  judgment  in  a  foreclosure  suit  directing  a  sale  of  all  the  defendant's 
right,  title,  and  interest  in  the  mortgaged  premises,  carries  all  the  title 
which  the  defendant  had  in  the  premises  at  the  time  of  the  institution 
of  the  foreclosure  proceedings. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Tuolumne  County. 

This  was  an  action  to  enjoin  the  defendant  from  taking 
possession  of  certain  land  to  which  he  claimed  title  under 
a  decree  foreclosing  a  mortgage.  The  complaint  alleges 
that  in  July,  1869,  the  premises  in  suit — unsurveyed  land 
of  the  United  States — ^were  quitclaimed  by  one  Baldwin  to 
the  defendant,  Ebeler;  that  in  August  of  that  year  the 
plaintiff  gave  his  promissory  note  to  the  defendant  for  a 
sum  of  money;  that  in  April,  1871,  the  plaintiff,  being  in 
possession  of  the  land,  entered  it  as  a  homestead  under  the 
laws  of  the  United  States;  that  in  February,  1872,  defend- 
ant brought  an  action  to  recover  the  amount  of  the  note, 
ullegiug  that  the  Baldwin  deed  was  intended  as  a  mortgage 
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to  secure  the  paymeut  of  the  note,  and  asking  that  it  be 
foreclosed  as  such;  that  the  plaintiff,  then  defendant,  was 
made  a  party  to  the  suit  and  did  not  answer,  and  a  decree 
of  foreclosure  was  entered,  under  which  the  Sheriff  sold 
the  land  to  the  defendant,  Ebeler;  that  the  laud  was  not 
redeemed,  but  was  deeded  to  the  defendant  by  the  Sheriff; 
and  that  the  Sheriff  was  about  to  put  the  defendant  in  )  pos- 
session. The  defendant  demurred  that  the  complaint  did 
not  state  a  cause  of  action,  and  that  it  showed  the  plaintiff 
^"*®^  had  had  his  day  in  Court,  his  rights  having  been  ad- 
judicated in  the  foreclosure  suit.  The  demurrer  was  sus- 
tained, judgment  was  rendered  for  the  defendant  and  the 
plaintiff  appealed. 

J.  D,  Redmond  and  Edvnn  A,  llodgerSy  for  Appellant. 

The  deed  of  Baldwin  only  gave  a  lien  upon  whatever 
right,  title,  or  interest  Baldwin  and  Hutchings  had  in  the 
premises  at  the  date  of  the  deed,  and  no  right,  title,  or  in- 
terest subsequently  acquired  by  either  of  them,  to  the 
premises,  inured  to  the  benefit  of  the  mortgagee. 

The  Sheriff's  sale  and  deed  only  conveyed  to  and  vested 
in  Ebeler  such  title,  whatever  it  was,  and  was  liable  to  be 
defeated  by  any  superior  title  acquired  by  Baldwin  or 
Hutchings  subsequent  to  the  execution  of  the  mortgage. 

We  cannot  alter,  subtract  from,  or  add  to  the  terms  of 
the  deed  of  Baldwin  of  July  23d,  1869 — it  only  professed 
to  be,  and  was  only  a  quitclaim  deed,  and  the  mortgage 
which  it  was  understood  it  should  be  considered  to  be, 
must  be  read  by  its  light — it  only  mortgages  a  quitclaim 
title. 

"The  only  effect  of  a  decree  in  the  foreclosure  is  the 
subjection  to  sale  of  the  estate  pledged  for  the  satisfaction 
of  the  mortgage:"  Boggs  v.  Foioler  and  Hargrave,  16  Cal. 
559;  Dranham  ei  al.  v.  21ie  Mayor  etc.,  24  Cal.  585. 

Caleb  Dorsey,  for  Eespondent. 

The  complaint  shows  that  at  the  time  Ebeler  foreclosed 
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his  mortgage.  Hatchings  had  filed  his  homestead  in  the 
Land-office  of  the  United  States  at  Stockton.  Whatever 
rights  he  acquired  under  the  Homestead  Act  of  Congress 
were  existing  at  the  time  the  foreclosure  suit  was  com- 
menced, and  he  should  have  pleaded  his  homestead  priv- 
ilege in  that  suit.  It  was  a  defense  which  he  could  have 
set  up  in  that  action,  and  not  having  done  so  he  cannot  set 
up  his  homestead,  privilege  in  another  action.  The  com- 
plaint shows  that  his  rights  under  the  Homestead  Act  could 
(650)  liaye  been  and  ought  to  have  been  set  up  in  that 
action,  and  not  having  done  so,  it  is  now  too  late  to  set  it 
up  in  this,  or  any  other  action.  It  is  res  judicata  and  can- 
not again  be  litigated:  Gray  v.  Dougherty;  25  Cal.  266; 
Boston  v.  Haynes,  33  Cal.  31. 

By  the  Court: 

The  default  of  this  plaintiff  in  the  foreclosure  suit  brought 
by  Ebeler,  was  an  admission  of  all  the  material  facts  averred 
by  the  plaintiff  in  that  case,  and  authorized  the  Court  to 
render  any  decree  in  accordance  with  those  admitted  facts. 
It  was  sought  by  that  suit  to  foreclose  the  mortgage  as 
against  the  present  plaintiff,  and  procure  an  order  of  sale 
of  the  mortgaged  property  to  satisfy  the  amount  due  upon 
his  note.  The  decree  ordered  a  sale  of  the  right,  title,  and 
interest  of  this  plaintiff  (then  defendant)  in  the  mortgaged 
premises,  and  this  relief  was  properly  awarded.  Tho 
plaintiff  does  not  pretend  that  at  the  date  of  the  commence- 
ment of  the  present  suit  he  had  acquired  any  further  or 
other  title  than  that  which  he  had  at  the  date  when  the  fore- 
closure proceedings  were  instituted.  If  he  desired  to  pre- 
vent the  sale  of  the  land,  and  confine  the  operation  of  the 
decree  of  foreclosure  to  the  interest  of  Baldwin,  he  should 
have  preferred  his  claim  in  that  proceeding.  He  had  his 
day  in  Court,  and  upon  well  settled  principles  is  now  es- 
topped from  contesting  the  validity  of  the  decree.  The  de- 
murrer was  properly  sustained. 


Judgment  affirmed. 
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JAMES  L.  KING  v.  THOMAS  HANEY,  JOHN  O'BRIEN, 
AND  ANDREW  A.  LOUDERBAOK. 

W.uvER  OF  Objection  to  Testimony. —If  one  party  oflfer  himself  as  a  wit- 
ness, and  the  other  object  because  the  objector  is  the  representative  of  a 
deceased  person,  and  the  Court  decides  to  take  the  evidence  with  leave  to 
the  other  party  to  move  to  strike  it  out,  the  motion  to  strike  out  must 
be  made  when  the  direct  examination  is  closed.  By  cross-examining  the 
witness  generally,  the  other  party  waives  the  motion  to  strike  out 

Appeal  from  the  District  Court,  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  action  was  ejectment,  in  which  the  plaintiff  had  judg- 
ment. A  new  trial  was  granted  on  the  application  of  the 
defendants,  and  the  plaintiff  appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion. 

Crane  &  Boyd^  McCullough  dk  Boyd,  and  E.  A.  Laurence^ 
for  Appellant. 

By  waiting  to  make  the  motion  to  strike  out  King's  tes- 
timony until  after  all  the  evidence  was  in,  the  defendants 
waived  their  right  to  have  the  testimony  excluded :  Tui^ier 
V.  Tuolumne  Water  Co,^  25  Cal.  397;  Sharp  v.  Landey^  34 
Cal.  611;  Ward  y,  Whitney,  3  Sand.  399;  Onondaga  Ins.  Co. 
V.  Minard,  2  N.  Y.  98;  Bees  v.  Livingston,  41  Penn.  St.  113; 
HaU  v.  Earliest,  36  Barb.  585;  Laurent  v.  Vaughn,  30  Vt. 
90;  1  Greenl.  Ev.,  sec.  421;  Moorhouse  v.  De  Fassoa,  19 
Vesey,  Jr.,  432;  Harrison  v.  Courtauid,  1  Russell  &  Mylne, 
428. 

William  M.  Pierson  and  William  H.  Patterson,  for  Re- 
spondents. 

^^^>      By  the  Court,  Belcheb,  J, : 

The  defendant  Louderback  claimed  title  to  the  premises 
in  controversy,  through  a  deed  made  to  him  by  one  Judson 
Baldwin,  who,  it  was  admitted,  died  July  19th,  1863. 
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Upon  the  trial,  the  plaintiff  King  was  called  as  a  witness 
in  his  own  behalf,  and,  having  stated  that  he  first  became 
interested  in  the  property  in  December,  1^57,  was  asked 
whom  he  foand  on  the  property  in  possession  at  that  time, 
if  any  one.  Counsel  for  defendants  then  *'  objected  to  any 
testimony  from  Mr.  King  as  to  any  transactions  that  occurred 
previoas  to  1863,  on  the  ground  that  the  defendant  Louder- 
back  is  the  representative  of  a  deceased  person,  one  Judson 
Baldwin,  who  died  in  1863,  which  fact  he  offered  to  prove, 
he  being  the  person  from  whom  defendants  claim." 

The  Court  replied:  **  We  will  take  the  evidence  now  and 
the  defendant  may  move  to  strike  it  out."  No  exception 
was  taken  to  this  ruling,  and  the  witness  then  testified, 
without  further  objection,  to  transactions  occurring  both  be- 
fore and  after  1863.  At  the  close  of  his  examination-in-chief 
no  motion  was  made  to  strike  out  any  portion  of  his  testi- 
mony, but  counsel  proceeded  to  cross-examine  the  witness 
at  length.  When  the  testimony  was  all  in  on  both  sides, 
and  the  trial,  which  was  protracted,  was  about  to  be  con- 
cluded, counsel  for  defendants  moved  the  Court  "  to  strike 
out  all  the  evidence  of  plaintiff  Kiug,  as  to  facts  that  trans- 
pired previous  to  the  19th  of  July,  1863,"  and  the  motion 
was  denied.  Judgment  having  then  passed  in  favor  of  the 
plaintiff,  the  Court  below  granted  a  new  trial,  upon  the 
ground  **  that  an  error  in  law  was  committed  at  the  trial  by 
admitting  James  L.  King,  the  plaintiff,  while  testifying  as  a 
witness  in  his  own  behalf  in  said  case,  to  testify  to  the 
declarations  and  admissions  of  Judson  Baldwin,  deceased,  in 
(«w)  opposition  tq  the  objection  and  exception  of  defendant's 
counsel,  said  testimony  being  of  facts  occurring  prior  to  the 
decease  of  said  Judson  Baldwin,  and  the  defendant  being  a 
representative  of  said  Judson." 

The  correctness  of  this  order  is  called  in  question  by  the 
appeal. 

It  was  held  in  Davis  v.  DaviSy  26  Cal.  23,  that  one  of  the 
parties  in  an  action  to  recover  the  possession  of  land  cannot 
make  himself  a  witness  in  his  own  behalf  on  the  trial  of 
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the  action  for  the  purpose  of  defeating  the  title  of  the  ad- 
verse party  to  the  land  in  dispute,  if  the  adverse  party  is  the 
grantee  of  a  person  no  longer  living,  and  the  facts  he  offers 
himself  to  prove  transpired  before  the  death  of  his  grantor. 

Under  this  ruling  King  was  an  incompetent  witness  to  tes- 
tify to  facts  transpiring  before  the  death  of  Baldwin,  though 
the  facts  themselves  were  competent  and  relevant  testimony. 
His  disqualification  was  not  unlike  the  disqualification  of  an 
interested  witness  under  the  old  rules;  but  under  those  rules 
it  was  necessary  to  make  the  objection  to  the  competency  of 
the  witness  as  soon  as  an  opportunity  to  do  so  was  presented. 
If  the  interest  of  the  witness  appeared  during  his  examina- 
tion-in-chief, it  was  too  late  to  take  the  objection  after  going 
into  a  cross-examination  upon  other  matters.  One  had  the 
election  to  admit  an  interested  person  to  testify  against  him 
or  not,  and  failing  to  take  the  objection  at  the  proper  time, 
he  was  presumed  to  have  waived  it  forever:  1  Greenleaf  on 
Ev.,  sec.  421. 

In  Brooks  v.  Crosby,  22  Cal.  42,  a  witness  was  called  by 
the  plaintiff,  and  during  his  examination-in-chief  it  appeared 
that  he  was  interested  in  the  action,  but  the  defendants 
cross-examined  him  at  length  on  other  matters,  and  then 
moved  to  strike  out  his  evidence  on  the  ground  of  his  inter- 
est. This  motion  was  denied,  and  when  the  case  was 
brought  here  it  was  said:  "  There. is  nothing  in  the  point 
that  the  Court  erred  in  refusing  to  strike  out  the  testimony 
(563)  ^£  i^Ijq  '^vitness  Shear.  His  interest,  if  he  had  any,  ap- 
peared during  his  direct  examination,  and  the  motion  to 
strike  out  was  not  made  until  the  defendants  had  cross-ex- 
amined him.  Of  course,  it  was  made  too  late,  as  the  de- 
fendants could  not,  knowing  the  interest  of  the  witness,  take 
their  chances  of  a  cross-examination,  and  subsequently  avail 
themselves  of  the  objection  to  get  rid  of  the  evidence." 

In  Minnesota  there  is  a  statute  under  which  a  party  to  a 

.  contract  is  not  permitted  to  testify  when  the  other  party  is 

dead.     But  in  Levering  v.  Langley^  8  Min.  107,  the  Supreme 

Court  of  that  State  said:  ''The  defendant,  Laugley,  was 
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called,  and,  under  an  objection  from  the  plaintiff's  counsel, 
that  the  testimony  was  incompetent,  irrelevant,  and  imma- 
terial, which  was  overruled,  testified  substantially  to  such 
an  agreement  between  the  parties  at  the  time  of  the  execu- 
tion of  the  assignment  of  the  lease.  After  this  evidence 
had  been  thus  elicited,  the  counsel  for  the  plaintiff  inter- 
posed the  further  objection  to  evidence  of  this  agreement 
that  Eandall  was  now  dead.  The  referee  overruled  the 
objection  as  having  been  made  too  late.  In  this  decision, 
we  think,  he  was  clearly  right.  The  plaintiff's  counsel 
would  waive  his  right  to  object  to  the  evidence  of  his  ad- 
versary, on  the  ground  of  the  decease  of  the  plaintiff's 
assignor,  and  we  think  he  did  so  by  delaying  to  assert  it 
until  after  the  witness  had  been  allowed  to  testify,  and  more 
particularly  so  as  he  made  objections  specifically  upon  othei^ 
grounds,  which  were  directed  to  the  admissibility  of  the 
testimony  offered,  and  not  to  the  competency  of  the  witness 
by  whom  it  was  sought  to  be  proved." 

We  think  the  motion  to  strike  out  in  this  case  was  made 
too  late.  It  should  have  been  made  as  soon  as  the  direct 
examination  was  closed.  By  cross-examining  the  witness 
generally  the  defendants  waived  the  objection,  and  the 
Court  properly  overruled  their  motion. 

There  is  nothing  in  the  other  specifications  on  which  the 
(G04)  motion  for  new  trial  was  made.  It  results  that  the 
order  granting  a  new  trial  must  be  reversed,  and  it  is  so 
ordered. 

Remittitur  forthwith. 


[No.  3^76.] 

In  the  Matter  of  the  Estate  of  P.  L.  MINER, 
Deceased. 

When  Judgment  will  not  be  Reversed  for  Error. — ^When  tho  Probate 
Court  haa  fixed  tho  basis  upon  which  an  administrator's  account  is  to  bo 
settled,  an  error  in  directing  the  creditors  of  the  estate  to  restate  it,  if 
the  administrator  does  not  restate  it  himself,  will  not  justify  a  reversal  of 
the  judgment,  as  the  administrator  sustains  no  injury  by  it 

543 


Digitized  by  VjOOQ IC 


665  Estate  of  Miner.  [Sup.  Ct. 

Argument  for  Appellant. 

Settlement  of  Administrator's  Accjoitnt. — If  an  administrator,  acting  in 
good  faith,  and  for  what  he  believes  the  best  interest  of  the  estate,  fore- 
closes a  mortgage  given  to  the  intestate,  he  is  entitled  in  the  settlement 
of  his  account,  to  be  allowed  the  costs  paid  out  by  him  on  the  fore- 
closure. 

Idem. — If  an  administrator  forecloses  a  mortgage  given  to  his  intestate  upon 
land  on  which  there  is  a  prior  mortgage,  and  at  the  SheriJGT's  sale  becomes 
the  purchaser,  at  a  sum  too  small  to  satisfy  costs  and  both  mortgages, 
the  Court,  on  the  settlement  of  his  account,  should  not  charge  him  with 
the  amount  of  the  mortgage  debt  and  stipulated  interest,  but  with  the 
amount  of  his  bid,  less  the  sum  paid  by  him  for  costs  and  to  satisfy  the 
former  mortgage  and  with  legal  interest  thereon. 

Idem. — In  the  settlement  of  an  administrator's  annual  account,  he  should  be 
charged  with  the  amount  of  his  own  note  to  the  deceased,  if  there  is  one, 
and  the  interest  therein  stipulated  to  be  paid. 

An  Administrator's  Commissions. — An  administrator's  commissions  should 
not  be  allowed  him  in  the  settlement  of  his  annual  account,  but  such 
commissions  are  to  be  ascertained  and  allowed  him  when  he  has  rendered 
his  final  account  and  the  estate  is  ready  for  distribution. 

Idem. — An  administrator  cannot  set  off  his  commissions  on  the  settlement  of 
his  annual  account,  against  a  sum  due  by  him  to  the  intestate,  and  with 
which  he  is  charged. 

Allowance  of  Administrator's  Accottnt. — If  the  intestate  in  his  life-time 
had  contracted  for  the  services  of  another  for  one  year,  at  stipulated 
wages  per  month,  and  died  soon  after,  and  the  employee  continues  to 
perform  the  services  for  the  year  with  the  assent  of  the  administrator, 
and  his  services  are  necessary  for  the  protection  of  the  estate,  the  ad- 
ministrator should  be  allowed  the  wages  paid  him  in  the  settlement  of 
his  account. 

Administrator  mat  Charge  Fees  Paid  Counsel. — An  administrator  act- 
ing in  good  faith  is  entitled  to  the  aid  of  counsel  in  all  litigation  touching 
the  estate,  and  to  be  allowed,  in  his  account,  the  reasonable  compensa- 
tion paid  such  counseL 

Appeal  from  the  Probate  Court,  Tehama  County. 
The  facts  are  stated  iu  the  opinion. 

Winans  <&  Bdlcnopy  and  Doyle  &  Barber,  for  Appellant. 

Under  no  conceivable  rule  or  argument  can  appellant  be 
justly  held  liable  on  this  one-thousand-dollar  note,  for  it 
did  not  constitute  assets  in  his  hand.  In  Jiuggles  v.  Sher- 
man,  14  Johns.  446,  it  is  held  that  an  outstanding  debt  due 
the  testator  or  intestate,  is  not  assets  in  the  hands  of  his 
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executors  or  administrator,  where  there  has  not  been  gross 
negligence,  or  collusive,  fraudulent,  and  unreasonable  delay 
in  collecting  it.  And  in  Marvin  y.  Stone,  2  Cow.  781,  it  is 
held  that  choses  in  action  are  not  assets,  nor  deemed  such 
until  actually  received  by  the  administrator.  Conceding 
that  contestants  have  a  remedy  against  the  administrator, 
under  the  decision  in  lompkina  v.  Weeks,  by  reason  of  his 
bid  upon  the  property  of  five  thousand  dollars,  such  rem- 
edy has  been  entirely  mistaken  in  this  case.  That  decision 
gave  no  right  whatever  to  proceed  upon  the  one-thousand- 
dollar  note,  but  determined  in  principle,  that  Tompkins,  by 
bidding  five  thousand  dollars  on  the  ranch,  had  rendered 
himself  personally  liable  to  the  estate  for  that  sum,  less  the 
amount  of  prior  liens  on  the  property. 

The  Court  erred  in  refusing  to  credit  appellant  with  the 
two  hundred  and  sixty-seven  dollars  and  fifty  cents,  costs 
paid  by  him  in  the  foreclosure  suit:  Collina^.  Iloxie,  9  Paige 
Ch.  86;  Hosojck  v.  Rogers,  9  Id.  461;  Moaea  v.  Murgatroyd,  1 
Johns.  Ch.  473. 

Even  if  the  action  brought  by  the  administrator  to  recover 
a  debt  due  the  intestate  is  dismissed  upon  the  merits,  yet 
if  the  administrator  bought  it  in  good  faith,  he  will  not 
^^^'•^  be  personally  charged  with  the  costs:  Roosevelt  v.  Elli- 
thorp,  10  Paige  Ch.  415;  Dyer  v.  Potter,  2  Johns.  Ch.  152. 

The  Court  erred  in  charging  the  appellant  with  interest, 
at  the  rate  of  one  per  cent,  per  month,  on  his  own  note  for 
one  thousand  nine  hundred  dollars,  dated  March  8th,  1861. 
It  is  true  that  the  note  bore  interest  at  one  per  cent,  per 
month  on  its  face,  but  it  was  given  during  the  life-time  of 
the  intestate;  and  we  claim  that  when  it  came  into  the  hands 
of  appellant,  as  administrator,  and  was  inventoried  as  part 
of  the  property  of  the  estate,  it  ceased  to  bear  interest 
against  him.  '  This  would  not  have  been  the  case,  of  course, 
had  it  been  the  note  of  another  person,  until  payment  by 
the  maker;  but  with  the  administrator.it  is  diflferent,  be- 
cause in  the  absence  of  any  showing  that  he  continued  to 
use  the  money  for  his  own  purposes,  and  in  his  own  busi- 
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ness,  he  presumptively  held  it  in  his  custody,  as  adminis 
trator. 

TV.  H,  L.  Barnes,  for  Respondent. 

Counsel  say  that  the  Court  erred  in  charging  the  appel- 
lant, as  administrator,  with  the  Salisbury  and  Alpaughuote, 
for  one  thousand  dollars,  dated  February  14th,  1860,  with 
interest  thereon  at  three  per  cent,  per  month  from  that  time. 
This  note  had  come  into  the  hands  of  the  administrator,  as 
appears  by  the  inventory.  No  account  or  report  is  pre- 
sented by  the  administrator  of  what  he  has  done- with  it,  or 
what  has  become  of  it.  This  he  was  bound  to  do.  We 
know,  otherwise,  that  it  became  absorbed  in  the  purchase 
of  the  Alpaugh  Banch,  which  purchase  the  Supreme  Court 
has  declared  left  the  land  the  property  of  the  administra- 
tor, personally,  and  denied  him  credit  for  the  purchase  as 
against  the  estate.  Part  of  the  purchase-money  was  the 
note  in  question,  amounting  at  the  time  of  the  purchase, 
with  interest,  to  two  thousand  eight  hundred  and  sixty- 
eight  dollars.  He  has  used  it  and  absorbed  it  in  this  opera- 
tion. He  is  the  owner  of  the  land,  so  far  as  the  estate  is 
'^^^  concerned,  and  the  land  nowhere  appears  in  his  ac- 
count, it  will  be  observed.  He  has,  therefore,  acted  upon 
the  intimation  of  the  Supreme  Court,  and  has  taken  the 
land  to  himself,  so  far  as  the  record  shows;  and  having  ap- 
propriated this  portion  of  the  estate  of  the  deceased  for  the 
purpose  of  that  purchase,  and  never  having  paid  or  ac- 
counted for  it  in  anyway,  he  is  properly  chargeable  with  it. 

In  respect  to  the  third  point,  that  the  Court  erred  in 
charging  appellant  with  interest  at  the  rate  of  one  per  cent, 
on  his  own  note  for  one  thousand  nine  hundred  dollars, 
dated  March  8th,  1861,  we  have  only  to  say  it  has  never 
been  ])aid,  and  at  the  date  of  the  decree  remained  unpaid, 
no  sufficient  legal  excuse  or  reason  being  given  or  assigned 
why  the  same  wad  not  paid;  and  the  fact  is,  that  M.  M. 
Tompkins  individually  owed  the  estate  one  thousand  nine 
hundred  dollars,  with  interest  at  one  per  cent,  per  month 
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from  the  Stli  of  Marcli,  1861,  which,  at  the  date  of  the  de- 
cree appealed  from,  had  not  been  paid. 

This  administrator,  as  such,  appeals  from  an  order  of  the 
Probate  Court  giving  validity  and  life  and  value  to  the 
estate,  because  it  afifects  him  individually.  His  opposition 
is  somewhat  anomalous;  and  we  venture  to  say  it  is  the  first 
time  in  the  history  of  Probate  Courts  that  an  administrator 
of  an  estate  charges  a  Probate  Court  with  error  in  deciding 
that  a  debtor  to  the  estate  was  bound  to  pay  a  debt  with 
interest. 

If  Mr.  Tompkins,  debtor,  had  desired  to  save  interest, 
upon  his  own  note,  it  was  his  duty  and  privilege  to  pay  it. 
That  would  have  made  an  end  of  the  matter. 

By  the  Court,  Crockett,  J. : 

This  is  an  appeal  by  the  administrator  from  an  order  of 
the  Probate  Court  settling  his  annual  account,  which  was 
contested  by  "Weeks  and  Johnson,  two  of  the  creditors.  At 
<'*•**>  the  hearing  the  Court  disallowed  certain  credits 
claimed  by  the  administrator,  and  debited  him  with  several 
sums  which  were  omitted  from  the  account.  In  the  opinion 
of  tlie  Probate  Court,  it  become  necessary  to  restate  the 
account  on  the  basis  settled  at  the  hearing,  and  an  order 
was  entered  to  that  effect,  and  directing  that  if  the  adminis- 
trator ^'  shall  neglect  or  omit  to  so  restate  and  present  the 
same  within  ten  days  from  the  date  hereof,  the  said  J.  S. 
Johnson  and  I!.  J.  Weeks  shall  be,  and  they  are  hereby 
authorized  to  restate  and  present  the  same."  The  adminis- 
trator having  failed  to  obey  the  order,  the  account  was  re- 
stated and  presented  by  Johnson  and  Weeks  and  settled  by 
the  Court.  This  ruling,  and  the  disallowance  of  certain 
items  on  the  credit  side,  and  the  addition  of  certain  others 
to  the  debit  side  of  the  account,  are  relied  upon  as  erro- 
neous. 

We  do  not  understand  the  appellant  to  claim  that  the 
account,  as  restated,  varies  in  any  substantial  particular 
from  the  basis  settled  by  the  Court  at  the  hearing,  or  that 
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the  result  would  have  been  substantially  different  if  the  ad- 
ministrator had  himself  restated  the  account  in  obedience 
to  the  order  of  the  Court.  If  it  was  error  to  authorize  the 
creditors  to  restate  the  account,  it  has  wrought  no  injury  to 
the  administrator,  and  would  not  of  itself  justify  a  reversal 
of  the  judgment.  Bat  as  the  Court  had  already  settled  the 
basis  on  which  the  account  was  to  be  stated,  we  do  not  see 
that  it  was  material  by  whom  the  mere  clerical  duty  of  ar- 
ranging the  items  in  proper  order  was  performed. 

Amongst  the  debts  due  to  the  estate  was  a  promissory 
note  made  by  Salisbury  and  Alpaugh  to  the  intestate  for  one 
thousand  dollars,  bearing  interest  at  the  rate  of  three  per 
cent,  per  month,  and  secured  by  mortgage  on  the  Alpaugh 
ranch.  But  one  Toomes  held  a  prior  unsatisfied  mortgage  on 
the  ranch.  The  makers  of  the  note  were  insolvent,  imd  the 
administrator  commenced  an  action  to  foreclose  the  mort- 
gage, making  Toomes  a  party  defendant.  A  decree  of  fore- 
(fioo)  closure  was  obtained  directing  a  sale  of  the  mortgiiged 
premises,  and  that  the  proceeds  be  applied:  First,  to  the 
payment  of  the  costs  of  the  action;  second,  to  the  payment 
of  the  mortgage  to  Toomes;  and,  third,  to  the  payment  of 
the  mortgage  to  Miner.  At  the  sale,  the  administrator  pur- 
chased the  ranch  at  the  price  of  five  thousand  dollai^,  on 
behalf  of  the  estate,  and  the  Toomes  mortgage,  amounting 
to  two  thousand  nine  hundred  and  thirty  dollars,  and  the 
costs,  amounting  to  two  hundred  and  sixty-seven  dollars  and 
fifty  cents,  were  paid  by  the  administrator.  The  mortgage 
debt  due  to  the  estate  then  amounted,  with  the  accrued  in- 
terest, to  two  thousand  two  hundred  and  thirteen  dollars  and 
forty  cents.  In  his  next  annual  account  the  administrator 
credited  himself  with  the  amount  paid  to  satisfy  the  Toomes 
mortgage  and  the  costs  of  the  action.  These  items  were 
objected  to  by  the  creditors,  but  were  allowed  by  the  Pro- 
bate Court.  On  appeal  to  this  Court,  the  payment  of  the 
Toomes  mortgage  was  disallowed,  the  Court  holding  that 
the  administrator  had  no  lawful  authority  to  purchase  the 
ranch  for  the  estate  at  the  foreclosure  sale,  and  that  the  pur- 
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chase  must  be  deemed  to  have  been  made  for  himself  and 
not  for  the  estate :  26  Cal.  57.  On  the  return  of  the  case 
to  the  Probate  Court,  the  administrator  filed  an  amended 
account,  from  the  credit  side  of  which  was  omitted  the  item 
of  two  thousand  nine  hundred  and  thirty  dollars  paid  to 
satisfy  the  Toomes  mortgiige.  But  there  was  included  on 
the  credit  side  of  both  the  original  and  amended  accounts 
an  item  of  two  hundred  and  sixty-seven  dollars  and  fifty 
cents  for  the  costs  of  the  foreclosure  suit;  and  an  item  of 
eight  hundred  dollars  for  money  paid  to  George  C.  Hickox; 
and  on  the  same  side  of  the  amended  account  an  item  of 
two  hundred  and  seventy-five  dollars  for  counsel  fees,  on  the 
hearing  of  the  former  appeal  in  this  Court;  and  another 
^'^^  item  of  eight  hundred  dollars  paid  to  Hickox.  All  these 
items  were  excepted  toby  the  contesting  creditors,  and  were 
disallowed  by  the  Probate  Court.  The  Court  also  added  to 
the  debit  side  of  the  account  the  amount  of  the  Salisbury 
and  Alpaugh  note,  which,  with  interest  at  the  rate  of  three 
per  cent,  per  month,  then  amounted  to  four  thousand  sixhnn- 
dred  and  forty-seven  dollars,  and  also  charged  the  adminis- 
trator with  his  own  note  to  the  deceased  for  one  thousand 
nine  hundred  dollars;  which,  with  the  interest  at  one  per 
cent,  per  month,  then  amounted  to  three  thousand  nine  hun- 
dred and  sixty-six  dollars  and  fifty-seven  cents.  These  rul- 
ings are  complained  of  as  error. 

The  item  of  two  hundred  and  sixty-seven  dollars  and  fifty 
cents  for  the  cost  of  the  foreclosure  suit  was  improperly  dis- 
allowed. There  is  nothing  to  impeach  the  good  faith  of  the 
administrator  in  foreclosing  the  mortgage;  on  the  contrary, 
it  is  clear  that  in  this  transaction  he  was  acting  in  what  he 
deemed  to  be  the  interest  of  the  estate.  So  far  as  appears 
from  this  record,  it  was  his  duty  to  foreclose  the  mortgage; 
aud  there  is  no  reason  why  he  should  be  denied  a  credit  for 
tiie  cost  of  the  proceeding.  The  Court  also  erred  in  charg- 
ing him  with  interest  at  the  rate  of  three  per  cent,  per  month 
on  the  note  of  Salisbury  and  Alpaugh.  The  estate  is  cer- 
tainly in  no  worse  condition  than  if  the  mortgaged  premises 
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had  been  sold  at  the  foreolosare  sale  to  a  stranger,  instead 
of  to  the  administrator,  for  five  thousand  dollars.  In  that 
event  there  would  have  been  paid  out  of  the  purehase-monej : 
First,  the  costs  of  the  action,  amounting  to  two  hundred  and 
sixty-seven  dollars  and  fifty  cents;  second,  the  prior  mort- 
gage of  Toomes,  amounting  to  two  thousand  nine  hundred 
and  thirty  dollars  and  ninety-four  cents,  and  leaving  only  the 
sum  of  one  thousand  eight  hundred  and  one  dollars  and  fifty- 
six  cents  to  be  applied  on  the  mortgage  held  by  the  estate. 
This  sum  represents  the  interest  of  the  estate  in  the  proceeds 
of  the  sale;  and  if  the  whole  purchase-money  had  then  been 
^^^^  paid  in  cash,  the  administrator  would  have  received 
this  sum,  and  no  more,  to  the  credit  of  the  estate.  This 
Court  having  decided  that  the  purchase  by  the  administra- 
tor must  be  held  to  have  been  made  on  his  private  account, 
it  results  that  after  having  paid  the  costs  of  the  foreclosure 
and  the  prior  mortgage,  he  remained  a  debtor  to  the  estate, 
for  its  share  of  the  proceeds  of  the  sale,  amounting  as  we 
have  seen  to  one  thousand  eight  hundred  and  one  dollars 
and  fifty-six  cents.  If  he  had  then  paid  the  money,  and  had 
thenceforth  kept  it  separate  from  his  private  funds,  it  is  cleai* 
that  this  sum  would  have  been  the  limit  of  his  liability  on 
account  of  this  transaction.  Bat  the  money  was  not  in  fact 
paid,  and  he  became  a  debtor  to  the  estate  for  the  amonut 
thus  remaining  in  his  ];iands,  not  separated  or  set  apart  from 
his  private  funds.  He  is,  therefore,  liable  only  for  this  sum 
and  for  interest,  at  the  legal  rate;  but  not  at  the  rate  stipu- 
lated in  the  note,  which  has  been  merged  in  the  judgment. 
The  interest  must  therefore  be  reduced  from  three  per  cent 
per  month  to  the  rate  fixed  by  law  when  there  is  no  written 
stipulation  as  to  the  rate,  and  must  be  computed,  not  on  the 
original  amount  or  from  the  maturity  of  the  note,  bat  on 
one  thousand  eight  hundred  and  one  dollars  and  fifty-six 
cents,  from  the  date  of  the  foreclosure  sale.  But  we  think 
there  was  no  error  in  charging  the  administrator  with  the 
amount  of  his  own  note  and  the  stipulated  interest.  It  is  a 
debt  due  to  the  estate  and  has  never  been  paid.    The  money 
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Las  remained  iu  bis  hands,  not  separated  or  set  apart  from 
bis  private  funds  or  been  devoted  to  the  uses  of  tbe  estate. 
Under  what  circumstances  an  administrator  will  become  lia- 
ble to  pay  interest  is  discussed  In  the  Mattel'  of  tlie  Estate  of 
Mary  McQueen,  44  Cal.  584,  aud  upon  tbe  principles  settled 
in  tbat  case  we  think  tbe  administrator  cannot  escape  the 
payment  of  interest.  Nor  can  be  set  off  the  debt  against 
bis  commissions.  Section  two  hundred  aud  twenty-one  of 
^^'^^^  the  Probate  Act  provides  that  an  administrator  '^  shall 
be  allowed  commissions  upon  the  amount  of  the  whole  es- 
tate accounted  for  by  him,  as  follows:  For  the  first  thousand 
dollars,  at  the  rate  of  seven  per  cent,'*  etc.  The  statute 
contemplates  that  the  amount  of  commissions  due  to  the 
administrator  is  to  be  ascertained  when  he  has  rendered  his 
final  account  and  the  estate  is  ready  for  distribution..  It  is 
then  for  the  first  time  tbat  it  can  be  ascertained  what  is 
''  tbe  whole  estate  accounted  for  by  him;"  and  if  the  com- 
missions were  to  be  settled  and  allowed,  piecemeal,  as  the 
administration  progressed,  it  might  happen  that  after  re- 
ceiving a  large  amount  of  commissions,  the  administrator  in 
the  end  would  fail  to  account  for  a  considerable  share  of  the 
estate.  If  the  commissions  had  been  reserved  until  the  final 
accounting,  they  could  be  deducted  from  the  deficit;  but  if 
paid  in  advance,  might  be  lost  to  the  estate.  We  think  the 
commissions  can  be  allowed  only  on  a  final  accounting.  The 
next  question  relates  to  the  payments  to  Hickox,  and  we 
think  they  ought  to  be  allowed.  It  appears  from  the  evi- 
dence that  in  the  life-time  of  Miner,  Hickox  entered  into  a 
contract  with  him  for  certain  services  tp  be  performed  by 
the  latter  for  one  year,  at  a  compensation  of  two  hundred 
dollars  per  month.  Miner  died  soon  after  Hickox  entered 
upon  the  performance  of  his  duties,  and  thereafter  the  du- 
ties were  performed  as  before,  with  the  knowledge  and 
assent  of  the  administrator.  The  proof  shows  that  the  serv- 
ices were  necessary  for  the  protection  and  preservation  of 
the  interests  of  the  estate,  and  it  is  not  pretended  that  the 
administrator  acted  in  bad  faith.     We  think  these  payments 
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were  proper  and  valid  charges  against  the  estate  and  ought 
to  have  been  allowed.  We  are  of  the  same  opinion  in  re- 
spect to  the  payment  of  two  hundred  and  seventy-five  dollars 
to  Oadwalader  for  the  argument  of  the  former  appeal  in  this 
Court.  An  administrator  acting  in  good  faith  is  entitled  to 
the  aid  of  counsel  in  all  litigation  concerning  the  estate,  and 
(5T8)  y^Q  gQQ  nothing  in  this  case  to  take  it  out  of  the  general 
rule. 

Judgment  and  order  reversed,  and  (iause  remanded  for 
farther  proceedings,  in  accordance  with  this  opinion. 


[No.  3,885.] 

Estate  of  JAMES  DOAK,  Deceased. 

ApPonTTHEKT  ov  AN  ADMINISTRATOR. —If  there  is  a  contest  in  the  Probate 
Court  between  the  Public  Administrator  and  a  creditor  of  an  estate  as 
to  which  shall  administer,  and  other  creditors  request  the  Court  to  ap- 
point the  Public  Administrator,  it  is  within  the  discretionary  power  of 
the  Court  to  appoint  the  Public  Administrator. 

Who  Entitled  to  Administer. — Query.  Is  a  person  who  purchases  a 
claim  against  an  estate  after  the  death  of  the  decedent  a  creditor  who  is 
entitled  to  be  preferred  to  the  Public  Administrator  as  administrator  of 
the  estate? 

Appeal  from  the  Probate  Court  of  Sacramento  County. 

The  facts  are  stated  in  the  opinion. 

McKune  &  Welty,  for  Appellant,  cited  Estate  of  Boyle,  25 
Cal.  515. 

Hamilton  &  Dimlap,  for  Bespondent,  cited  sec.  1367, 
Code  of  Civil  Procedure. 

By  the  Court: 

It  appears  that  on  April  10,  Feldheim,  the  Public  Ad- 
ministrator,, applied  to  the  Probate  Court  of  Sacramento 
County  for  letters  of  administration  upon  the  estate  of 
Doak.     At  that  time  Quiu  was  not  a  creditor  of  the  estate, 
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nor  in  anywise  entitled  to  letters,  bat  on  April  seventeenth 
lie  purchased  a  valid  claim  against  the  estate,  and  on  the 
next  day  filed  his  petition  claiming  letters  as  being  such 
(»»4)  creditor  and  as  being  legally  competent  to  administer 
upon  the  estate. 

At  the  hearing  of  the  contest  for  letters  between  FeUl- 
heim  and  Quin,  Xuott  <&  Bullard  (who  we  understand  from 
the  findings  to  have  also  become  creditors  of  this  estate  by 
purchasing  claims  against  it  after  the  death  of  Doak)  made 
to  the  Court  their  requests  that  Feldheim  be  appointed  ad- 
ministrator of  the  estate;  the  Court  thereupon  entered  an 
order  appointing  him,  and  dismissing  the  petition  of  Qain, 
who  now  prosecutes  this  appeal  from  the  order. 

The  Court  below  was  of  the  opinion  that  Quin,  asserting 
himself  to  have  become  a  creditor  only  after  the  tleath  of 
the  decendent  by  the  purchase  of  a  claim  agaiust  the  estate, 
was  not  to  be  regarded  as  a  creditor,  within  the  classifica- 
tion of  the  Code  of  Civil  Procedure,  section  one  thousand 
three  hundred  and  sixty-five,  so  as  to  entitle  him  to  be  pre- 
ferred to  Feldheim,  the  Public  Administrator;  the  discus- 
sion had  at  bar  was  mainly  upon  this  point.  But  upon 
looking  into  the  record,  we  think,  that  irrespective  of  that 
question,  the  order  entered  below  must  be  affirmed,  because 
if  Qniu  was  not  a  creditor  within  the  intent  of  section  one 
thousand  three  hundred  and  sixty-five  of  the  statute  referred 
to,  his  petition  was  properly  denied  on  that  ground  alone; 
if,  however,  he  is  to  be  considered  as  such  creditor,  then 
Knott  &  Bullard,  being  also  creditors,  and  requesting  the 
appointment  of  Feldheim,  the  determination  of  the  applica- 
tion fell  within  the  discretion  of  the  Court  below,  and  there 
is  no  ground  for  disturbing  it  here:  Code  Civ.  Pro.,  sec. 
1367. 

Order  affirmed. 
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(»»«  [No.  3,893.] 

M.  J.  O'NEIL  V.  GEORGE  DOUGHERTY. 

Appeal  by  a  Bakkrupt. — The  bankruptcy  of  a  party  against  whom  a  judg- 
ment has  been  rendered,  though  adjudicated  before  the  taking  of  the  ap- 
peal, will  not  prevent  the  prosecution  of  an  appeal  in  his  name.  The  ap- 
peal may  be  prosecuted  in  the  name  of  the  bankrupt,  or  in  the  name  of 
his  assignee. 

Appeal  from  the  District  Court,  Ninetaenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  to  a  dwelling-house  by  bhistiii<^ 
upon  a  street  adjoining  it.  The  plain tiflf  obtained  a  judg- 
ment, and  the  defendant  appealed.  Before  the  time  the 
appeal  was  taken,  the  appellant  had  been  adjudged  a  bank- 
rupt, all  his  property,  debts,  and  credits  having  been 
assigned  to  his  trustee  in  bankruptcy. 

PixUy  dk  HaiTison,  for  Respondent,  moved  to  dismiss  the 
appeal  upon  the  ground  that  the  appellant  was' not  the  party 
in  interest.  They  argued  that,  since  in  this  State  the  equity 
rule  of  making  the  party  in  interest  the  party  of  record  has 
been  adopted  (Code  Civil  Procedure,  sees.  367,  369),  the 
bankruptcy  of  the  appellant  should  have  been  suggested, 
and  his  assignee  substituted  of  record:  Daniel's  Ch.  PL 
and  Pr.  66,  76,  229;  Story's  Equity  PI.  sees.  342,  349;  2 
Barb.  Ch.  Pr.  65,  66;  Sedpoick  v.  Cleveland,  7  Paige,  287, 
289;  Gmr  v.  Gomeij,  9  Wend.  649;  Sancltez  v.  Iloach,  5  Cal. 
248;  Jiidson  v.  Love,  35  Cal.  463;  Shaiizin  v.  Love,  40  Cal. 
93. 

H,  F.  Crane,  for  Appellant,  cited  section  three  hundred 
and  eighty-five  of  the  Code  of  Civil  Procedure. 

iwe)    By  ^Ijq  Coubt:      . 

The  bankruptcy  of  Dougherty,  the  appellant,  though  ad- 
judicated before  the  taking  of  the  appeal,  will  not  prevent 
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its  prosecution  in  Lis  name,  nor  will  the  respoudent  be  heard 
to  object  on  that  ground.  The  appeal  may  be  prosecuted 
in  the  name  of  the  bankrupt,  or  in  that  of  his  assignee: 
Code  Civil  Procedure,  sec.  385.  Besides,  it  is  sbowa 
that  the  assignee  is  really  conducting  the  appeal  here, 
though  in  the  name  of  the  bankrupt. 
Motion  denied. 


[No.  3,380.] 

A.  L.  SHEEMAN  v.  KOfiEKT  MITCHELL,  H.  S. 
GATES,  THE  SAN  FKANCISCO  AND  POINT 
LOBOS  EOAD  COMPANY  et  al. 

Compliance  "WTTH  Conditional  Order  Granting  New  Trial. — When  an 
order  is  made  granting  a  new  trial  to  several  defendants,  on  condition 
that  the  defendants  pay  the  costs  of  the  action  up  to  date,  a  payment  by 
the  defendants  to  the  plaintiff  of  the  costs  of  the  action  made  prior  to 
the  date  of  the  order,  is  a  compliance  with  the  condition,  and  a  payment 
made  by  one  of  the  defendants,  and  not  by  all,  is  also  a  compliance. 

Idem. — If  an  order  is  made  granting  a  new  trial  to  the  defendants,  on  tho 
compliance  by  them  with  certain  conditions,  and  tho  conditions  are  com- 
plied with,  the  Court  cannot,  on  a  motion  to  vacate  this  order,  look  be- 
yond the  question  as  to  whether  the  conditions  have  been  complied  with, 
and  undertake  to  investigate  arrangements  concerning  the  action  made 
between  the  defendants  themselves. 

New  Trial  because  Verdict  is  Against  Evidence.— Tlie  rule,  that  where 
there  is  a  substantial  conflict  in  ^he  evidence  the  Supreme  Court  will  not 
grant  a  new  trial  because  the  verdict  is  against  tho  weight  of  evidence, 
docs  not  apply  to  the  Court  below  in  which  the  trial  was  had.  There, 
if  the  Judge  is  satisfied  that  the  verdict  is  against  the  weight  of  evi- 
dence, he  should  grant  a  new  trial,  even  if  there  is  a  conflict  in  the 
evidence. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

(«77)    rjy^Q  judgment  was  rendered  April  16, 1870,  and  notice 
of  motion  for  a  new  trial  given  April  21,  1870. 
The  other  facts  are  stated  in  the  opinion. 

H.  C.  Newhall  and  George  F.  d:  W.  IL  Shai-p,  for  Appel- 
lant. 
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Shai-p  (k  Lloyd  and  Earl  BaiHett,  for  Respondents. 

By  the  Court,  Niles,  J. : 

The  action  was  ejectment  against  a  number  of  defendants. 
The  plaintiff  bad  a  verdict  and  judgment.  Tbe  defendants 
moved  for  a  new  trial,  and  on  tbe  thirteenth  of  February, 
1872,  an  order  was  made  granting  the  motion,  upon  the 
following  terms,  expressed  in  the  order:  '*  On  payment  by 
the  defendants  of  all  costs  herein  up  to  date,  and  on  pay- 
ment of  two  hundred  dolhirs,  the  costs  for  opposing  this 
motion;  that  said  payment  be  made  in  ten  days;  otherwise 
that  defendants  motion  for  a  new  trial  be  denied."  On  tbe 
twelfth  day  of  April,  1872,  the  plaintiff  moved  for  an  order 
denying  defendants'  motion  for  a  new  trial,  and  vacating 
**  so  much  of  the  order  of  the  thirteenth  of  February,  1872, 
which  allowed  the  defendants  a  new  trial,  upon  the  pay- 
ment of  said  costs  and  counsel  fees,"  upon  the  ground 
that  the  defendants  had  failed  to  comply  with  the  condi^ 
tions  upon  which  the  new  trial  was  granted,  by  a  non-pay- 
ment of  the  costs  imposed  within  the  time  prescribed.  This 
motion  was  denied,  and  an  appeal  is  taken  from  the  order 
of  denial. 

From  the  statement  accompanying  the  order,  it  appears 
that  the  sum  of  two  hundred  dollars,  imposed  as  plaintiff's 
costs  for  resisting  the  motion,  was  paid  to  the  Clerk  of  the 
Court  by  the  defendants'  counsel  on  the  twenty-first  day  of 
February.  This  payment  is  undisputed,  and  was  a  compli- 
ance with  one  of  the  prescribed  conditions. 
<*^«>  It  further  appears  that  on  the  fifth  of  May,  1871,  the 
plaintiff  made  and  filed  a  satisfaction  piece  in  due  form,  by 
which  he  acknowledged  the  receipt  from  Gates  (one  of  tbe 
defendants)  of  the  full  amount  of  his  judgment  for  costs, 
and  authorized  the  Clerk  to  enter  satisfaction  of  record. 
This  judgment  was  for  the  amount  claimed  by  the  plaintiff 
as  the  ''costs  to  date"  mentioned  in  the  conditional  order 
granting  a  new  trial. 

If  this  payment  was  made  to  the  plaintiff,  as  stated  in  the 
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ackuowledgment,  there  can  be  no  question  that  the  condi- 
tions upou  which  the  new  trial  was  to  be  granted  were 
fully  satisfied,  and  the  order  granting  the  same  became 
thereby  operative;  for  it  cannot  be  material  that  the  costs 
were  paid  at  a  date  prior  to  the  making  of  the  order,  or  that 
it  was  made  by  one  of  the  defendants  and  not  by  all.  The 
plaintiff  would  have  received  all  that  he  had  a  right  to  de- 
mand by  the  terms  of  the  order,  and  it  could  not  be  mate- 
rial to  him  at  what  time  or  by  whom  the  payment  was 
made. 

We  do  not  see  how  the  facts  alleged  in  the  affidavit  of 
defendant  Gates  can  materially  affect  this  result.  The  ma- 
terial facts  stated  in  the  affidavit  are,  that  at  the  time  the 
statement  on  motion  for  a  new  trial  was  filed,  Gates,  who 
was  one  of  the  defendants  in  the  action,  and  Haggin,  who 
was  a  trustee  of  the  Point  Lobos  Eoad  Company,  also  a 
defendant,  purchased  the  plaintiff's  <^laim  and  judgment  for 
the  sum  of  fifteen  thousand  dollars,  and  received  a  deed  of 
all  the  plaintiff's  claim  to  the  land  in  controversy;  that  this 
was  done  under  the  belief  that  the  other  defendants  would 
ratify  their  action  in  the  premises,  and  contribute  to  the 
payment  of  the  purchase-money  in  the  proportion  of  their 
respective  interests  in  the  property;  that,  acting  upon  that 
belief,  they  caused  a  satisfaction  of  the  judgment  for  costs 
to  be  entered;  that,  in  consequence  of  the  purchase,  no 
counter-affidavits  on  motion  for  new  trial  were  filed;  that 
(5-70)  many  of  the  defendants  had  agreed  to  contribute,  but 
few  had  done  so,  and  that  affiant  and  Haggin  had  received 
but  a  small  portion  of  the  moneys  expended  by  them. 

It  is  clear  that  the  failure  of  the  defendants,  or  any 
portion  of  them,  to  fulfill  any  express  or  implied  contract 
with  Gates  and  Haggin,  was  not  a  subject  for  the  consider- 
ation of  the  court  in  passing  upon  the  motion  to  vacate  the 
order  granting  a  new  trial.  Belief  for  these  injuries  must 
be  sought  in  another  action.  The  only  question  before  the 
Court  was,  whether  the  conditions  upon  which  the  new  trial 
was  granted,  had  been  complied  with — that  is,  whether  the 
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costs  which  had  then  accrued  had  been  paid.  Bj  ihe 
appellant's  own  showing,  the  full  amount  of  the  judgment 
for  costs  was  received  by  the  plaintiff  from  Gates  and 
Haggin — the  former  being  a  defendant  in  the  action,  and 
the  latter  the  trustee  of  a  company  which  was  a  defendant. 
That  this  was  iutended  as  payment,  is  shown  by  the  fact 
that  no  assignment  of  the  judgment  was  made  to  Gates 
and  Haggin;  but,  on  the  contrary,  a  formal  satisfaction  of 
the  judgment  was  made  and  filed.  This  was  certainly  saf- 
ficieut  to  authorize  the  Court  to  hold,  as  it  did,  that  the 
conditions  of  the  order  had  been  fulfilled,  and  that  the 
motion  to  vacate  should  therefore  be  denied. 

An  appeal  was  also  taken  from  the  order  granting  a  new 
trial.  The  order  was  general,  and  the  grounds  upon  which 
it  was  granted  do  not  appear.  Among  other  grounds  of 
motion  was  insufficiency  of  the  evidence  to  support  the 
verdict.  It  is  admitted  that  the  evidence  was  conflicting, 
and  it  is  claimed  by  appellant  that  since  there  was  enoagh 
evidence  on  every  issue  to  support  the  verdict,  it  was  neces- 
sarily error  to  grant  a  new  trial  upon  that  ground.  This  ia 
not  the  correct  mle,  or  the  one  recognized  by  this  Court. 
In  Dickey  v.  Davis,  39  Cal.  569,  we  said:  "In  this  Court, 
when  there  is  a  substantial  conflict  in  the  evidence,  we  de- 
cline to  set  aside  a  verdict  or  finding  of  facts  as  being  con- 
(580)  trary  to  the  weight  of  evidence,  solely  because  we 
have  had  no  opportunity  to  observe  the  manner  of  the 
Avitnesses,  and  to  decide  upon  their  credibility.  But  this 
reason  does  not  apply  to  the  District  Judge,  and  though  it 
is  the  peculiar  province  of  the  jury  to  decide  upon  the  facts 
submitted  to  them,  generally,  in  doubtful  cases,  the  verdict 
ouf^ht  not  to  be  set  aside  as  contrary  to  the  weight  of  the 
evidence;  nevertheless,  if  the  Judge  is  not  satisfied  with 
the  verdict,  and  is  convinced  that  it  is  clearly  against  the 
weight  of  the  evidence,  it  is  his  duty  to  set  it  aside,  even 
though  there  may  have  been  some  conflict  in  the  testi- 
mouy."  A  large  discretion  is  given  to  the  trial  Court  in 
passing  upon  this  question,  and  one  with  which  the  appel- 
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late  Court   will   rarelj  interfere.     We  do  not  think   this 
record  presents  a  case  for  such  interference. 
Orders  affirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 


[No.  3,744.] 

MANUELLA  HIGUEEBA  v,  JOSE  BETES  BEBNAL. 

New  Teial. — ^The  Supreme  Court  will  not  reverse  an  order  of  the  Court 
below  in  granting  a  new  trial  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  if  there  was  a  conflict  in  the  testimony. 

Retaxino  Costs  and  Denting  Execution.— If  a  new  trial  is  granted  to 
the  defendant  on  payment  of  the  plaintiffs  costs  within  twenty  days, 
and  there  is  an  error  in  the  bill  of  costs,  the  defendant  may,  within  the 
twenty  days,  tender  the  real  sum  due  as  costs,  and  if  it  is  refused,  move 
to  retax  the  costs  after  the  twenty  days  expire,  and  the  Court  may  retax 
them,  and  refuse  to  let  an  execution  issue. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Alameda  County. 

Action  for  breach  of  promise  of  marriage  and  for  seduc- 
tion. The  judgment  for  the  plaintiff  was  rendered  Novem- 
<•"•«*>  ber  8th,  1872.  Januaiy  23d,  1873,  the  Court  below 
granted  a  new  trial  on  condition  that  the  plaintiff  pay  the 
defendant's  costs  within  twenty  days.  The  judgment  was 
for  one  hundred  and  ninety-one  and  sixty-five  one-hun- 
dredlhs  dollars  costs.  The  proper  costs  were  only  one 
hundred  an^  seven  dollars  and  twenty  cents.  Within  the 
twenty  days  the  defendant  tendered  the  proper  costs,  which 
the  plaintiff's  attorney  refused  to  receive.  After  the  twenty 
diys  expired,  the  plaintiff,  on  the  17th  of  February,  1873, 
moved  the  Court  to  retax  the  costs  at  one  hundred  and 
seven  dollars  and  twenty  cents,  and  the  motion  was  granted. 
The  plaintiff  excepted  and  moved  the  Court  for  an  execu- 
tion, on  the  ground  that  the  order  granting  a  new  trial  was 
not  in  force,  because  its  terms  had  not  been  complied  Avith. 
The  Court  denied  the  motion. 
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The  plaintiff  appealed  from  the  order  granting  a  new  trial 
and  from  the  order  denying  the  motion  for  an  execution. 

Richard  B.  Moyea,  for  Appellant. 

Ndble  Hamilton^  for  Respondent. 

By  the  Court: 

The  motion  for  a  new  trial  was  granted  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  justify  the  verdict. 
There  was  a  conflict  of  testimony  upon  the  issues  submitted 
to  the  jury,  and  in  such  case  it  is  settled  that  this  Court  will 
not  interfere  with  the  judgment  of  the  Court  below.  There 
was  no  error  in  retaxing  the  costs  which  were  allowed  to  the 
plaintiff. 

Order  affirmed. 


(»«•)  [No.  3,346.] 

E.  F.  NOETHAM  and  E.  P.  WETTMORE,  Executors 
OF  THE  Estate  of  H.  M.  Whitmore,  Deceased,  v. 
ELIZABETH  ANN  GORDON,  JOHN  T.  DOYLE, 
AND  JOHN  H.  REDINGTON,  Executors  of  the 
Estate  of  George  Gordon,   Deceased. 

Conditional  Contract. — An  offer  by  a  party  to  perform  certain  services  for 
another  party,  provided  he  complies  with  certain  conditions  named  in 
the  offer,  does  not  create  a  contract  unless  the  conditions  are  complied 
with  by  the  other  party;  and  if  the  party  making  the  offer  performs  the 
services,  relying  alone  on  the  promise  of  the  other  party  to  comply  with 
the  conditions,  an  action  will  not  lie  on  the  proposed  contract  to  recover 
for  the  services  performed. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion 

J.  W.  WlnanSy  for  Appellant. 

The  agreement  in  this  case  cannot  be  considered  as  a  mere 
proposition,  and  not  a  contract.     If  it  be  construed  as  an 
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instance  where  tlie  promise  of  one  party  is  the  considera- 
tion of  the  promise  of  the  other,  and  such  it  certainly  is,  it 
complies  with  the  rule  which  renders  such  an  instrument 
binding.  That  rule  is  that  the  promises  must  be  concurrent 
and  obligatory  upon  both  parties  at  the  same  time:  Tuclcer 
V.  JVoods^  18  Johns.  190.  Gordon  was  certainly  bound  on 
his  part  by  subscribing  to  the  agreement,  provided  Northam 
and  Whitmore  were  also  bound  by  the  manner  in  which 
they  subscribed  the  same,  ox  were  bound  in  any  other  way. 
And  they  were  clearly  bound  by  their  acceptance  of  it,  if 
not  otherwise  bounden.  If  a  party  accept  of  an  agreement 
from  which  he  is  to  derive  a  benefit  when  he  slball  have  per- 
formed an  act,  such  acceptance  is  equivalent  to  an  affirma- 
tive agreement  on  his  part  to  perform  the  act:  Boben^ts  v. 
<**»'  Maraton,  20  Maine,  275;  Hubbard  v.  Coolidge,  1  Mete.  84, 
"It  has,  I  think,  been  held  that  an  instrument  beginning, 
*  it  is  agreed'  and  signed  by  one  of  the  parties  only,  was  not 
binding  upon  the  other  party  until  accepted  by  him :"  Per 
Holroyd,  J.,  in  Payne  v.  Ives,  3  Dowl.  and  By.  664.  '*  We 
do  not  deem  it  necessary  that  the  a3seut  of  both  parties 
should  appear  upon  the  face  of  the  instrument,  any  further 
than  that  the  writing  should  import  a  contract  between  the 
parties,  and  be  signed  by  the  party  to  be  charged  therewith. 
It  is  in  proof  that  the  complainant  agreed  to  take  the  land. 
This,  we  think,  upon  well  settled  principles,  may  be  proved 
alinnde  the  instrument.  The  contract  was  therefore  mutual :" 
Ives  V.  Hazard,  4  Rhode  Island,  27;  Kieth  v.  Kerr,  17  Ind. 
284.  But  a  signature  by  the  party  to  be  charged — that  is, 
the  defendant  alone — is  sufficient  to  sustain  the  action :  2 
Be  v.  St.  N.  T.  136,  sec.  2;  Hittell's  Digest,  Laws  of  Cali- 
fornia, art.  3156;  Fenky  v.  Stuart,  3  Sandf.  Sup.  Ot.  105,  and 
cases  there  cited;  Harris  v.  Aspinwall,  3  Sandf.  Sup.  Ct. 

These  authorities  apply  to  section  three  of  the  Statute  of 

Frauds,  concerning  contracts  for  the  sale  of  goods,  but  they 

are   equally  applicable  to  section   two,  concerning  every 

agreement  which,  by  its  terms,  is  not  to  be  performed  with- 
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iu  one  year.     Our  own  Statute  of  Fl-aads  is  the  same  as 
that  of  New  York. 

Even  if  the  agreement  were  to  be  construed  as  a  mere 
proposition  from  Gordon,  and  not  originally  binding  on 
him  for  want  of  mutuality,  yet  the  performance  thereof  by 
Northam  and  Whitmore  rendered  it  binding,  and  plaiutifis 
can  recover  the  value  of  the  services  as  fixed  by  the  agree- 
ment: lain  V.  Gold,  5  Pick.  384;  Barnes  v.  PeiTine,  9  Bab. 
210;  McAuley  y.. Bellinger,  20  John.  89. 

J,  P.  lioge,  for  Kespondent. 

The  instrument  declared  on  is  not  a  contract,  and  does 
not  purport  to  be  a  contract.  At  best,  it  is  rather  a  con- 
(584)  tract  to  enter  into  a  contract  at  a  future  time,  upon 
certain  terms  and  conditions  specified;  and  upon  the  very 
face  of  the  paper,  if  that  contract  is  not  entered  into,  and 
those  terms  and  conditions  complied  with,  neither  ^mrty  is 
bound.  By  the  express .  averment  of  the  complaint  that 
contract  was  never  entered  into,  nor  the  terms  and  condi- 
tions complied  with.  No  action  can  be  sustained  upon  this 
instrument  as  a  contract.  It  binds  no  one,  and  confers  no 
right  of  action.  The  paper  simply  contains  a  proposition 
from  certain  gentlemen  to  all  persons  interested  with  them 
in  property  subject  to  the  Limantour  claim,  so  called,  to 
unite  in  a  plan  or  basis  of  operations,  to  be  afterwards  car- 
ried into  a  contract,  with  certain  terms  and  conditions,  for 
the  purpose  of  resisting  that  claim;  and  the  sole  object  of 
the  proposition  was  to  ascertain  if  a  sufficient  number  of  the 
parties  interested  in  the  property  involved  would  unite  in 
the  proposed  plan,  and  would  agree  to  enter  into  contracts 
for  that  purpose,  to  justify  the  undertaking.  This  is  appa- 
rent upon  the  face  of  the  paper. 

If  this  paper  was  intended  as  a  contract,  then  it  is  void 
for  want  of  mutuality,  and  for  want  of  consideration. 

The  plaintiflFs,  as  between  themselves  and  Gordon,  the 
defendants'  testator,  were  bound  to  do  nothing.  On  the 
part  of  the  plaintiffs,  the  document  in  question  presents  a 
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naked  proposition  to  flefend  Gordon's  title  to  the  extent  of 
the  amount  he  pays,  to  sach  lands  as  he  may  list  with  them 
as  an  Executive  Committee,  provided  he  would  do  certain 
things,  to  wit,  present  a  description  of  the  property  he  de- 
sired to  have  defended,  and  pay  one  per  cent,  on  its 
assessed  value,  and  enter  into  a  contract  to  pay  the  remain- 
ing percentages  upon  the  terms  and  conditions  in  the  docu- 
ment specified.  Unless  these  things  were  done,  upon  the 
very  face  of  the  paper,  the  plaintiffs  say  they  will  not  be 
bound  to  do  anything,  and  will  not  exert  themselves,  or 
impart  any  information,  or  defend  any  title  to  any  lands  of 
(585)  Qordon.  It  is  solely  for  the  protection  of  the  property 
of  those  who  comply  with  these  conditions  that  the  claim 
is  to  be  litigated :  Jenkins  v.  President,  Directors,  and  Co.  of 
Union  Tm^ipike  Co.,  1  Caine's  Cases  in  Error,  86;  Id.  1 
Caiue's  Reports,  381;  Wood  v.  Coosa  and  Chatooga  B.  B. 
Co.,  32  Georgia,  273;  Eibernia  Tmnipike  Co.  v.  Henderson, 
8  S.  &  Rawle,  220,  226;  Waggeman  v.  Bradcen,  52  111.  470; 
Tucker  v.  Woods,  12  John;  189;  Governs  etc.  v.  Fetch,  28 
E.  L.  &  E.  470;  Uoneyrnan  v.  Marryatt,  6  House  of  Lords 
Cases,  112;  Id.  at  the  Rolls,  21  Beaven,  14;  Troy  and  Bos- 
ton  B.  B.  Co.  V.  libbits,  18  Barb.  298,  300,  306;  Utica  and 
Schenectady  B.  B.  Co.  v.  Brinherhoff,  21  Wendell,  139,  140; 
Chitty  on  Contracts,  11,  15;  Cope  v.  Albinson,  16  E.  L.  & 
E.  470. 

By  the  Court,  Crockett,  J. 

This  is  an  action  to  recover  from  the  executors  of  the 
estate  of  George  Gordon,  deceased,  a  sum  of  money  alleged 
to  be  due  from  the  estate  to  Northam  and  Whitmore,  for 
services  rendered  by  them  in  successfully  resisting  the  claim 
of  one  Lira  an  tour  to  certain  lands  of  Gordon,  which  were 
included  within  the  claim.  It  appears  that  certain  persons, 
including  Gordon,  whose  lands  were  affected  by  the  Liman- 
tour  claim,  agreed  upon  a  plan  of  organisation  for  the  pur- 
pose of  resisting  the  confirmation  of  the  claim.  The  plan 
was  reduced  to  writing,  and  subscribed  by  a  number  of  the 
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property  owners,  of  "vrhom  Gordon  w8s  one.  It  was  agreed 
to  appoint  a  General  Oommittee,  and  also  an  Executive  Com- 
mittee of  two,  and  that  the  latter  Committee  should  devote 
its  entire  attention  to  the  business — should  employ  counsel, 
collect  evidence,  and  attend  to  the  defense  through  all  the 
Courts.  It  was  further  agreed  that  the  Executive  Com- 
mittee should  "  act  as  contractors  with  the  respective  parties 
(066)  jp  ijjterest  to  defend  to  the  full  extent,  if  necessary,  of 
the  amounts  collected,  and  received  from  them  respectively 
such  lands  as  may  be  listed  with  said  Executive  Committee** 
against  the  claim  of  Limantour,  \ipon  condition  that  "  the 
description  of  their  property  shall  be  presented  to  the  Ex- 
ecutive Committee,  and  a  payment  shall  then  be  made  of 
Olio  per  cent,  on  the  assessed  value  thereof,  as  per  County 
Assessor's  roll  for  1855-56,  to  the  Treasurer,  through  the  Ex- 
ecutive Committee,  to  be  entirely  applied,  on  the  orders  of 
the  Executive  Committee,  to  the  cash  expenses  and  dis- 
bursements contingent  to  the  business  of  subscriptions  and 
defense.  *  *  *  The  owners  or  their  duly  authorized 
agents  of  record,  shall  then  execute  a  stipulation  to  pay  io 
the  Executive  Committee,  on  said  valuation  of  their  said 
property,  one  and  one  half  per  cent."  on  the  rejection  of  the 
claim  by  the  Land  Commission;  one  per  cent,  on  the  rejec- 
tion of  the  claim  by  the  District  or  Circuit  Court,  and  one 
and  a  half  per  cent,  on  its  rejection  by  the  Supreme  Court- 
It  was  further  provided  that  "should  Limantour  avoid  the 
issue  by  releasing  the  said  property,  then  the  whole  of  the 
percentages  not  previously  paid  shall  become  due  and  pay- 
able, as  if  the  said  claim  had  been  defeated  in  each  instance. 
*  *  *  It  is  to  be  distinctly  understood  that  the  claim  is 
litigated  solely  for  the  protection  of  the  properties  regis- 
tered in  their  book  and  subscribed  upon.  The  Executive 
Committee  will  not  exert  itself  for  the  benefit  of  those  who 
do  not  assist  in  defraying  the  cost."  l«iortham  and  Whitmoro 
were  appointed  the  Executive  Committee,  and  thereupon 
Gordon  and  four  other  persons  subscribed  a  memorandum 
at  the  foot  of  the  instrument  in  these  words:  "The  under- 
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signed,  parties  in  interesfc,  will  subscribe  to  the  foregoing 
plan,  and  will  so  contribute  on  the  property  represented  by 
them  witbin  said  claim."  Opposite  Gordon's  signature  the 
property  represented  by  him  is  stated  to  be  of  "about  the 
assessed  value  "  of  forty  thousand  dollars.  The  'complaint, 
^^"^  after  stating  the  substance  of  these  instruments,  avers 
that  Northana  and  Whitmore  entered  upon  the  performance 
of  their  duties  as  the  Executive  Committee,  and  expended 
large  sums  in  resisting  the  Limantour  claim,  which  was  ulti- 
mately rejected  by  a  final  decree  of  the  District  Court  of  the 
United  States.  But  before  the  claim  was  finally  rejected, 
they  procured  Limantour  to  release  his  claim  to  Gordon's 
land,  by  a  deed  duly  executed,  which  they  tendered  to  Gor- 
don, and  requested  payment  of  the  amount  agreed  to  be  paid. 
They  further  aver  that  the  assessed  value  of  Gordon's  prop- 
erty, within  the  Limantour  claim,  was  eighty  thousand  nine 
hundred  and  fifty  dollars;  and  that,  though  often  requested 
to  do  so,  he  neglected  to  present  a  description  of  his  said 
property,  and  to  execute  the  stipulation,  or  to  pay  either  of 
the  percentages  provided  for  in  the  contract.  At  the  trial, 
the  plaintifiTs  counsel,  in  his  opening  statement,  offered  io 
prove  all  the  averments  of  the  complaint  not  admitted  by  the 
answer,  and  also  that  Gordon,  in  his  life-time,  recognized  the 
instrument  here  sued  on,  "as  an  agreement  in  prcesenti,'^  and 
when  asked  by  Northam  and  Whitmore  to  give  the  descrip- 
tion and  stipulation  therein  called  for,  put  them  off,  saying 
he  did  not  clearly  know  the  exact  assessed  value  of  the 
property,  but  would  obtain  it  and  furnish  a  description;  that 
he  thought  it  amounted  to  about  eighty  thousand  dollars. 
Some  other  facts  were  offered  to  be  proved,  which  we  deem 
it  unnecessary  to  notice.  The  defendants  moved  for  a  non- 
suit on  the  plaintiff's  opening  statement,  on  the  ground  that 
if  all  the  facts  proposed  to  be  proved  were  true,  they  would 
not  constitute  a  cause  of  action.  The  motion  having  been 
granted,  and  a  final  judgment  entered  for  the  defendants,  the 
plaintiffs  appeal  from  the  judgment,  and  from  the  order  de- 
nying their  motion  for  a  new  trial. 
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We  think  the  nonsuit  was  properly  granted.     One  of  the 
conditions  of  the  plan  of  organization  was  that  the  Limantour 
claim  was  to  be  "litigated  solely  for  the  protection  of  the 
(S88)    properties  registered  in  their  books  and  subscribed 
upon.    The  Executive  Committee  will  not  exert  itself  for  the 
benefit  of  those  who  do  not  assist  in  defraying  the  cost.'" 
The  offer  of  the  Executive  Committee  was  to  render  their 
services  in  behalf  only  of  property  registered  in  their  books 
and  subscribed  upon.   Until  the  property  was  registered  and 
the  subscription  made  in  the  manner  provided  by  the  plan 
of  organization,  the  offer  was  not  accepted.     Until  this  was 
done  the  committee  was  under  no  obligation,  and  did  not  un- 
dertake to  render  any  service  for  the  protection  of  the  prop- 
erty; consequently  there  was  no  contract  between  the  parties, 
for  the  breach  of  which  an  action  would  lie.     The  class  of 
cases  cited  by  the  plaintiff's  counsel,  in  which  an  offer  by 
the  one  party  and  an  actual  performance  by  the  other,  has 
been  held  to  be  a  sufficient  acceptance  to  uphold  the  con- 
tract, establish  a  proposition,  which  is  not  applicable  to  the 
case  at  bar.     Here  the  offer  was  by  the  Executive  Commit- 
tee to  perform  certain  services  on  certain  conditions,  and 
they  claim  that  Gordon  accepted  the  offer,  (ind  that  a  con- 
tract was  hereby  created,  for  a  breach  of  which  this  action 
is  brought.     But  one  of  the  terms  of  the  offer  was  that  they 
would  perform  no  service  in  behalf  of  property  not  regis- 
tered and  subscribed  upon.     Gordon  failed  to  register  his 
property,  or  to  make  the  subscription  in  accordance  with  the 
offer.     The  offer,  therefore,  was  not  accepted,  and  no  con- 
tract was  created.     We  think  the  principle  governing  the 
case  is  discussed  and  correctly  defined  in  the  case  of  Gov- 
ernor  etc,  v.  Fetch,  28  Eug.  Law  and  Eq.  K.  470.     In  that 
case  a  charitable  corporation  advertised  for  bids  to  furnish 
certain  meats;  and  it  was  stated  in  the  advertisement,  that 
after  a  bid  was  accepted,  the  successful  bidder  "will  have 
to  sign  a  written  contract,"  etc. 

The  plaintiff's  bid  was  accepted,  and  he  proceeded  to  fur- 
nish the  meats;  but  failed  to  enter  into  the  written  contract. 
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The  action  was  upon  the  contract,  to  recover  the  price  of 
^*®®>  the  meat  at  the  stipulated  rate;  and  the  Court  decided 
that  having  neglected  to  enter  into  the  written  contract,  the 
plaintiff  had  failed  to  accept  the  offer  according  to  its  terms, 
and  consequently  there  was  no  contract,  such  as  was  declared 
upon.  The  same  rule  is  applicable  to  this  case.  Gordon 
did  not  accept  the  offer  of  the  committee  according  to  its 
terms,  and  there  was,  therefore,  no  contract  in  the  form  de- 
clared upon .  The  most  that  can  be  claimed  is  that  Gordon 
agreed  he  would  at  some  future  time  accept  the  offer  of  the 
committee,  but  he  never  did  accept  it. 
Judgment  and  order  affirmed. 


[No.  3,282.] 

GEOEGE  J.  BUCKNALL  and  MABY  ELIZA,  his  Wife, 
WILLIAM  C.  WATSON  and  ELIZABETH  ANN,  his 
Wife,  and  JOHN  C.  DAVIS,  an  Infant,  by  Eugene 
L.  Sullivan,  his  Guardun,  v.  CHABES  B.  STOBT. 

Void  Assessment.  — An  assessment  for  widening  a  street,  void  on  its  face, 
creates  no  lien  on  the  property,  and  a  purchaser  at  the  sale  does  not 
acquire  even  a  color  of  title  which  will  operate  as  a  cloud  on  the  true 
title. 

Payment  of  Money  Levied  on  Void  Assessment. — If  property  is  assessed 
for  widening  of  a  street,  not  to  the  true  owner,  but  to  a  stranger,  and 
the  owner  pays  the  money  to  prevent  a  sale  by  the  Tax  Collector,  he  will 
be  deemed  to  have  known  when  he  paid  it  that  a  sale  by  the  Tax  Collec- 
tor would  be  a  nullity,  and  would  not  invest  the  purchaser  with  even  a 
colorable  title,  and  in  such  case  the  payment  will  be  deemed  voluntary. 

Recovery  of  Money  Paid  on  Void  Assessment. -^When  an  assessment  is 
void  upon  its  face,  because  made  to  one  who  does  not  own  the  property, 
and  the  true  owner,  with  a  knowledge  of  the  fact,  but  under  a  misappre- 
hension of  or  in  ignorance  of  the  law,  pays  the  tax  under  protest,  and  to 
avoid  a  threatened  sale  of  the  property  by  the  Tax  Collector,  it  is  to  be 
deemed  a  voluntary  payment,  and  he  cannot  recover  back  the  money  in 
a  suit  against  the  Tax  Collector. 

Collateral  Attack  on  Legal  Proceedings. — One  who  is  a  party  to  and 
bound  by  legal  proceedings  in  relation  to  an  assessment  for  widening  a 
street,  cannot  attack  the  proceedings  for  mere  error,  in  a  collateral  action. 
His  remedy  is  by  appeal. 
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(ts^)      Appeal  from  ^the  Distrkt  Court  of  the  Fifteenth 
Judicial  District,  City  and  County  of  San  Francisco. 

In  1864  (Laws  1863-4),  tbe  Legislature  passed  an  Act 
empowering  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  to  lay  out,  open,  extend,  or  widen 
any  street  in  said  city,  and  to  determine  what  property  would 
be  benefited  fcy  the  proposed  improvement  and  ought  to 
bear  the  expense  thereof,  and  to  assess  the  expense  upon 
the  property  declared  to  be  benefited.  tJnder  this  Act  the 
Board  of  Supervisors  determined  to  widen  Kearney  street, 
and  commenced  proceedings  to  do  so  on  the  19th  day  of 
September,  1861.  The  plaintiffs  were  the  owners  of  a  lot 
at  the  north-east  corner  of  Kearny  and  Washington  streets, 
fronting  one  hundred  and  thirty-seven  feet  and  six  inches 
on  Kearny  stveet,  and  two  hundred  and  seventy-five  feet  on 
Washington  street,  and  on  this  lot  was  assessed,  to  help 
pay  the  expense  of  the  said  improvement,  the  sum  of  eigh- 
teen thousand  one  hundred  and  ninety-three  dollars  and  ten 
cents.  The  assessment  was  made  to  Eugene  L.  Sullivan. 
The  defendant  was  Tax  Collector  of  said  city  and  county, 
and  as  such  it  was  his  duty  to  collect  the  tax,  and  on  tho 
21st  day  of  October,  1867,  the  tax  became  delinquent,  and 
he  levied  on  the  lot,  and  added  five  per  cent,  ta  the  amount 
of  the  assessment,  making  a  total  of  nineteen  thousand  one 
hundred  and  three  dollars  and  twenty-five  cents.  On  the 
25th  day  of  November,  1867,  he  advertised  that  on  the  18th. 
day  of  December,  1867,  he  would  sell  the  property,  or  so 
much  thereof  as  might  be  necessary  to  pay  the  tax.  On  the 
16th  day  of  December,  1867,  the  plaintiffs  commenced  an 
action  to  enjoin  this  sale,  and  the  case  is  the  one  referred 
to  in  the  opinion  as  reported  in  36  Cal.  67.  The  Court 
made  an  order  for  the  defendant  to  show  cause  on  the  21st 
day  of  December,  1867,  why  an  injunction  should  not  be 
granted,  and  the  defendant  postponed  the  sale  until  the  de- 
^*®*^  cision  of  the  Court  on  the  injunction.  On  the  27th 
day  of  December,  1867,  the  Court  denied  the  injunction. 
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and  on  the  same  day  the  defendant  oflfered  the  property  for 
8ule  as  advertised,  but  before  a  sale,  and  to  prevent  one, 
the  plaintiffs  paid  the  tax,  at  the  same  time  telling  the  de-- 
fendaut  that  they  paid  it  under  protest,  and  to  prevent  title 
to  their  property  from  being  clouded  by  the  sale.  After 
the  final  determination  of  the  injunction  case  reported  in  36 
Cal.,  and  in  1869,  this  action  was  commenced  to  recover  the 
money  thus  paid.  The  work  of  widening  Kearney  street  was 
accomplished,  but  the  defendant  retained  the  money  thus 
paid  him,  and  the  requisite  amount  to  make  up  the  sum  to 
enable  the  city  to  go  on  with  the  work  was  transferred  from 
the  General  Fund.  The  facts  w^re  fully  stated  in  the  com- 
plaint, and  the  defendant  demurred  to  the  same  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  the  plaintiffs  declining  to 
amend,  final  judgment  was  rendered  against  them.  From 
this  judgment  the  plaintiffs  appealed. 

In  the  original  proceedings  in  relation  to  widening  the 
street  several  appeals  were  taken,  but  the  plaintiffs  here  did 
not  appeal:  See  32  Cal.  499-569. 

The  other  facts  are  stated  in  the  opinion. 

McCvllongh  dk  Boyd,  and  JV.  W.  Crane,  for  Appellants. 

The  assessment  was  invalid.  It  was  not  made  to  the  true 
owners  or  occupants,  nor  to  an  unknown  owner  or  occupant. 
**  Whenever  an  attempt  is  made  to  charge  or  divest  the  es- 
tate of  a  citizen  by  statutory  modes,  the  proceedings  must 
strictly  follow  the  steps  of  the  statute^  or  the  attempt  will 
fail.  *  *  *  This  rule  is  universal,  and  is  unaffected  by 
auy  change  in  the  purpose  for  which  the  attempt  is  made:" 
Smith  V.  Davis,  30  Cal.  637.  **That  the  provisions  of  this 
and  like  statutes  must  be  strictly  observed  in  order  to  charge 
the  property  holder,  is  too  well  settled  to  need  constant  rep- 
etition. The  rule  is  universal,  and  applies  to  all  statutes 
(3we)  upon  the  subject  of  taxation,  whether  for  local  im* 
provement  or  public  revenue.  No  person  can  be  held  liable 
for  a  tax  of  any  kind  except  upon  the  production  of  an  as- 
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sessmeut  agaiost  him,  made  in  the  manner  provided  by  the 
taxing  i)ower :"  Taylor  v.  Donuer,  31  Cal.  482.  "  TLe  power 
conferred  mast  be  execated  precisely  as  it  is  given,  and  any 
departare  will  vitiate  the  whole  proceeding:"  Curran  v.  SkcU- 
tuck^  24  Cal.  432.  "  This  principle  is  so  well  settled  every- 
where, that  it  is  unnecessaiy  to  cite  aathorities:""  Smith  v. 
Cofran,  34  Gal.  316.  The  assessment  in  this  case  was  not 
made  to  the  owner,  nor  to  an  occnpant,  nor  to  an  unknown 
owner  or  occupant.  Under  the  facts  stated,  the  law  quoted, 
and  the  decisions  cited,  the  assessment  must  fall,  unless 
*'  the  general  doctrine  that  no  person  is  to  be  held  liable  for 
a  tax  except  upon  the  production  of  an  assessment  against 
him,  made  in  the  manner  required  by  law,  is  to  be  aban- 
doned as  fallacious:"  People  v.  SnecUh,  28  Cal.  G15;  JUoss  v.  * 
Sliear,  25  Id.  45-6;  Smith  v.  Davis,  30  Id.  636;  Tijf/Ior  v. 
Donna-,  31  Id.  480;  Guerrin  v.  Beese,  33  Id..  292;  Smith  t. 
Co/ran,  34  Id.  311;  Ilimmelmann  v.  Sieinei;  38  Id.  180. 

Notwithstanding  the  assessment  was  absolutely  void,  yet 
the  defendant,  as  Tax  Collector,  had  made  a  levy  upon  the 
land,  and  it  was  in  such  duress,  in  contemplation  of  law, 
that  the  plaintiff  was  justified  in  paying  the  illegal  claim 
under  protest,  and  then  bringing  this  form  of  action  to 
recover  it  back.  The  Act  of  1864  (p.  353,  sec.  15)  required 
that  after  the  assessment  roll  was  made  out  and  the  Mayor's 
warrant  attached  to  it,  ''the  same  (the  assessment)  shall 
thereupon  be  collected  in  the  manner  then  prescribed  by 
law  for  the  collection  of  general  taxes  in  said  city  and 
county,  and  shall,  in  like  manner,  be  a  lien  upon  the  respect- 
ive tracts  and  parcels  of  laud,  corporations,  and  companies, 
as  aforesaid."  This  manner  was,  for  the  Tax  Collector  to 
make  a  levy  upon  the  lands  and  then,  after  advertisement, 
to  proceed  and  sell  them:  Stats.  1857,  p.  331.  In  the  case 
^*®*^  at  bar,  the  defendant  was  upon  the  point  of  making  the 
sale  when  the  money  was  paid  under  protest. 

The  question  is  not,  whether  we  mistook  the  law,  but 
whether  there  was  such  compulsion  as  rendered  the  pay- 
ment involuntary.     And  it  is  of  no  moment  that  an  iujunc- 

570 


Digitized  by  VjOOQ IC 


Oct.  19^3.]  BucKNALL  V.  Story.  594 

Aliment  for  Kespondent. 

tiou  could  not  be  granted  to  restrain  the  sale,  because  the 
very  ground  why  eqaitj  will  not  enjoin  in  such  a  case  as 
this  is,  because  the  aggrieved  party  has  his  remedy  at  law; 
and  this  remedy  is  twofold — either  to  let  his  property  go  to 
sale,  and  resist  an  action  for  the  possession,  or  to  pay  the 
assessment  under  protest,  and  bring  an  action  to  recover  it 
back;  and  such  we  understand  to  be  the  well  settled  law  of 
this  State:  Hays  v.  Hogan,  5  Cal.  241;  Falkner  v.  Hunl,  16 
Gal.  107;  Guy  v.  WasIiUiru,  23  Cal.  111. 

We  might,  stopping  here,  admit  even  that  these  threo 
decisions  cannot  be  considered  as  sound  law,  and  yet  invoke 
the  rule  of  stare  decisis  as  conclusive  of  our  right,  as  wo 
were  justified  in  acting  upon  the  faith  of  those  decisions, 
and  in  looking  to  them  as  guides  in  the  very  peculiar 
position  in  which  we  were  placed.  But  we  claim  that  those 
cases  contain  a  true  exposition  of  the  law  upon  the  subject : 
Amesbury  Woolen  and  Cotton  Manufacturing  Co.  v.  Ames- 
bury,  17  Mass.  460;  Wilson  v.  Mayor  of  N.  Z,  1  Abbott,  26; 
Preston  v.  Boston,  12  Pick.  13;  Boston  and  Sandwich  Glass 
Co.  V.  Ci/y  of  Boston,  4  Metcalf,  187;  Sumner  v.  First  Parish 
in  Dorchester,  4  Pick.  361;  Ingles  v.  Bosworth,  5  Pick.  498; 
2'oiTey  V.  Milbury,  21  Pick.  64;  Doto  v.  Sudbury,  5  Metcalf, 
73;  Joyne)' Y.  Egremont,  3  Gushing,  567;  Attoatei'  v.  Wood- 
bridge,  6  Gonn.  223;  Adams  v.  Litchfield,  10  Conn.  126; 
Lima  Toumship  v.  JenJcs,  20  Indiana,  301;  Harvey  v.  lown 
of  Olney,  42  III.  336;  Allentoum  v.  Saegei^  20  Penn.  421; 
Blackwell  on  Tax  Titles,  486. 

(5M)      ji   Campbell,  for  Kespondent. 

This  is  a  voluntary  payment  of  a  sum  claimed  and  cannot 
be  recovered  back.  If  plaintiiBEs  are  not  parties  to  the  pro- 
ceeding nor  bound  by  the  judgment  of  confirmation,  and 
the  assessment  is  void  as  against  them,  the  case  differs  from 
the  California  cases  cited  by  plaintiffs  from  6, 16,  and  23  Cal. 
They  tend  to  show  that  a  party  against  whom  a  void  tax  has 
been  levied  may  pay  under  protest  and  recover  it  back. 
They  are  all  cases  of  taxes.     This  is  a  case  of  assessments 
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for  benefits  where  a  clear  pecaoiarj  benefit  accrues  directlj 
to  plaintiffs  from  the  payment,  affecting  the  equities  and  the 
right  to  recover.  In  5  Gal.  243,  the  Court  rests  plaintiff's 
right  to  recover  on  the  grounds  that  bj  a  sale  of  lands  for 
taxes  a  cloud  would  be  cast  on  his  title;  and  in  the  case  in 
16  Cul.  157,  that  case  is  given  as  the  ground  of  decision,  and 
in  23  Cal.  Ill,  those  two  cases  are  cited  and  relied  on.  la 
all,  therefore,  this  supposed  cloud  to  be  cast  on  title  is  the 
basis  of  decision.  But  none  such  exists  here.  In  the  in- 
junction suit  by  these  plaintiffs  against  this  defendant,  36 
Cal.  67,  this  Court  has  decided  this  very  point.  Speaking 
of  a  purchaser  under  this  very  sale  here  complained  of,  the 
Court  says:  ''  He  could  make  no  prima  facie  case  without 
disclosing  on  the  face  of  his  evidence  the  fatal  defect,  anil 
the  owners  of  the  land  would  not  be  called  on  to  rebut  his 
title.'*  The  added  five  per  cent,  vitiated  the  whole  sale. 
This,  between  these  parties  on  these  same  facts,  is  stare  cfe- 
ciais.  There  could  be  no  cloud.  It  virtually  overrules  the 
California  cases  cited  by  plaintiffs  by  denying  the  existence 
of  the  very  basis  on  which  they  rest-^essanie  rattone  cesscU 
lex.  In  this  case  there  was  no  compulsion  on  plaintiffs  to 
pay.  •  The  tnie  doctrine  has  been  fully  enunciated  after 
an  elaborate  discussion  and  very  careful  consideration  in 
Brummagim  v.  Iillinghasty  18  Cal.  267,  a  case  very  nearly 
resembling  this  in  the  principle  involved.  An  Act  of  the 
(30&)  Legislature  had  laid  a  tax  on  bills  of  lading;  plaintiff 
had  paid  various  sums  to  defendant,  Treasurer  of  San  Frau- 
cisco,  for  the  stamps  on  such  bills,  under  protest,  and  sued 
to  recover  the  same  back.  The  Act  was  held  unconstitu- 
tional, and  then  the  question  arose  whether  such  payments 
were  voluntary,  or  under  compulsion.  This  Court  held  that 
money  paid  voluntarily  under  a  claim,  with  full  knowledge 
of  the  facts,  could  not  be  recovered  merely  because  the 
party  was  ignorant  of  or  mistook  the  law  as  to  his  liability. 
The  illegality  is  no  ground  of  belief.  There  must  be,  in  ad- 
dition, some  compulsion  or  coercion  attending  its  operation, 
which  controls  the  conduct  of  the  party.     A  municipal  cor- 
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poration  had  levied  certain  assessments  on  land,  and  had 
assumed  to  sell  the  land  for  non*payment.  The  owner 
claimed  that  the  assessment  was  void,  but  paid  the  money 
necessary  to  redeem  under  protest:  Meld,  that  the  payment 
was  to  be  deemed  voluntary:  Ifleetioood  v.  Cily  of  Hew  York^ 
2  Sandford,  475. 

The  true  principle  would  seem  to  be  from  the  authorities, 
tliat  in  the  case  of  goods,  when  the  party  using  coercion  has 
the  possession,  or  can  acquire  it,  by  the  means  used  to  co- 
erce, and  the  party  paying  either  is  or  will  be  deprived  of 
the  use  of  his  property,  and  pays  to  prevent  such  depriva- 
tion ;  and  in  the  case  of  real  estate,  when  the  proceedings 
threatened  or  taken  will  result  in  a  cloud  requiring  the 
owner  to  adduce  affirmative  proof  in  the  defense  of  his 
lands  to  rebut  a  prima  facie  case  which  can  be  made  under 
the  steps  taken,  that  payment  would  not  be  considered  vol- 
untary. But  where  by  no  legal  possibility  could  the  threat- 
ened proceedings  result  in  a  cloud,  there  is  no  such  coercion 
as  to  deprive  the  payment  of  its  voluntary  character.  If 
this  be  not  so,  then  this  case  stands  a  solitary  exception  to 
that  large  class  of  oases  where  coercion  is  required  to  jus- 
tify the  recovery  of  money  paid,  and  it  is  in  conflict  with 
<«oc)  every  sound  principle  on  which  such  recovery  is  al- 
lowed: N,  Y.  &  H.  B.  B.  Co.  V.  Marsh,  12  N.  T.;  2  Kern. 
308. 

By  the  Court,  Cbockett,  J. : 

This  is  an  action  to  recover  a  sum  of  money,  paid  under 
protest  by  the  plaintiffs  to  the  defendant,  as  a  Tas  Col- 
lector, for  an  assessment  on  their  land  for  the  widening  of 
Kearny  street,  in  San  Francisco;  the  property  in  question 
being  situated  within  the  district  defined  by  the  Board  of 
Supervisors  as  Uiat  which  would  be  benefited  by  Uie  im- 
I>rovement.  Tlie  assessment  is  alleged  to  have  been  illegal 
on  the  ground  that  in  the  report  of  the  Commissioners  ap- 
pointed to  make  the  valuations  and  assess  the  benefits,  the 
plaintiff'  lund«was  assessed  as  the  property  of  E.  L.  SuUi- 
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van,  who  had  no  interest  therein,  and  that  the  plaintifiis 
were  not  made  parties  to  the  proceeding.  It  is  claimed 
that  for  these  reasons  the  assessment  was  void,  and  that 
neither  the  plaintiffs  nor  their  land  were  bound  by  the  pro- 
ceedings. On  the  other  side,  it  is  contended  that  if  it  be 
conceded  that  the  assessment  was  void  for  the  reasons  above 
stated,  the  payment  having  been  made  by  the  plaintifiEs  with 
a  knowledge  of  all  the  facts,  it  was  a  voluntary  payment, 
and  the  action  cannot  be  maintained.  This  branch  of  the 
case  will  be  first  considered. 

In  Hays  v.  /Hogan,  5  Oal.  241,  the  Trustees  of  Oakland 
had  levied  an  excessive  and  illegal  tax,  which  was  therefore 
void.  If  the  tax  had  been  legal,  it  could  only  have  been 
collected  by  suit,  and  not  by  a  summary  sale  of  the  property 
by  the  Tax  Collector.  That  oflScer,  however,  proceeded  to 
sell  the  property  for  the  collection  of  the'  tax,  against  the 
protest  of  the  owner,  who  became  the  purchaser  at  the  sale 
in  order  to  prevent  a  cloud  upon  the  title,  and  then  brought 
an  action  against  the  Tax  Collector  to  recover  back  the 
money.  On  these  facts  this  Court  said:  "  The  right  of  the 
(fi0T)  plaintiff  to  recover,  under  these  circumstances,  is  un- 
doubted. He  protested  against  the  sale,  purchased  in  order 
to  protect  his  property  from  a  clouded  title,  and  made  the 
payment  under  protest,  and  in  a  few  days  afterwards  com- 
menced his  suit  for  the  recovery  of  the  money."  No  au- 
thorities are  cited  in  the  opinion. 

In  McMillany.  Richards,  9  Cal.  417,  the  Court  says:  "The 
object  of  a  protest  is  to  take  from  the  payment  its  voluntary 
character,  and  thus  conserve  to  the  party  a  right  of  action 
to  recover  back  the  money.  It  is  available  only  in  cases  of 
payment  under  duress  or  coercion,  or  when  undue  advantage 
is  taken  of  the  party's  situation.  It  has  no  application  to 
voluntary  payments.  *  *  *  It  is  notice  only  to  the  party 
receiving  the  payment  that  if  the  demand  is  illegal  in  whole 
or  in  any  specified  particulars,  he  may  be  subjected  to  an 
action  for  the  recovery  back  of  the  amount  to  which  objec- 
tion is  made;  and  if  action  be  brought,  the  protest  is  only 

574 


Digitized  by  VjOOQ IC 


Oct.  1873.]      BucKNALL  V.  Stoby.  698 

Opinion  of  the  Court — Crockett,  J. 

available  as  evidence  of  the  fact  of  compulsion."  The 
Court  quotes  ^vith  approbation  the  following  extract  from 
the  opinion  of  Sandford,  J.,  in  Fleetwood  v.  CUij  of  New 
Yorky  2  Sandford's  Superior  Court  R.  481:  **  When  a  party 
pays  under  duress  of  his  goods,  a  protest  may  become  im- 
portant as  evidence  that  the  payment  was  the  effect  of  the 
duress,  and  not  an  admission  of  the  right  enforced  by  the 
adverse  party.  But  where  there  is  no  legal  compulsion,  a 
party  yielding  to  the  assertion  of  an  adverse  claim  cannot 
detract  from  the  force  of  his  concession  by  saying  I  object 
or  I  protest  at  the  same  time  that  he  actually  pays  the  claim. 
The  payment  nullifies  the  protest  as  effectually  as  it  obvi- 
ates the  previous  denial  and  contestion  of  the  claim." 

In  FaVcyier  v.  Hant^  16  Cal.  167,  the  plaintiff  paid  under 
protest  a  tax  assessed  on  certain  mortgages,  and  sued  to  re- 
cover back  the  money,  on  the  ground  that  the  tax  was  paid 
under  compulsion  and  was  illegal.  On  this  point  the  Court 
merely  says:  "If  the  money  was  paid  under  protest,  and 
(508)  ^jjg  jjQ^  justly  due,  it  may  be  recovered  back  in  an  ac- 
tion of  this  sort,  citing  Hays  v.  Hogan  and  McMUlan  v. 
Richards. 

In  Guy  V.  Washbume,  23  Cal.  113,  the  Court  says:  "  The 
right  of  a  party  who  has  paid  money  not  justly  due,  to  a 
Tax  Collector,  under  protest,  to  recover  it  back  by  action, 
has  been  sustained  by  this  Court,  in  cases  of  both  real  and 
personal  property:"  citing  Hays  v.  Hogan,  and  Falkrier  v. 
IliirU.  *'We  are  not  disposed  to  disturb  those  decisions 
upon  this  point."  These  decisions,  except  McMillan  v.  mch- 
ardSf  place  the  doctrine  upon  the  somewhat  broad  ground 
that  if  the  tax  be  illegal,  and  is  paid  under  protest,  it  may 
be  recovered  back.  They  appear  to  assume  that  the  pro- 
test is  sufficient  evidence  of  compulsion  to  relieve  the  trans- 
action from  the  character  of  a  voluntary  payment.  But  we 
think  the  rule  is  more  correctly  stated  in  Bi-ummagim  v.  Til- 
linghast,  18  Cal.  271:  ''The  illegality  of  the  demand  paid 
constitutes,  of  itself,  no  ground  for  relief.  There  must  be, 
in  addition,  some  compulsion  or  coercion  attending  its  asser- 
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tiou,  which  controls  the  coudact  of  the  party  making  the 
payment.  It  is  the  compulsion  or  coercion  under  which  the 
party  is  supposed  to  act  which  gives  him  a  right  to  relief. 
If  he  voluntarily  pay  an  illegal  demand,  knowing  it  to  be 
illegal,  he  is,  of  course,  entitled  to  no  consideration;  and  if 
he  voluntarily  pay  such  demtfnd  in  ignorance  or  misappre- 
hension of  the  law  respecting  its  validity,  he  is  in  no  better 
position;  for  it  would  be  against  the  highest  policy  to  per- 
mit transactions  to  be  opened  upon  grounds  of  this  char- 
acter. *  *  ^  What  shall  constitute  the  compulsion  or 
coercion  which  the  law  will  recognize  as  sufficient  to  render 
payments  involuntary,  may  often  be  a  question  of  difficulty. 
It  may  be  said  in  general  that  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or  supposed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment, 
over  the  person  or  property  of  the  party  making  the  pay- 
ment, from  which  the  latter  has  no  other  means  of  imme- 
iS99)  ^liate  relief  than  by  advancing  the  money."  The  Court 
quotes,  with  approval,  the  opinion  in  Forbes  v.  ApfJetan,  5 
Cush.  117,  in  which  it  is  said:  "The  principle  is  a  very 
familiar  and  a  very  salutary  one,  that,  where  a  person,  with 
full  knowledge  of  all  the  circumstances,  pays  money  volun- 
tarily under  a  claim  of  right,  he  shall  not  afterwards  recover 
back  the  money  so  paid.  To  avoid  the  application  of  the 
rule  in  the  present  case,  it  must  appear  that  the  plaintiff 
was  compelled,  by  duress  of  his  person  or  goods,  to  pay  the 
same.  In  general,  the  cases  which  have  been  treated  as  ex- 
ceptions, are  cases  where  the  possession  of  the  property 
upon  which  the  lien  was  claimed  was  already  in  the  party 
demanding  the  money,  or  cases  in  which  the  party  had  no 
other  means  to  save  himself  from  imprisonment  or  his  prop- 
erty from  sale  on  execution  or  warrant  of  distress,  but  by 
paying  the  money  demanded."  In  support  of  these  views, 
the  Court  also  quotes  from  the  case  of  Maya  v.  CinclnifcUi^ 
1  Ohio  R.  268,  in  which  it  is  said  that  "  a  payment  of  money 
upon  an  illegal  or  unjust  demand,  when  the  party  is  advised 
of  all  the  facts,  can  only  be  considered  involuntary  when  it 
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is  made  to  procure  the  release  of  the  person  or  property  of 
the  party  from  detention,  or  when  the  other  party  is  armed 
with  apparent  authority  to  seize  upon  either,  and  the  pay- 
ment is  made  to  prevent  it." 

Tested  by  these  rules,  and  assuming  that  the  assessment 
was  void,  the  payment  made  by  the  plaintiffs  must  be 
deemed  to  have  been  voluntary.  It  is  not  claimed  that 
they  were  not  fully  informed  of  all  the  facts;  and  they  must 
be  held  to  have  known  the  law  applicable  to  the  facts.  If 
the  assessment  was  void,  it  created  no  lien  on  their  prop- 
erty, and  the  purchaser  at  the  Tax  Collector's  sale  would 
have  acquired  no  title,  nor  even  a  color  of  title,  which  would 
have  operated  as  a  cloud  upon  the  true  title.  In  another 
action  between  these  parties,  the  plaintiffs  sought  to  enjoin 
the  defendant  from  proceeding  with  the  sale,  on  the  ground 
(eoo)  ^]jj^^  there  had  been  illegally  added  to  the  assessment 
five  per  cent,  on  account  of  delinquency,  and  that  a  sale  by 
the  Tax  Collector  for  the  whole  amount  would  be  illegal,  and 
would  cloud  the  plaintiffs'  title.  This  Court  held,  on  appeal, 
that  the  sale  would  be  void  on  the  face  of  the  proceeding, 
and  would  not  create  a  cloud  upon  the  title;  and  further, 
that  the  Tax  Collector's  deed  would  not  be  prima  fade 
evidence  of  title,  and,  therefore,  would  impose  no  cloud. 
The  injunction  was,  therefore,  refused:  36  Cal.  67.  If 
the  purchaser  at  the  sale  had  sought  to  disturb  the  plaintiffs 
in  the  possession  or  enjoyment  of  the  property,  neither  the 
proceedings  relating  to  the  assessment  or  the  Tax  Collector's 
deed  would  have  been  prirna/acie  evidence  of  title,  provided 
the  plaintiffs  were  not  parties  to  or  bound  by  the  proceed- 
ing. In  order  to  make  out  Apiima  facie  case,  he  must  have 
shown  that  on  the  face  of  the  proceedings  the  plaintiffs' 
title  became  subject  to  the  assessment,  and  passed  by  the 
sale.  But  if  the  plaintiffs'  theory  be  correct,  it  was  im- 
possible to  do  this,  for  the  reason  that  on  the  face  of  the 
proceedings  it  appeared  the  Court  had  acquired  no  jurisdic- 
tion to  deal  with  their  rights.  They  must,  therefore,  be 
held  to  have  known,  when  they  paid  the  money,  that  a  sale 
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by  the  Tax  Collector  would  be  a  nnllity,  and  would  not 
invest  the  purchaser  with  even  a  colorable  title,  as  against 
them.  There  was,  therefore,  no  legal  duress  or  coercion; 
and  the  payment  was  voluntary. 

On  the  other  hand,  if  they  were  parties  to  and  bound  by 
the  proceedings,  they  cannot  attack  them  for  mere  error,  in 
a  collateral  action.  In  respect  to  errors  in  the  proceedings, 
their  remedy  was  by  appeal. 

Judgment  a£Sirmed. 

Mr.  Chief  Justice  Wallace  did  not  express  an  opinion. 
Mr.  Justice  Belcheb  dissented. 


c«oi)  [No.  3,802.] 

JAMES  GOODRICH  t;.  J.  S.  VAN  LANDIGHAM. 

Possession  of  Land. — Neither  a  good  and  Bubstantial  fence  nor  a  residence 
upon  land  are  necessary  to  a  peaceable  and  actual  possession  of  the  fiame, 
so  as  to  enable  the  possessor  to  maintain  forcible  entry  and  detainer. 

Sfecitications  in  Statement. — A  specification  in  a  statement,  that  the 
evidence  does  not  show  that  the  land  in  controversy  was  inclosed,  or 
that  the  plaintiff  resided  on  it,  is  not  sufficient  to  present  the  question, 
whether  the  evidence  showed  such  possession  in  the  plaintiff  as  would 
justify  a  verdict  in  his  favor,  in  an  action  to  recover  possession  of  land. 

Appeal  from  the  County  Court  of  Colusa  County. 

The  plaintiff  had  judgment  in  an  action  of  forcible  entry 
and  detainer  brought  to  recover  possession  of  eighty  acres 
of  public  land,  and  the  defendant  appealed  from  the  judg- 
ment  and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

T.  J.  Hart,  and  S.  T.  Kirk,  for  Appellant. 

There  is  no  doubt  that  the  plaintiff  in  this  sort  of  action 
must  prove  himself  in  the  peaceable  and  actual  possession 
of  the  premises.  In  such  case,  we  think  the  plaintiff  "must 
show  an  actual  inclosure,  or  something  equivalent,  as  evi- 
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dence  of  an  a'ctual,  exclusive  appropriation  and  dominion." 
At  least  suoli  is  the  exact  language  of  this  Court  in  Preston 
V.  Kehoe,  15  Cal.  315.  This  is  the  true  rule,  and  for  the 
good  reason,  as  is  said  in  the  case  referred  to :  "If  this  were 
not  so,  a  man  might  take  up  ten  thousand  acres  of  the  pub- 
lic land  by  merely  putting  down  stakes,  or  making  a  line  of 
boundary."  There  must  be  a  substantial  inclosure.  As  to 
what  constitutes  such  inclosure,  is  very  fully  discussed  in 
Black  V.  McGrath,  32  Cal.  15. 

(6M)      ^  £  Hart,  for  Eespondent. 

Counsel  for  appellant  are  in  error  in  assuming  that 
nothing  but  a  substantial  inclosure  will  suffice  to  evidence 
such  a  possession  as  will  enable  a  party  to  maintain  this 
sort  of  an  action  under  our  statute.  The  rule  is  correctly 
stated  in  the  case  of  Preston  v.  Kehoe,  cited  by  counsel  (15 
Cal.  315),  but  the  statement  of  the  Court  in  that  case,  that 
the  plaintiff  ''must  show  an  actual  inclosure,  or  something 
equivalent,  as  evidence  of  an  actual,  exclusive  appropriation 
and  dominion,"  will  hardly  warrant  the  inference  of  counsel 
that  an  actual  inclosure  is  indispensable  to  the  maintenance 
of  the  action.  The  Court,  at  the  time  of  rendering  that 
opinion,  was  evidently  convinced  that  there  was  something 
which  was  "  equivalent"  to  an  ''actual  inclosure"  as  an  evi- 
dence of  an  "exclusive  appropriation  and  dominion."  The 
question,  then,  that  arises  is,  what  is  that  equivalent?"  The 
statute  that  was  in  force  at  the  time  that  the  entry  com- 
plained of  was  made,  defining  what  should  constitute  an 
actual  possession,  was  in  the  following  words:  "For  the 
purpose  of  constituting  an  adverse  possession  by  a  person 
claiming  title  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,  land  shall  be  deemed  to  have  been  pos- 
sessed and  occupied  in  the  following  cases  only:  First. 
Where  it  has  been  protected  by  a  substantial  inclosure; 
Second.  Where  it  has  beemisually  cultivated  or  improved:" 
HittelFs  Gen.  Laws,  sec.  4355. 

It  would  seem,  therefore,  that  when  the  Court  said  "an 
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actual  inclosure,  or  its  equivalent/'  it  meant  usual  cultiTa- 
tion  or  improvement.  Besides  there  can  be  no  reason  in  a 
rule  claiming  for  the  one  kind  of  possession  any  greater  or 
different  effect  than  that  which  is  given  to  the  other.  Both 
of  the  kinds  of  possession  mentioned  in  that  section  are 
created  by  the  same  words,  and  are  placed  in  the  same  cat- 
(•08)  egory  by  the  law  that  made  them  what  they  are:  Elliott 
V.  Pearl,  10  Peters,  442. 

By  the  Court: 

The  only  specification  found  in  the  statement  on  motion 
for  new  trial  is  "that  the  evidence  is  insufficient  to  justify 
the  verdict,  there  being  no  evidence  even  upon  the  part  of 
the  plaintiff  showing  that  the  laud  in  controversy  was  actu- 
ally inclosed  by  a  good  or  substantial  fence,  or  that  the 
plaintiff  resided  upon  it  at  the  time  of  the  entry  of  the  de- 
fendant." 

Neither  a  good  and  substantial  fence  nor  a  residence  upon 
the  premises  was  necessary  to  a  peaceable  and  actual  pos- 
session of  the  land.  Fences  are  a  means  by  which  the 
possession  of  land  may  be  taken  and  held,  but  are  not  the 
only  means.  It  is  well  settled  that  there  may  be  an  actual 
possession  without  fences  or  inclosure  of  any  kind. 

The  specification  does  not  therefore  present  the  question 
whether  the  plaintiff  had  shown  such  possession  in  himself 
as  would  justify  a  verdict  in  his  favor. 

But  aside  from  this,  upon  the  question  of  the  plaintiff's 
possession  the  testimony  was  conflicting,  and  in  such  case 
we  do  not  interfere  with  the  judgment  of  the  Court  below. 

Judgment  and  order  affirmed;  remittitur  forthwith. 
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ODD  FELLOWS'  SAVINGS  BANK  v.  R.  M.  BANTON, 
O.  0.  HAMMETT,  and  E.  0.  KINGSBURY. 

Word  ••Convetanck"  in  Civil  Code.— The  words  "conveyance  of  real 
property,"  as  used  in  sections  twelve  hundred  and  thirteen  and  twelve 
hundred  and  fourteen  of  the  Civil  Code,  include  mortgages. 

MoRTOAGS  First  Recorded  Prevails. — ^A  mortgage  of  real  property  is  void, 

(OOA)  1^  against  a  subsequent  mortgage  of  the  same  property  which  is  first  re- 
corded, and  is  taken  in  good  faith  and  for  a  valuable  consideration  and 
without  actual  notice  of  the  preceding  mortgage. 

Idsu. — The  above  rule  is  not  affected  by  section  twenty-nine  hundred  and 
thirty-seven  of  the  Civil  Code,  which  prescribes  that  the  mortgagee  is 
allowed  one  day  for  every  twenty  miles  between  his  residence  and  the 
Kecorder*s  office,  and  that  during  such  time  the  mortgage  has  the  same 
effect  as  if  recorded* 

CoinrucT  Between  two  Articles  in  Codes. — ^The  subject-matter  of  record- 
ing mortgages  comes  more  properly  under  the  Article  in  the  Civil  Code 
prescribing  rules  for  ''mortgages  of  real  property"  than  under  the  Arti- 
cle prescribing  rules  for  ** mortgages  in  general,"  and  if  there  is  a  con- 
flict between  the  two  Articles  in  relation  to  recording  mortgages,  the 
former  must  prevail. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis 
trict,  County  of  Alameda. 

The  facts  are  stated  in  the  opinion. 

J.  Gn  Severance^  for  Appellant  Hammett. 

Under  the  provisions  of  section  twenty-nine  hundred  and 
thirty-seven  of  the  Civil  Code,  respondent  Hammett  had 
until  February  17th,  1873,  to  record  his  mortgage,  and  it 
was  recorded  on  the  fifteenth.  His  mortgage  was  construct- 
ive notice  of  its  contents,  from  the  date  of  its  execution, 
January  fifteenth,  until  February  seventeenth,  and  therefore 
it  was  a  prior  lien  on  the  premises. 

In  construing  a  statute,  it  is  the  duty  of  the  Court  to  sim- 
ply ascertain  what  its  terms  are :  Code  Civil  Procedure,  sec. 
1858.  The  decision  of  the  Court  below,  in  effect,  abrogates 
section  twenty-nine  hundred  and  thirty-seven,  upon  the 
dangerous  grounds  that  the  Legislature  did  not  mean  what 
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they  have  said,  and  could  not  have  intended  the  effect  which 
would  be  the  inevitable  result  of  enforcing  the  statute  liter- 
ally:  Blackwell  on  Tax  Titles,  261. 

L.  J.  Hardy,  for  Appellant  Kingsbury,  argued  that  the 
provisions  of  section  twenty-nine  hundred  and  thirty-seven 
(«o6)  Qf  4jjQ  (jiyji  Qq^q  (jid  not  apply  to  appellant  Hammett, 
because  he  lived  in  Oregon,  and  that  therefore  his  mortgage 
would  take  effect  from  the  date  of  its  registration.  In  other 
respects  he  concurred  with  Mr.  Severance. 

TUden  d  IVUson,  for  Respondent,  argued  that,  as  section 
two  thousand  nine  hundred  and  fifty-two  was  devoted  to 
mortgages  on  real  property,  it  must  prevail  over  section 
two  thousand  nine  hundred  and  thirty-seven,  and  that  sec- 
tions twelve  hundred  and  thirteen,  twelve  hundred  and 
fourteen,  and  twelve  hundred  and  fifteen,  being  in  Chapter 

IV,  Title  rV,  which  were  devoted  to  recording  mortgages 
and  the  effect  thereof,  would  also  prevail  over  section  two 
thousand  nine  hundred  and  thirty-seven.  They  also  argued 
that  it  was  the  duty  of  Courts  to  execute  all  laws  according 
to  their  true  intent  and  meaning;  that  intent,  when  col- 
lected from  the  whole  and  every  part  of  the  statute  takeu 
together,  must  prevail,  even  ov«r  the  strict  letter  of  the 
law,  where  the  latter  would  lead  to  possible  injustice  or 
absurdity,  and  cited  Ex  Parte  Ellis,  11  Cal.  223;  United 
States  V.  Fisher,  2  Cranch.  400;  Pond  v.  Maddox,  38  Cal. 
674;  Knowles  v.  Yeates,  31  Cal.  86;  Kent's  Com.  461;  Pec^ 

V.  White,  34  Cal.  183;  Fi^mch  v.  Teschmaker,  24  Cal.  539. 

By  the  Court,  Belcher,  J. : 

This  is  an  appeal  by  the  defendants  Hammett  and  Kings- 
bury from  a  judgment  foreclosing  three  mortgages,  and  the 
only  question  presented  for  determination  in  the  case  is  as 
to  the  priority  of  the  mortgage  liens.  The  facts  upon 
which  the  question  arises  are  substantially  as  follows :  Ou 
the  13th  of  January,  1873,  the  defendant  Banton  executed 
and  delivered  to  the  defendant  Hammett  a  mortgage  upon 
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certain  lands  in  the  City  and  County  of  San  Francisco^ 
whiclr  was  properly  recorded  in  the  office  of  the  County 
(006)  Recorder  of  said  city  and  county  on  the  fifteenth  of 
the  following  month.  At  the  time  of  the  execution  and  the 
recording  of  the  mortgage  the  mortgagee  resided  in  the 
City  of  Portland,  in  the  State  of  Oregon,  distant  six  hun- 
dred and  eighty-three  miles  from  the  Becorder's  office.  On 
the  7th  of  February,  1873,  the  defendant  Banton  executed 
and  delivered  to  the  defendant  Kingsbury  a  mortgage  upon 
the  same  premises,  which  was  duly  recorded  on  the  twelfth 
of  that  month.  At  the  time  of  the  execution  and  record- 
ing of  this  mortgage  the  mortgagee  resided  at  the  City  of 
Sacramento,  in  this  State,  which  is  distant  one  hundred 
and  seventeen  miles  from  the  Eecorder's  office.  Ou  the 
10th  of  February,  1873,  the  defendant  Banton  executed 
and  delivered  to  the  plaintiff* a  mortgage  upon  the  same 
premises,  which  was  duly  recorded  on  the  same  day. 
These  mortgages  were  all  taken  in  good  faith,  for  a  valuable 
consideration,  and  each  without  notice,  actual  or  construct- 
ive, of  any  previous  mortgage. 

Upon  these  facts  the  Court  below  was  of  the  opinion  that 
the  liens  of  the  mortgages  attached  to  the  mortgaged  prem- 
ises at  the  date  and  in  the  order  of  their  record,  and  it 
accordingly  rendered  judgment  that  out  of  the  proceeds  of 
the  sale  of  the  property  the  plaintiff's  mortgage  should  be 
first  paid,  then  the  defendant  Kingsbury's  and  last  the  de- 
fendant Hammett*s.  Whether  the  Court  was  right  in  its 
conclusions  or  not  depends  upon  the  construction  to  be 
placed  upon  certain  sections  of  the  Civil  Code. 

Section  twelve  hundred  and  thirteen  of  that  Code  pro- 
vides that  every  conveyance  of  real  property  acknowledged 
or  proved,  and  certified  and  recorded  as  prescribed  by  law, 
from  the  time  it  is  filed  with  the  Bocorder,  shall  be  con- 
structive notice  of  the  contents  thereof  to  subsequent 
purchasers  and  mortgagees. 

Section  twelve  hundred  and  fourteen  provides  that  every 
conveyance  of  real  property,  other  than  a  lease  for  a  term 
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Dot  exceeding  one  year,  shall  be  void  as  against  any  snbse- 
<*"^^  quent  purchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a  yalaable  con- 
sideration, whose  conveyance  is  first  duly  recorded. 

Section  twelve  hundred  and  fifteen  defines  the  term  *'  con- 
veyance "  used  in  the  two  preceding  sections,  as  embracing 
every  instrument  in  writing  by  which  any  estate  or  interest 
in  real  property  is  created,  aliened,  mortgaged,  or  incum- 
bered, or  by  which  the  title  to  any  property  may  be  affected, 
except  wills. 

It  is  apparent  from  these  sections  that  the  Legislature 
intended  that  all  instruments  within  the  definition  of  a  con- 
veyance, in  any  manner  affecting  the  title  to  real  property, 
should  be  filed  for  record  in  the  proper  Becorder's  office, 
and  until  so  filed  should  be  void  as  against  all  persons  ivho 
subsequently  without  notice,  in  good  faith  and  for  a  valuable 
consideration,  might  acquire  any  interest  therein  either  as 
purchasers  or  incumbrancers. 

It  is  further  provided  by  section  two  thousand  nine  hun- 
dred and  fifty-two  that  mortgages  of  real  property  may  be 
acknowledged  or  proved,  certified,  and  recorded  in  like 
manner  and  with  like  effect  as  grants  thereof,  but  they  must 
be  recorded  in  books  kept  for  mortgages  of  real  property 
exclusively. 

But  section  two  thousand  nine  hundred  and  thirty-seven 
provides  that  a  mortgagee  is  allowed  from  the  date  of  the 
mortgage,  one  day  for  every  twenty  miles  of  the  distance 
between  his  residence  and  the  County  Becorder's  office 
where  such  mortgage  ought  by  law  to  be  recorded,  and  that 
during  such  time  the  mortgage  has  the  same  effect  as  if 
recorded. 

The  appellants  claim  that  section  two  thousand  nine  hun- 
dred and  thirty-seven  furnishes  the  rule  for  the  recording  of 
mortgages,  and  that  their  mortgages,  having  been  recorded 
within  the  times  allowed  for  that  purpose  by  that  section, 
were  entitled  to  precedence  over  the  respondent's  mortgage; 
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^•^^  and  each  claims  that  Lis  mortgage  was  entitled  to  pre- 
cedence over  that  of  the  other. 

It  is  not  entirely  clear  what  was  intended  by  this  section, 
but  if  it  means,  as  the  appellants  contend,  that  a  mortgagee 
is  allowed  from  the  date  of  his  mortgage  one  day  for  every 
twenty  miles  of  the  distance  between  his  residence  and  the 
County  Recorder's  office  in  which  to  file  his  mortgage  for 
record,  and  that  during  that  time  it  has  the  same  effect  in 
imparting  notice  tosubsequentpurchasersand  incumbrancers 
as  if  it  were  actually  recorded,  then  it  is  very  apparent  that 
there  is  a  conflict  between  this  section  and  the  other  sections 
named. 

Assuming  that  the  conflict  exists,  it  must  be  settled  by 
the  rules  prescribed  in  the  Political  Code. 

Section  four  thousand  four  hundred  and  eighty  of  that 
Code  provides  that  with  relation  to  each  other  the  several 
Codes  must  be  construed  as  though  they  were  parts  of  the 
same  statute  and  passed  at  the  same  time.  Section  four 
thousand  four  hundred  and  eighty-one  provides  that  if  the 
provisions  of  any  Title  conflict  with  or  contravene  the  pro- 
visions of  another  Title,  the  provisions  of  each  Title  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the 
subject-matter  of  such  Title.  A.  similar  rule  is  established 
in  relation  to  Chapters  (4482)  and  Articles  (4483),  and  if 
conflicting  provisions  are  found  in  the  same  Chapter  or 
Article  the  provisions  of  the  sections  last  in  numerical  order 
must  prevail.     (4484.) 

Tried  by  these  rules  the  conflict  is  easily  disposed  of. 
Sections  twelve  hundred  and  thirteen,  twelve  hundred  and 
fourteen,  and  twelve  hundred  and  fifteen  are  found  in  the 
Title  relating  to  "Transfers,"  and  in  the  Article  prescrib- 
ing what  shall  be  the  **  effect  of  recording  or  the  want 
thereof;"  section  two  thousand  nine  hundred  and  fifty-two  is 
in  the  Title  concerning  **  Liens,"  and  in  the  Article  prescrib- 
ing rules  for  "Mortgages  of  real  property;"  section  two 
<«»>  thousand  nine  hundred  and  thirty-seven  is  in  the  Title 
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concerning  ''Liens/'  but  in  the  Article  prescribing  rulee 
for  "mortgages  in  general." 

It  would  seem  that  provisions  for  recording  mortgages  of 
real  property  would  more  naturally  arise  out  of  the  subject- 
matter  of  ''transfers"  than  out  of  the  subject-matter  of 
"  liens;"  but  whether  that  be  so  or  not,  it  is  clear  that  sucli 
provisions  belong  to  the  subject-matter  of  "  mortgages  of 
real  property,"  rather  than  the  subject-matter  of  "  mort- 
gages in  general." 

But  in  either  event  sections  twelve  hundred  and  thirteeu, 
twelve  hundred  and  fourteen,  and  twelve  hundred  and  fifteen 
must  prevail  over  section  two  thousand  nine  hundred  and 
thirty-seven. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered.  

[No.  3,357.] 

ADELAIDE  PEAESON  v.  LAUBA  PEARSON,  THEO- 
DORE  PEAESON,  Minor;  HENRY  PEAESON 
Minor;  MAEY  PEAESON,  Minor;  WILLIAJVI 
PEAESON,  Minor;  EICHAED  PEAESON,  Mixon; 
JEFFEESON  PEAESON,  Minor;  and  H.  H.  WOR- 
LEY,  Guardian  qf  said  Minors. 

Inhebitancb  by  Prktermttted  Child. — If  a  testator  leaves  no  wife,  nor 
any  issue,  except  a  child,  for  whom  he  failed  to  provide  in  his  will,  with- 
out showing  that  this  failure  was  intentional,  the  pretermitted  child  will 
take  the  whole  estate  in  the  same  manner  as  though  the  testator  had 
died  intestate. 

Idem. — In  such  case  the  pretermitted  child  will  take  by  descent  and  not  by 
purchase. 

When  Heib  may  Maintain  Ejectment. — If  there  is  no  surviving  wife, 
or  issue  of  a  testator,  except  a  child  for  whom  no  provision  was  made  in 
the  will  without  showing  that  it  was  intentional,  such  pretermitted  child 

^  may  maintain  ejectment  for  the  realty  of  which  the  testator  died 

seised,  if  there  is  no  pending  administration  of  the  estate. 

Ejectment  by  Pretermitted  Child. —  If  there  is  a  surviving  wife  and 
children  of  the  deceased  who  are  devisees  in  the  will,  and  the  testator 
makes  no  provision  in  the  will  for  a  child,  the  pretermitted  child  may 
maintain  ejectment  for  his  proportion  of  the  realty  of  which  the  testator 
died  seised,  if  there  is  no  pending  administration. 
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Tttlb  Held  by  PKBTERsnTTED  Heik,  in  Testator's  Estate.— If  the  tes- 
tator fails  to  make  provision  for  a  child  in  his  will  without  showing  that 
it  was  intentional,  the  pretermitted  child  will  take  the  same  share  in 
the  estate,  and  hold  by  the  same  title,  as  though  the  testator  had  died 
intestate;  and  if  the  testator  leaves  a  surviving  wife  and  other  children, 
who  are  devisees,  the  pretermitted  child  takes  the  title  by  descent,  and 
becomes  a  tenant  in  common  with  the  devisees. 

Pcttino  a  Paper  in  EviDEycE. — If  the  plaintiff's  counsel,  at  the  close  of 
the  testimony,  states  that  he  desires  to  have  an  original  will,  a  copy  of 
which  is  in  the  answer,  go  with  the  papers  in  evidence,  in  order  that  the 
Court  may  inspect  it,  and  defendant's  counsel  assents  to  it,  saying  he, 
too,  wants  it  to  go  in  evidence;  this  is  putting  the  will  in  evidence  for 
every  purpose  for  which  it  is  legitimate. 

Declarations  in  a  Will  as  Evidence. — Declarations  made  by  the  testator 
in  liis  will  are  competent  evidence  after  his  death,  tending  to  prove  his 
marriage  and  the  legitimacy  of  his  children,  in  a  case  where  the  persons 
so  declared  his  wife  and  children  are  the  devisees. 

Idem. — Such  declarations  being  competent  evidence,  and  admitted  without 
objection,  in  the  absence  of  contradictory  evidence,  prove  such  marriage 
and  legitimacy,  and  are  not  to  be  disregarded  because  the  wife  and  wit- 
nesses of  the  marriage  are  living,  who  might  have  been  called. 

Order  op  Distribution  op  Estate. — An  order  of  a  Probate  Court  distribut- 
ing an  estate  is  void,  unless  the  order  to  show  cause  why  a  decree  of 
distribution  should  not  be  made,  is  published  at  least  four  successive 
weeks,  or  personally  served  on  all  persons  interested  in  the  estate,  or 
all  persons  so  interested  shall  signify,  in  writing,  their  assent  to  the  dis- 
tribution. 

When  Decree  op  Distribution  is  Void. — Where,  in  proceedings  for  the 
distribution  of  an  estate,  jurisdiction  of  the  person  is  acquired  by  publi- 
cation of  notice,  and  the  order  for  publication  is  made  May  eighth,  and  it 
directs  persons  interested  to  appear  June  fourth  and  show  cause,  and  the 
facts  appear  on  the  face  of  the  decree,  the  decree  is  void  as  to  the  per- 
sons interested  in  the  estate  who  do  not  appear,  and  may  be  attacked  in 
a  collateral  action. 

Jurisdiction  op  Person.— When  the  record  recites  the  mode  adopted  to 
acquire  jurisdiction  over  the  person,  in  a  probate  proceeding,  it  will  not 
be  presumed  something  different  was  done. 

Appearance  in  PitoBATE  Court. — In  a  proceeding  in  Probate  Court  for 
the  distribution  of  an  estate,  if  there  are  minor  heirs  named  in  the  vnH, 

^  and  a  minor  heir  not  named  in  the  will,  and  an  attorney  is  appointed 

to  represent  the  minor  heirs  named  in  the  will,  and  the  decree  of  distri- 
bution recites  that  he  appeared  for  the  minor  heirs,  but  on  the  settle- 
ment of  the  executor's  account  he  appears  for  the  minor  heirs  named  in 
the  will  only,  the  recital  in  the  decree  of  distribution  will  be  construed 
as  an  appearance  for  the  minor  heirs  named  in  the  will  only. 
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Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Colusa  County. 

Pearson,  the  testator,  died  on  the  10th  day  of  January, 

1865,  having  made  his  will  a  week  before  his  death.  The 
decree  of  distribution  was  made  on  the  4th  day  of  June, 

1866.  The  plaintiff  was  born  on  the  10th  day  of  October, 
1850,  and  was  a  minor  when  the  probate  proceedings  were 
had.  This  action  was  commenced  before  June,  1871,  and 
was  tried  in  September,  1871. 

The  other  facts  are  stated  in  the  opinion. 

Curry  &  Evans,  and  John  T.  HarringtoUy  for  Appellants. 

The  pleadings,  OTidence,  and  the  admitted  facts  estab- 
lished that  the  will  was  duly  made,  admitted  to  probate  and 
recorded;  that  the  executor  named  in  the  will  was  duly 
appointed  and  commissioned  by  said  Probate  Court,  and 
executed  a  proper  bond,  and  entered  upon  the  discharge  of 
his  duties  as  such  executor. 

The  Probate  Court  acquired  jurisdiction  of  and  concern- 
ing said  will  and  the  estate  of  Pearson,  deceased,  and  its 
jurisdiction  was  complete  and  exclusive:  Constitution,  Art. 
VI,  Laws  of  1863,  p.  333;  1  Hittell,  1232,  1245,  1273.  The 
Probate  Court  is  a  Court  of  record:  Constitution,  Art  6, 
sec.  9;  1  Hittell,  1229.  Its  jurisdiction  is  exclusive:  AcUniis 
V.  De  Cook,  1  McAllister  E.  253;  People  v.  McGlynn,  20  Cal. 
264-275;  Boioen's  case,  34  Id.  589;  Castro  v.  Richardson,  18 
Id.  479.  Its  judgments  are  **final  and  conclusive,  and  not 
subject,  except  on  appeal  to  a  higher  Court,  to  be  ques- 
tioned in  any  other  Court:"  20  Cal.  268.  They  cannot  be 
^®^^  attacked  collaterally:  Becket  v.  Selover,  7  Cal.  215;  L^n 
V.  Scribei^,  18  Id.  524;  Lucas  r,  Todd,  28  Id,  186, 187;  Boydy. 
Blanlman,  29  Id.  42,  43;  TJwmson  v.  Iblmie,  2  Peters,  168; 
Tompkins  v.  Tompkins,  1  Story  R.  557;  Laws  1865-6,  p. 
767;  Id.  1861,  p.  628;  2  Hittell,  5956. 

The  questions  passed  upon  and  determined  by  the  Dis- 
trict Court  were  exclusively  within  the  jurisdiction  of  the 
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Probate  Court:  See  cases  above  cited,  and  Chapman  v. 
EoUistet^  42  Gal.  463.  The  will  being  executed,  probated, 
and  recorded,  it  follows  that  the  estate  devised  vested,  upon 
the  death  of  said  Bichard  Pearson,  in  his  devisees:  1  Jar- 
man  on  Wills,  212,  213,  and  cases  there  cited;  Act  concern- 
ing Wills,  sec.  21;  2  Hittell's  Dig.  7346;  JUaiter  of  Estate  of 
Garraud,  35  Cal.  339. 

The  plaintiff's  right,  if  she  had  any,  was  by  force  of  the 
Statute  of  Wills,  sees.  16,  17;  and  to  be  administered  and 
assigned  in  the  Probate  Court:  Statute  of  Wills,  sec.  18; 
and  the  Probate  Court  was  competent  to  determine  any 
question  as  to  her  right.  If  an  issue  of  fact,  as  to  plaint- 
iff's right  in  the  premises,  had  been  joined,  that  Court  had 
authority  to  try  it:  Keller  v.  FranMin,  6  Cal.  432;  and  if, 
upon  such  trial,  it  had  been  found  that  she  was  entitled,  as 
an  heir  at  law  of  deceased,  not  named  in  his  will,  to  a  share 
of  the  estate,  the  Probate  Court  could  then  have  assigned 
it  to  her,  as  provided  by  Chapter  XI  of  the  Probate  Act. 
The  District  Court  is  not  competent  to  make  distribution  in 
an  action  of  ejectment,  or  any  other  action. 

For  the  reasons  above  given,  we  maintain  that  the  Dis- 
trict Court  had  no  jurisdiction  to  hear  and  determine 
judicially  the  primary  facts  necessary  to  be  found  and  de- 
termined, in  order  to  establish  any  right  in  the  plaintiff  to 
the  property  in  controversy. 

The  evidence  in  the  cause  required  and  demanded  a  find- 
ing, decision,  and  judgment  in  favor  of  defendants,  and 
(Cia)  therefore  the  District  Court  erred  in  deciding  and  giv- 
ing judgment  in  favor  of  plaintiff  against  defendants.  The 
defendants  became  invested  with  the  title  to  the  premises 
in  controversy,  by  and  under  the  will  of  Richard  Pearson, 
deceased;  1  Jarmin  on  Wills,  212,  213,  and  notes;  Act  con- 
cerning Wills,  sec.  21;  Matter  of  Estate  of  WoodwoHh^  31 
Cal.  604.  The  most  the  plaintiff  could  be  entitled  to  as  a 
child  of  Eichard  Pearson,  not  named  in  his  will,  would  be 
one  seventh  of  two  thirds  of  the  property:  Statute  of  De- 
scents and  Distributions,  sec.  1;  1  Hittell's  Dig.  2329. 
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The  evidence  in  the  case  showed  that  the  defendant, 
Laura,  was  the  wife  of  Eichard  Pearson  at  the  time  of  his 
death,  and  that  the  infant  defendants  were  his  children. 
The  recital  or  statement  in  the  will,  made  by  Pearson,  de- 
ceased, that  Laura  Pearson  was  his  wife,  and  that  said 
several  infant  defendants  were  his  children,  is  competent 
and  suflScient  evidence  of  the  facts  so  stated :  1  Greenleafs 
Ev.  sec.  23;  Denn  v.  Cornell,  3  John.  Cas.  174;  Garioood^. 
Dennis,  4  Binn.  314;  Carver  v.  Jackson,  4  Peters,  1,  82,  83; 
Stow  V.  Wyse,  7  Conn.  214;  Bowman  v.  Taylor,  2  Ad.  &  El. 
278. 

'*  The  correspondence  of  deceased  members  of  the  family; 
recitals  in  family  deeds,  such  as  marriage  settlements,  de* 
scriptions  in  wiUs  and  other  solemn  acts,  are  original  evi- 
dence in  all  cases  where  the  oral  declarations  of  the  parties 
are  admissible:"  1  Greenleafs  Ev.  sec.  104;  1  Phillip's 
Ev.  367;  Doeexdem.  Johnson  y.  Earl  of  Pembroke,  11  East, 
504;  Ellix>U  v.  Piersol,  1  Peters,  337;  Slnneyy.  Wade,  1  Myl. 
and  Cr.  338;  Ooodright  ex.  dem.  Stevens  v.  Moss,  2  Cowper, 
591;  Caiijolle  v.  Ferrie,  26  Barb.  178,  187;  23  N.  Y.  91,  94, 
107. 

In  addition  to  the  testator's  declarations,  the  fact  that  the 
defendants  bore  and  still  bear  his  name,  is  evidence  of  the 
truth  of  such  declarations:  4  Kent,  502;  1  Stark  Ev.,  part 
I.,  sec.  12.  Declarations  in  such  cases,  made  by  one  privy 
(614)  jjj  estate  and  blood,  ante  litem  motam,  are  competent  evi- 
dence: 1  Greenleafs  Ev.  sees.  131,  132;  GleadowY.  AtMn, 

1  Oromp.  and  Mees.  423,  424;  Cavjolle  v.  Ferrie,  23  N.  T. 
94,  97,  104;  S.  C,  26  Barb.  187;  and  the  acknowledgment 
of  the  parties — the  father  or  the  mother — are  admissible  to 
prove  a  marriage,  even  against  third  persons  not  claiming 
under  them:  Fenton  v.  Reed,  4  John.  62,  54;  Alkn  v.  HaJl, 

2  Nott  and  McGord,  114-118.  A  fortiori,  when  the  claim 
is  under  the  declarant;  Johnso7i  v.  Johnson,  1  Dessau.  Eq. 
R.  595;  1  Cow.  and  Hill's  Notes,  3d  ed.,  232;  Wilkinson  v. 
Adams,  1  Vesey  and  Beam,  462;  CaiijoUe  v.  Ferrie,  23 
N.  Y.  107. 
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The  presniaptton  is  that  the  infant  defendants  were  the 
legitimate  children  of  the  testator:  Starr  v.  Peck,  1  Hill, 
272;  aaytony.  Warddl,  4  N.  T.  236;  Matthew's  Presump- 
tive  Ev.  i.6-28;  1  Greenleafs  Ev.  sees.  34,  35.  The  case 
of  Blackburn  v.  Craio/ords,  3  Wallace,  175,  does  not  main- 
tain the  broad  proposition  declared  by  the  Judge  in  this 
case.  In  that  case  the  origin  of  the  cohabitation  was  illicit 
and  meretricions :  Clayton  v.  Wardelt,  4.  N.  T.  236;  Cun- 
ninghamY.  Cunningham,  2  Dow.  P.  C.  432;  CaujolU  v.  Feme, 
23  N.  T.  95. 

The  title  to  the  lands  devised  being  vested  by  the  will  in 
the  defendants,  the  plaintiff,  as  a  child  of  the  testator,  not 
named  in  the  will,  could  only  obtain  a  portion  of  such  estate 
by  showing  she  was  a  child  of  the  testator,  and  that  she  had 
not  been  provided  for  otherwise:  Stat,  of  Wills,  sec.  19. 
If  no  provision  had  been  made  for  her,  the  harden  was  on 
her  to  show  it,  as  a  condition  to  disturbing  or  revoking  the 
will  pro  tanto:  Williams  v.  The  East  hidia  Co.,  3  East,  192. 

Though  a  child  be  not  mentioned  in  the  will,  nor  provided 
for  otherwise,  the  will  is  not  to  be  deemed  invalid  and  void 
for  that  reason.  The  share  to  which  she  may  be  entitled 
must  be  made  up  as  provid^  by  section  eighteen  of  the 
Statute  of  Wills,  and  assigned  as  provided  by  law :  Pro- 
<«**>  bate  Act,  chap.  XI.,  2Hittell'sDig.  5945;  iJ/i/c/ieB  v.  Blain, 
6  Paige,  589,  590;  Brandon  v.  Branton,  23  Ark.  B.,  570; 
Lorieux  v.  Keller,  5  Iowa,  196;  Bancroft  v.  Ives,  3  Gray,  371. 

The  Missouri  cases  relied  on  by  plaintiff's  counsel  are. 
upon  a  statute  in  some  essential  particulars  unlike  our  stat- 
ute: Bradley  v.  Bradley,  24  Missouri,  312;  Hargadine  v. 
Pulte,  27  Id.  423. 

If  the  District  Court  can,  in  any  case,  have  jurisdiction 
in  the  premises,  the  mode  and  manner  of  determining  the 
plaintiff's  right  must  be  as  provided  by  the  statute.  The 
estate  was  distributed,  and,  from  that  time,  at  least,  the  de- 
fendants were  completely  invested  with  the  title  to  the  lands 
in  controversy,  and  therefore  were  entitled  to  the  posses- 
sion: Estate  of  Garraud,  36  Cal.  277;  Hahn  v.  Kelly,  34  Id. 
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402;  Probate  Act,  sees.  157-161,  260;  StuaH  v.  Allen,  16 
Cal.  503,  504.  If  the  decree  of  distribution  was  void,  as 
held  by  the  Distirict  Court,  then  the  estate  is  still  in  the 
hands  of  the  executor,  who  is  entitled  to  its  possession,  and 
he  alone  can  maintain  ejectment  for  it :  Chapman  t.  HoUister, 
42  Cal.  463,  and  cases  there  cited;  Matter  of  Eatoie  of  Wood- 
worth,  31  Id.  604,  and  cases  there  cited. 

The  statement  of  the  fact  in  the  will  of  Bichard  Pearson, 
that  Laura  was  his  wife,  and  the  iufaut  defendants  were  his 
children,  is  evidence  of  the  fact  so  stated,  and  binds  privies 
in  blood  and  privies  in  estate.  Between  such  parties  the 
matter  stated  or  recited  needs  not  at  any  time  to  be  other- 
wise proved.  This  is  the  rule  stated  in  1  Oreenleaf  s  Ev., 
sec.  23,  and  in  all  the  books  treating  of  the  subject:  Denn 
V.  Cornell,  3  John.  Cas.  174;  Penrose  v.  Griffith,  4  Binney, 
231;  1  Greenleaf  on  Ev.,  sec.  104;  Doe  ex  dem.  Johnson  v. 
IJie  Earl  of  Pembroke,  11  East,  104. 

The  pretense  on  tlu  part  of  the  plaintiff  that  Bichard 
Pearson's  declaratiou.s  in  his  will  were  hearsay  evidence,  or 
circumstantial  evidence  proper,  is  without  foundation  in 
fact  or  law.  They  were  original  evidence  in  character  as 
(616)  much  so  as  if  Pearson's  testimony  of  the  facta  declared 
had  been  given  as  a  witness  on  the  stand:  1  Greenleaf 's 
Ev.,  sec.  104,  Mortldon  v.  Attorney-general,  2  Buss  &  Mylne, 
147.  In  Goodright  v.  Moss,  2  Cow.  591,  Lord  Mansfield 
held  that  the  declarations  of  parents  respecting  the  legiti- 
macy of  children,  made  in  their  life-time,  were  admissible 
in  evidence  after  their  death.  And  in  Monkton^s  Case,  the 
Court  said  that  "  whatever  applies  to  the  evidence  of  a  wit- 
ness spoken  in  the  box  applies  to  written  declarations,  pro- 
vided they  are  brought  home  to  the  person  supposed  to 
have  made  them." 

The  declarations  of  Bichard  Pearson  are  found  written  in 
his  will,  and  the  words  of  the  will  are  proved  to  be  his  words, 
and  thus  what  he  so  said  is  brought  home  to  him  as  his 
written  declarations.     The  probate  establishes  the  words 
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proved  as  the  legal  will  of  the  deceased:  2  Red.  on  Wills, 
52. 

Van  Clief  &  McCanUy  for  Bespondent.' 

The  District  Court  had  jurisdiction,  as  it  is  a  "case  at 
law  involving  the  title  and  possession  of  real  property." 
Art.  VI,  sec.  6  of  Constitution. 

The  admitted  jurisdiction  of  the  Probate  Court  to  dis- 
tribute and  partition  estates  of  deceased  persons,  testate 
and  intestate,  and  as  a  necessary  incident  thereto  to  try 
questions  of  title  to  real  estate,  cannot  oust  the  District 
Court  of  its  constitutional  jurisdiction.  So  far  as  this  in- 
cidental jurisdiction  of  the  Probate  Court  exists  it  is  con- 
current with  that  of  the  District  Courts.  No  authoritative 
construction  of  the  Constitution  warrants  the  assumption 
that  the  respective  jurisdictions  of  the  District,  Probate, 
and  County  Courts  are  entirely  exclusive  of  each  other; 
although  they  are  so  as  to  the  principal  subjects-matter  of 
the  jurisdiction  of  each.  Were  it  as  assumed  by  counsel  for 
appellant,  we  might  well  contend  that  Probate  Courts  have 
^®^'^  no  jurisdiction  to  try  or  determine  questions  of  title  to 
real  estate  under  any  circumstances,  for  the  reason  that 
such  jurisdiction  is,  by  the  Constitution,  expressly  conferred 
upon  the  District  Courts,  whilst  it  can  be  claimed  for  the 
Probate  Court  only  by  implication — the  Constitution  pro- 
viding only  that  County  Judges  shall  hold  *'  Probate  Courts, 
and  perform  such  duties,  as  Probate  Judges,  as  may  be 
prescribed  by  law." 

The  probate  of  the  will  did  not  determine  what  property 
or  what  title  the  devisees  named  in  it  should  take.  It  only 
adjudged  that  the  testator  was  of  the  class  of  persons 
allowed  by  law  to  make  a  will;  that  the  will  was  executed 
according  to  the  forms  of  law;  and  that  the  instrument  con- 
tained the  words  used  by  the  testator  to  express  his  last  will. 
What  the  testator  meant  by  those  words,  and  how  far  his 
meaning  may  be  carried  into  effect  without  contravening 
the  rules  or  the  policy  of  the  law,  are  undoubtedly  questions 
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of  construction,  to  be  decided  by  any  Court  in  which  the  will 
may  be  offered  as  evideiiCe  of  title:  2  Redf.  on  Wills,  53;  1 
Id.  382,  384;  Brenham  v.  Story,  39  Cal.  185. 

The  seventeenth  section  of  our  statute  concerning  wills 
restricts  the  testamentary  power  to  a  mode  which  must  be 
reg'irded  as  the  measure  of  the  power,  and  which  forbids 
testators  to  disinherit  any  of  their  children,  except  in  the 
mode  prescribed.  They  must  express  their  intention  to 
omit  any  one  of  their  children,  otherwise  the  omitted  child 
''  shall  have  the  same  share  in  the  estate  of  the  testator  as 
if  ho  had  died  intestate,  to  be  assigned  as  provided  in  the 
preceding  section;"  that  is,  **as  provided  bylaw,  in  case  of 
intestate  estates."  The  first  section  of  the  same  statute  de- 
clares that  all  such  estate  as  is  not  disposed  of  by  will 
*'  shall  descend  as  the  estate  of  an  intestate."  The  effect  of 
these  provisions  of  our  statute  must  be,  that  the  omitted 
child  takes  by  descent  and  not  by  purchase;  and  that  the 
^^^®^  title  vests  in  such  child  upon  the  instant  of  the  death 
of  the  testator,  uninterrupted  by  the  will:  Estate  of  Dona- 
hu4\  3G  Cal.  330.  This,  however,  is  denied  by  the  learned 
counsel  for  appellant,  who  contend  that  the  title  passes  first 
to  the  devisees  named  in  the  will,  and  remains  in  them  nutil 
divested  by  a  judgment  of  the  Probate  Court,  distributing 
the  estate,  and  assigning  the  share  to  the  omitted  child. 
Their  principal  ground  for  this  construction,  as  we  under- 
stand them,  is,  that  the  seventeenth  section  requires  the 
share  of  the  omitted  child  **  to  be  assigned  as  provided  in 
the  preceding  section,"  viz:  as  **  in  case  of  intestate  estates." 
Perhaps  this  argument  might  have  some  force  if  it  had  not 
been  determined  that  **in  cases  of  intestate  estates,"  the 
title  of  the  heir  in  no  degree  depends  upon  an  assignment 
or  distribution  by  the  Probate  Court;  but,  on  the  contrary, 
that  the  heir  takes  the  title  on  the  instant  of  the  death  of 
the  intestate,  and  may  convey  it  before  any  proceedings  in 
the  Probate  Court:  Brenham  v.  Stoiij,  39  Cal.  188;  Chnp^ 
man  v.  Hollister,  42  Id.  4G3.  Again,  if  the  omitted  child 
does  not  take  by  descent,  nor  under  the  will,  by  which  of 
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the  modes  kDOwn  to  the  law  does  such  child  finally  acquire 
the  title  ?  Certainly  not  by  escheat,  occupancy,  prescrip- 
tion, forfeiture,  or  execution;  yet  our  authors  have  discov- 
ered no  other  modes:  JVkeman  v.  jUcNuUy,  25  Cal.  241. 

The  adjudged  cases  in  other  States  arising  on  similar  stat- 
utes sustain  our  construction.  In  Wilson^s  Exrs,  v.  FosJcet, 
6  Met.  405,  it  was  held  that  the  omitted  child  took  by  de- 
scent, and  **not  under  the  will."  In  Bancroft  v.  Ives^  3 
Gray,  371,  it  was  held  that  the  omitted  child  had  the  title 
after  the  probate  of  the  will,  and  before  it  had  possession  or 
had  taken  any  proceedings  to  obtain  possession. 

Is  it  not  therefore  true  that  as  to  such  share  the  testator 
is  deemed  to  die  intestate:  Braidon  v.  Branton,  23  Ark. 
569;  Mailer  of  Gerard's  Estate,  35  Cal.  338;  Penay.  Peck,  31 
Id.  361;  Matter  of  the  Estate  of  Utz,  43  Id.  200;  JVcdters  v. 
^«^»>  Cidlen,  2  Bradford;  Mitchel  v.  BUnn,  5  Paige,  588; 
Miilcolm  v.  Malcolm,  3  Cush.  477;  McCurtee  v.  0.  A,  Society, 
9  Cowen,  437;  HaWs  Heirs  v.  HalVs  Exrs.,  38  Ala.  131. 

The  will  set  forth  in  the  answer  as  a  devise  of  the  land  in 
controversy;  and  the  stipulation,  by  virtue  of  which  alone 
it  was  in  evidence,  described  it  as  an  instrument  in  writiug, 
'*  purporting  to  be  his  last  will  and  testament."  It  was  not 
offered  in  evidence  for  the  distinct  purpose  of  proving  mar- 
riage or  legitimacy,  nor  for  any  purpose,  except  that  of 
proving  a  devise  of  the  demanded  premises. 

The  expressions  '*  Laura,  my  wife,"  and  *' Theodore,  my 
son,"  answered  no  purpose  of  the  alleged  devise,  except  to 
designate  or  describe  the  objects  of  the  testator's  bounty. 
For  this  purpose,  we  admit  they  were  in  evidence;  but 
there  was  no  question  on  this  score.  It  was  not  denied  that 
these  defendants  were  the  identical  persons  intended  by  the 
testator;  therefore,  for  all  purposes  of  the  alleged  devise, 
these  descriptive  expressions  performed  their  office,  and 
effected  their  object,  whether  they  were  true  descriptions  or 
not.  If  they  were  admissible  to  prove  marriage  or  legiti- 
macy, they  were  so  only  as  declarations  of  a  deceased  per- 
son, and  by  virtue  of  an  exception  to  the  general  rule  pro- 
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liibiting  hearsay  evidence,  allowed  in  cases  of  pedigree,  etc. 
But  allowing  the  declarations  in  the  will,  in  relation  to  the 
marriage  and  legitimacy,  were  properly  in  evidence,  they 
were  insufficient  to  prove  the  alleged  marriage  and  legiti- 
macy; and  so  the  Court  below  found. 

We  do  not  understand  how,  upon  any  principle  of  the  law 
of  evidence,  such  declarations  are  at  all  admissible,  except 
upon  two  grounds,  neither  of  which  existed  in  this  case : 

First — ^As  declarations  of  deceased  members  of  a  family, 
as  to  matters  of  pedigree,  not  susceptible  of  more  direct  or 
satisfactory  proof. 

Second — As  verbal  acts — being  part  of  the  res  gestce. 
f«ao)  Qf  ^jj^3  gj.gj.^  jj;,,  Phillips,  in  treating  of  the  excep- 
tions to  the  rule  excluding  hearsay,  saj-s:  **  Hearsay  state- 
ments of  deceased  persons  are  allowed  to  be  received  in 
matters  of  pedigree,  subject,  however,  to  various  qualifica- 
tions. This  exception  appears  to  be  founded  on  the  consid- 
erations that  the  facts  which  are  subject  of  inquiry  are  fre- 
quently of  an  ancient  date,  and  that  the  knowledge  of  them 
is  usually  confined  to  few  individuals.  J3y  limiting  the  ex- 
ception to  the  statements  of  deceased  persons,  a  resort  to 
this  kind  of  evidence  is  precluded,  where  the  heareay  ten- 
dered indicates  the  existence  of  more  satisfactory  proof,  and 
it  is  only  admitted  on  failure  of  the  ordinary  channels  of 
information:"  1  Phillips'  Ev.  248,  4  Am.  ed. 

But  in  the  following  paragraph  the  author  admits  that  the 
practice  has  not  been  in  strict  accord  with  these  principles, 
and  that  such  hearsay  statements  are  sometimes  admitted  to 
prove  facts  that  recently  transpired,  in  the  presence  of  liv- 
ing witnesses.  But  in  most  of  these  instances  it  will  be 
found  that  the  statements  wore  really  admitted  on  tt.e  second 
ground,  viz:  that  they  amount  to  verbal  acts — being  con- 
nected with  some  act  which  they  serve  to  qualify  or  explain; 
as  where  a  boy,  whose  parentage  is  in  question,  has  been 
brought  up  and  educated  in  a  family,  not  only  the  mauner 
in  which  he  was  treated,  but  what  members  of  tlo  family 
said  of  him,  and  his  relation  to  them,  may  be  proi  od.     So, 
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when  a  man  and  woman  are  shown  to  have  cohabited,  and 
treated  each  other  as  husband  and  wife,  what  they  said  to 
and  of  each  other,  and  especially  of  the  relation  between 
them  during  the  time  of  such  cohabitation,  may  be  proved 
to  qualify  or  explain  their  conduct.  In  these  cases  the 
statements  proved  are  not  hearsay,  but  original  evidence: 
1  PhUlips'  Ev.  185,  4  Am.  ed.;  1  Greenl.  Ev.,  sees.  106, 
108. 

But  the  declarations  of  Kichard  Pearson  are  not  admissi- 
ble on  the  first  ground  above  stated,  because  the  marriage 
^®**^  and  births  to  be  proved  by  them  were  of  recent  date, 
and  susceptible  of  proof  by  living  witnesses,  who  were  in 
Court  at  the  time  of  the  trial;  nor  on  the  second  ground, 
because  no  cohabitation  or  other  act  was  proven  which  could 
have  been  qualified  or  explained  by  those  declarations.  It 
did  not  appear  that  Richard  Pearson  ever  saw  the  defendant 
Laura,  or  the  infant  defendants,  much  less  that  he  ever  lived 
with  them,  or  treated  them  in  any  manner  whatever:  In  the 
Matter  of  Taylor^  9  Paige,  613;  TViUiams  v.  East  India  Com- 
pamjy  3  East,  192;  1  Phillips'  Ev.  573,  574,  4  Am.  ed. 

The  legitimacy  of  children  involves  a  lawful  marriage,  to 
prove  which  is  the  first  step  in  the  investigation;  so  that  the 
infant  defendants  as  well  as  the  defendant  Laura  are  bound 
to  prove  the  marriage  in  order  to  make  out  their  heirship; 
and  in  addition  to  this  the  infants  must  show  that  they  were 
born  of  the  marriage. 

Richard  Pearson  said  not  a  word  about  a  marriage — not  a 
woixl  about  the  birth  of  children.  When  and  where  did  the 
marriage  take  place?  Was  it  one  day,  one  year,  or  twenty 
years  before  the  date  of  the  will?  When,  where,  and  of 
what  mother  were  they  born  ?  In  what  case  was  the  issue 
of  legitimacy  ever  proved,  for  the  purpose  of  making  title 
to  property,  without  showing  who  was  the  mother  of  the 
alleged  heir?  In  this  case  the  answer  alleges,  and  the  infant 
defendants  are  bound  to  prove,  that  the  defendant  Laura  is 
their  mother;  yet,  so  far  as  the  expression  **my  son"  tends 
to  prove  legitimacy,  it  applies  as  well  to  some  other  woman. 
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There  is  no  proof  that  Kichard  Pearson  ever  saw  defend- 
ant Laura,  much  less  that  he  ever  cohabited  with  her,  nor 
that  she  ever  admitted  herself  to  be  his  wife  at  any  time 
before  the  commencement  of  this  action;  no  evidence  th<'it 
any  human  being  ever  heard,  or  had  the  least  reason  to  sus- 
pect, that  the  marriage  relation  ever  existed  between  them. 
Why  did  not  Laura  or  some  one  of  the  defendants  come  for- 
ward and  testify  to  the  marriage,  or  cohabitation,  or  some 
<•**>  other  slight  circumstance  tending  to  prove  a  marriage? 
Laura  must  have  known  the  fact  of  marriage,  if  any  there 
was;  and  some  of  the  infant  defendants  must  have  known 
many  of  the  circumstances  usually  deduced  to  prove  a  mar- 
riage. But  even  if  all  such  circumstantial  evidence  had 
been  adduced,  it  must  have  been  regarded  with  suspicion  so 
long  as  the  alleged  wife,  present  in  the  Court-room,  declined 
to  take  the  stand  and  testify  to  the  fact  itself:  1  Phillips' 
Ev.  573,  574,  4  Am.  ed.  and  note  166;  Id.  251  and  not^  91. 

All  this  applies  with  equal  force  to  the  evidence  of  the 
lieirship  of  the  infant  defendants.  Besides,  if  the  marriage 
is  not  proved  as  alleged,  the  claim  of  the  infants  must  fail, 
for  the  reason  that  they  are  limited  to  their  allegation  that 
they  were  born  of  that  marriage. 

As  to  the  mode  and  sufficiency  of  the  proof  of  marriage, 
we  cite  the  following  authorities:  People  v.  Anderson,  26  Cal. 
130;  Clayton  v.  Wardelly  4  N.  T.  230;  Kuhl  v.  Ena^ier,  7  B. 
Monroe,  130;  2he  McUter  of  Ihylor,  9  Paige,  611;  Maiiin's 
Heirs  v.  Martin,  22  Ala.  102;  Fornen  v.  HaUacker,  8  Serg. 
and  R.  158;  CaujoUe  v.  Fenie,  23  N.  T.  91;  26  Barb.  178. 

By  the  Court,  Crockett,  J. : 

lu  the  year  1865  one  Eichard  Pearson  died  in  the  County 
of  Colusa,  seised  of  certain  real  estate  situate  in  that  county, 
and  leaving  a  last  will  and  testament,  which  was  duly  admit- 
ted to  probate,  whereby  he  devised  to  the  defsndant  Laura 
Pearson,  who  is  styled  in  the  will  the  wife  of  the  testator, 
and  to  Theodore,  Henry,  Mary,  "William,  Richard,  and  Jeffer- 
son Pearson,  who  are  described  in  the  will  as  children  of  the 
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testator,  and  to  Susan  Price,  equal  portions  of  bis  real  estate. 
The  plaintiflf  is  a  daughter  of  Pearson  by  a  fonner  wife, 
from  whom  he  was  divorced;  and  the  actipn  is  ejectment  to 
recover  from  the  defendants  the  possession  of  all  the  real 
estate  of  which  her  father  died  seised.  The  plaiutiff  was 
io»3)  jj^^j.  mentioned  or  in  any  manner  referred  to  in  the  will 
of  her  father;  and  she  claims  that,  under  section  seventeen 
of  the  Statute  of  Wills,  she  inherited  from  him  as  though  he 
had  died  intestate.  In  the  Court  below  judgment  was  en- 
tered in  favor  of  the  plaiutiff  for  all  the  real  estate  of  which 
her  father  died  seised;  and  the  defendants  appeal  from  the 
judgment  and  from  the  order  denying  their  motion  for  a  new 
trial. 

At  the  trial  certain  facts  were  agreed  to  "  for  the  purposes 
of  the  trial  of  this  action,"  and  embodied  in  a  written  stipu- 
lation, signed  by  counsel.  The  answer  contained  a  literal 
copy  of  the  will,  and  among  other  facts,  it  was  admitted  by 
tlie  stipulation  that  Pearson  made,  executed,  and  published 
an  instrument  in  writing,  signed  and  sealed  by  him,  *' pur- 
porting to  be  his  last  will  and  testament,  in  the  presence  of 
witnesses,  as  set  forth  in  defendant's  answer  to  said  amended 
complaint."  The  stipulation  then  sets  forth  certain  pro- 
ceedin^j^s  of  the  Probate  Court,  touching  the  admission  of 
the  will  to  probate,  the  settlement  of  the  final  account  of 
the  executor,  and  the  distribution  of  the  estate,  which  it  is 
admitted  is  a  correct  statement  of  those  proceedings.  It 
was  also  admitted  that  the  plaintiff  is  a  daughter  of  Pearson 
by  his  former  wife,  from  whom  he  was  divorced;  and  that 
the  defendants  are  in  possession  of  the  land,  holding  the 
same  as  devisees  under  the  will,  and  under  the  decree  of 
distribution.  There  was  no  proof  that  the  defendant,  Laura 
Pearson,  was  the  wife,  or  the  other  defendants  the  children 
of  Eichard  Pearson,  except  such  as  is  furnished  by  the  facts 
admitted. by  the  stipulation,  or  by  the  original  will,  which 
the  defendants  claim  was  put  in  evidence. 

The  Court  below  held:  First,  that  there  was  no  proof,  or 
not  suiBcient  proof,  that  the  defendant  Laura  was  the  wife, 
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or  tho  minor  defendants  the  legitimate  children  of  Bichard 
Pearson,  deceased;  and  that  as  to  the  plaintiff,  he  must  be 
held  to  have  died  intestate;  that  being  his  only  heir  at  law, 
*•**'  she  is  entitled  to  the  whole  estate;  second,  that  the  de- 
cree of  distribution  is  void  on  its  face,  and  does  not  estop 
the  plaintiff. 

Tho  defendants  contended  that  these  rulings  are  errooe- 
ous;  and  further,  that  the  District  Court  is  not  the  proper 
forum,  or  ejectment  the  form  of  action  in  which  the  plaintiff 
can  assert  her  rights,  if  she  has  any. 

If  the  last  point  be  well  taken  it  is  decisive  of  this  appeal, 
and  will  therefore  be  first  considered.  That  the  District 
Court  has  jurisdiction  of  an  action  of  ejectment  every  one 
will  concede;  but  whether  the  plaintiff  can  maintain  that 
form  of  action  is  the  point  raised  by  the  defendants.  In 
discussing  this  point  it  becomes  material  to  inquire  by  what 
tenure  the  plaintiff  holds,  and  what  status  she  occupies 
towards  the  real  estate  of  her  deceased  father.  Section 
seventeen  of  the  Statute  of  Wills  provides  that  if  a  testator 
shall  omit  in  his  will  to  provide  for  any  of  his  children,  un- 
less it  shall  appear  that  the  omission  was  intentional,  the 
omitted  child  *' shall  have  the  same  share  in  the  estate  of 
tho  testator  as  if  he  or  she  had  died  intestate,  to  be  assigned 
as  provided  in  the  preceding  section."  The  next  precediog 
section  provides  that  if  a  child  be  bom  to  the  testator  after 
the  making  of  his  will,  and  no  provision  shall  be  made 
therein  for  such  child,  it  shall  have  the  same  share  iu  the 
estate  as  if  the  testator  had  died  intestate,  unless  it  shall  be 
apparent  from  the  will  that  it  was  the  intention  of  the  tes- 
tator that  no  provision  should  be  made  for  such  child;  **  and 
the  share  of  such  child  shall  be  assigned  as  provided  by  law, 
in  case  of  intestate  estate."  The  share  of  a  pretermitted 
child  is  therefore  to  be  **  assigned  as  provided  by  law,  ia 
case  of  intestate  estates." 

If  the  testator  leave  no  wife  surviving  him,  nor  any  issue 
except  the  pretermitted  child,  it  is  clear  tho  child  would 
t:ilio  the  whole  estate  in  the  same  manner  as  though  the  tes- 
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tiitor  hud  died  intestate.  The  estate  would,  of  course,  be 
^®*^^  subject  to  the  payment  of  debts;  and,  if  there  were  no 
other  statutory  provisions,  the  rights  of  the  child  would  be, 
in  all  respects,  precisely  the  same  as  though  the  testator 
had  died  intestate.  There  can  be  no  doubt  that,  in  such  a 
case,  the  child  would  take  by  descent,  and  not  by  purchase. 
But  section  eighteen  provides  that  the  share  of  the  omitted 
child  ''shall  be  first  taken  from  the  estate  not  disposed  of 
by  will,  if  any;  if  that  shall  not  be  sufficient,  so  much  as 
shall  be  necessary  shall  be  taken  from  the  devisees  or  lega- 
tees in  proportion  to  the  value  they  may  respectively  receive 
under  the  will,  unless  the  obvious  intention  of  the  testator 
in  relation  to  some  specific  devise  or  bequest,  or  other 
l^rovision  in  the  will,  would  thereby  be  defeated;  in  such 
case,  such  specific  devise,  legacy,  or  provision  may  be  ex- 
empted from  such  apportionment,  and  a  different  apportion- 
ment consistent  with  the  intention  of  the  testator  may  be 
adopted."  These  provisions  can  have  no  application  to  a 
case  in  which  the  testator  left  no  surviving  wife,  nor  any 
issue  except  the  pretermitted  child;  in  which  event  the  child 
would  take  the  whole  estate,  and  there  would  be  no  need 
for  any  apportionment.  The  same  remark  applies  to  section 
nineteen,  which  provides  that  if  the  omitted  child  shall  have 
had  an  equal  proportion  of  the  testator's  estate  bestow^ed  on 
it  in  the  life-time  of  the  testator  by  way  of  advancement,  it 
shall  take  nothing  under  these  provisions.  If  the  omitted 
child  is  entitled  to  the  whole,  the  question  of  advancement 
becomes,  of  course,  immaterial.  I  am,  therefore,  of  opin- 
ion that  if  there  was  no  surviving  wife,  or  other  issue  of  the 
testator  than  the  plaintiff,  she  might  maintain  ejectment  if 
there  be  no  pending  administration  of  the  estate. 

But  it  is  argued  that,  even  though  there  be  a  surviving 
wife,  and  other  lawful  issue  than  the  omitted  child,  the 
latter  will  nevertheless  take  by  descent,  as  though  the  tes- 
^^^^  tator  had  died  intestate,  and  will  become  a  tenant  in 
common  with  the  wife  and  other  children;  in  which  event, 
ejectment  would  lie  to  recover  the  share  of  the  omitted  child 
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iu  the  real  estate,  if  there  be  no  administration.  In  support 
of  tliia  view,  it  is  claimed  that  the  provisions  in  sections 
eighteen  and  nineteen  only  regulate  the  method  of  distribu- 
tion, and  do  not  touch  the  question  of  the  tllle  acquired  by 
the  omitted  child.  On  the  other  hand,  it  is  urged  that  tho 
title  of  all  the  estate  devised  passes  by  the  will  to  the  de- 
visees, and  that  the  omitted  child  has  no  interest  whatever 
thertun,  if  tiiere  be  an  amount  of  the  estate  not  devised 
equivalent  to  the  share  of  such  child,  or  if  its  share  wjis  ad- 
vanced by  the  testator  in  his  life-time.  But  if  no  advance- 
ments were  made,  and  if  there  be  no  estate  not  devised, 
still,  it  is  claimed,  the  iiile  passes  to  the  devisees  by  the  will, 
and  that  the  rights  of  the  omitted  child  can  bo  worked  out 
only  through  proceedings  in  the  Probate  Court  for  distribu- 
tion; or  if  there  be  no  administration,  then  through  the 
medium  of  a  Court  of  equity.  Under  section  seventeen,  the 
omitted  child  is  to  **  have  the  same  share  in  the  estate  of 
the  testator  as  if  he  or  she  had  died  intestate,"  to  be  assigned 
*'as  provided  by  law  in  case  of  intestate  estates." 

The  next  inquiry  is,  what  would  have  been  the  share  of 
such  child  if  the  testator  had  died  intestate,  and  how  must 
it  have  been  assigned  ?  The  Statute  of  Descents  and  Distri- 
butions answers  the  first  branch  of  the  iuquiiy.  '*WLeu 
any  person  having  title  to  any  estate,  not  otherwise  limited 
by  marriage  contract,  shall  die  intestate  as  to  such  estate,  it 
shall  desceiuly  and  be  distributed,  subject  to  the  payment  of 
his  or  her  debts,  in  the  following  manner,"  and  then  pro- 
ceeds to  define  the  *'  shares  "  which  the  surviving  husband, 
or  wife,  and  the  children,  if  there  be  any,  are  to  take.  Tho 
estate  descends,  and  the  title  vests  in  the  heirs,  by  operation 
of  law,  subject  to  the  payment  of  debts.  The  retujouable 
inference  from  these  provisions  is,  that  the  omitted  child  is 
(**^>  to  take  the  same  share  of  the  estate,  and  to  hold  it  by 
the  same  title  as  though  the  testator  had  died  intestate;  and 
it  is  to  be  assigned,  **as  provided  by  law  in  case  of  intestate 
estates."  That  is  to  say,  it  is  to  be  distributed,  after  the 
payment  of  debts,  to  those  entitled  to  it,  by  a  decree  or 
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order  of  the  Probate  Court.  But  section  eighteen  provicles 
that  in  a  certain  contingency  the  usu^il  order  of  distribution 
is  to  be  departed  from.  If  a  portion  of  the  estate  be  not 
devised,  so  much  of  this  as  may  be  necessary  shall  be 
assigned  to  the  omitted  child,  in  lieu  of  its  interest  in  the 
remainder  of  the  estate;  or  if  it  has  already  received  its 
full  share  by  way  of  advancement,  it  shall  receive  nothing 
more.  But  all  this  relates  merely  to  the  basis  of  the  distri- 
bution, and  to  the  method  adopted  for  assigning  to  the 
omitted  child  its  share  of  the  estate,  but  has  no  reference 
to  the  question  of  title,  or  the  tenure  by  which  the  estate  is 
held.  I  am,  therefore,  of  opinion  that  the  omitted  child 
takes  the  title  by  descent,  and  becomes  a  tenant  in  common 
with  the  devisees.  If  it  were  otherwise,  and  if  the  title  to 
the  property  went  exclusively  to  the  devisees,  a  conveyance 
by  them  to  a  purchaser  in  good  faith,  and  for  a  valuable 
consideration,  would  exonerate  the  estate  from  the  claim  of 
the  omitted  heir,  and  remit  him  to  his  remedy  against  the 
devisees  personally.  This  remedy  would  often  be  of  no 
practical  value;  and  the  omitted  heir  would  hold  his  estate 
by  a  frail  tenure,  if  he  had  no  greater  security  than  the  per- 
sonal liability  of  the  devisee.  The  following  authorities 
tend  to  support  the  proposition  that  the  omitted  child  takes 
the  iiLle  by  descent:  Wilson's  Exrs.  v.  Foskei,  6  Met.  405; 
Bancroft  v.  Ives,  3  Gray,  371;  Bradlf/  v.  Ilradbj,  24:  Mo.  312; 
Hargurdwe  v.  PuUe,  27  Mo.  423. 

This  brings  us  to  the  point,  whether  the  Court  below 
erred  in  holding  that  there  was  no  sufficient  proof  that  the 
defendant  Laura  was  the  wife,  and  the  minor  defendants 
the  legitimate  children  of  the  testator.  In  considering  this 
(€K8)  point,  we  shall  treat  the  original  will  as  having  been 
put  in  evidence.  It  appears  from  the  statement  on  motion 
for  a  new  trial,  that  at  the  close  of  the  testimony  "plaintiffs 
counsel  then  said  that  they  desired  that  the  original  will 
should  go  with  the  papers  in  evidence,  that  the  Court  might 
inspect  the  original  manuscript,  and  observe  the  alterations 
and  interlineations  in  different  handwritings,  to  which  the 
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defendant's  counsel  assented,  saying  that  they,  too,  wanted 
it  to  go  in  evidence."  We  think  this  must  be  regarded  as 
putting  the  will  in  evidence  for  every  purpose  for  which  it 
was  legitimate  testimony.  The  recitals  in  the  will  consti- 
tute the  only  evidence  offered  tending  to  prove  that  the 
defendant  Laura  was  the  wife,  and  the  minor  defendants 
the  legitimate  children  of  the  testator. 

But  if  the  recitals  were  competent  evidence,  tending  to 
prove  the  fact,  and  if  there  was  no  rebutting  evidence,  it  is 
insisted,  nevertheless,  that  the  evidence  was  insufficient  to 
establish  the  marriage  and  the  legitimacy  of  the  children. 
The  first  point  to  be  examined  is  whether  the  recitals  in 
the  will  furnish  any  evidence  which  the  Court  could  prop- 
erly consider  as  tending  to  prove  the  controverted  facts. 
That  such  evidence  has  been  received  in  Courts  of  high 
authority  admits  of  no  doubt.  The  earliest  case  to  which 
our  attention  has  been  called  is  Goodnght  v.  Moss,  2  Cowper, 
591,  in  which  Lord  Mansfield  held  that,  on  an  issue  as  to 
the  legitimacy  of  the  plaintiff,  the  answer  of  his  deceased 
mother  to  a  bill  in  chancery,  wherein  she  admitted  he  was 
born  out  of  wedlock,  was  admissible  in  evidence.  The 
decision  was  put  upon  the  ground  that  if  the  mother  had 
been  living  she  would  have  been  a  competent  witness  to 
prove  the  fact  and  that  after  her  death  her  declarations 
were  competent.  He  says:  **An  entry  in  a  father's  family 
Bible,  an  inscription  on  a  tombstone,  a  pedigree  hung  up 
in  the  family  mansion,  are  all  good  evidence.  So  the  dec- 
larations of  parents  in  their  life-time." 

(oso)  ffjjQ  answer  was  therefore  admitted  as  a  declaration  by 
the  mother  touching  the  legitimacy  of  the  son.  In  Vowles 
v.  Young,  13  Ves.,  Jr.,  141,  Lord  Chancellor  Erskine  held 
that  the  declaration  of  a  husband,  to  the  effect  that  his  wife 
was  illegitimate,  was  admissible  in  evidence.  Li  JV/iitelocke 
V.  Baker,  in  the  same  volume,  p.  514,  Lord  Eldon  says: 
*  'Declarations  in  the  family,  descriptions  in  wills,  descriptions 
upon  monuments,  descriptions  in  Bibles  and  registry  books, 
all  are  admitted  upon  the  principle  that  they  are  the  natural 
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effusions  of  a  party  who  must  know  tbo  truth,  and  who 
speaks  upon  an  occasion  when  his  mind  stands  in  an  even 
position,  without  any  temptation  to  exceed  or  fall  short  of 
the  truth."  The  case  of  Doe  on  demise  of  Johnson  v.  The 
Earl  of  PembroJie,  11  East,  504,  carries  the  doctrine,  ap- 
parently, to  an  extreme  length.  In  that  case  the  question 
was  whether  one  Wm.  Johnson,  through  whom  the  plaintiff 
claimed,  had  an  elder  brother,  Thomas,  through  whom  the 
defendants  claimed.  On  this  point  the  defendants  offered 
in  evidence  a  paper,  purporting  to  be  the  will  of  one  Rich- 
ard Johnson,  signed  by  him,  and  properly  attested,  dated  in 
17S8,  but  with  the  seal  torn  off.  In  this  condition  it  was 
found  shortly  after  the  death  of  the  person  last  seised,  in  a 
drawer  in  his  house,  where  it  was  kept  with  several  canceled 
bonds  and  a  current  lease  of  his  farm.  It  appeared  by  other 
evidence  that  John  Johnson's  father  was  named  llichard; 
and  if  ho  were  the  maker  of  the  will  which  was  found  in 
the  drawer  of  his  grandson,  the  person  last  seised,  then  it 
did  appear  by  the  will  of  the  grandfather  that  ho  had  an 
elder  brother  named  Thom&s,  who  was  also  the  elder  brother 
of  William,  through  whom  the  plaintiff  claimed.  Lord 
Ellenborough  admitted  the  will  in  evidence,  on  the  ground 
that,  being  kept  with  other  family  papers,  as  something  re- 
lating to  the  family,  it  might  be  considered  as  a  recognition 
that  there  was  a  person  in  the  family  of  the  name  of  Thomas 
Johnson,  an  elder  brother  of  William,  through  whom  the 
(C30)  plaintiff  claimed.  In  Shney  v.  Wade,  1  Mylne  &  Craig, 
338,  the  question  was  whether  one  Robert  Moreton  was  the 
legitimate  son  of  Slaney  Moreton  and  Elizabeth  Moreton, 
his  wife.  In  deciding  the  case,  the  Lord  Chancellor  said: 
**It  is  proved,  therefore,  that  there  was  a  Slaney  Moreton 
and  an  Elizabeth,  his  wife,  at  Birmingham;  that  after  the 
death  of  Slaney  Moreton,  Elizabeth  Moreton,  widow,  speaks 
of  her  son,  Robert  Moreton,  there  being  no  trace  of  any  sec- 
ond marriage;  in  addition  to  which,  Robert  Jones  Moreton, 
by  his  will,  gives  two  thousand  pounds,  in  trust,  for  Robert 
Moreton,  of  Bilstun,  the  lunatic,  describing  him  as  his  rela- 
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tion.  This,  in  the  absence  of  evidence  throwing  any  doubt 
upon  the  case,  is  conclusive  of  the  fact  that  Kobert,  the 
lunatic,  is  the  legitimate  son  of  Slanej  Moreton,  and  Eliza- 
beth, his  wife."  The  Court  not  only  held  that  the  declar- 
ations of  the  mother,  and  the  will  of  the  relative,  were 
competent,  but  that  in  the  absence  of  rebutting  proofs  or 
circumstances,  they  were  sufficient  evidence  of  legitimacy. 
The  same  rule  appears  to  have  been  adopted  in  some 
American  Courts  of  high  authority.  In  Caujolle  v.  Ferric, 
26  Barb.  177,  the  declarations  of  a  mother,  as  to  the 
legitimacy  of  her  son,  were  held  to  be  admissible  iu  evi- 
dence after  her  death,  if  they  were  made  ante  litem  motam. 
The  case  was  taken  to  the  Court  of  Appeals,  where  this  rul- 
ing was  affirmed:  23  N.  T.  91.  In  lenton  v.  lieed,  4  John. 
52,  the  question  was  whether  a  marriage  had  been  solemn- 
ized between  the  plaintiff  and  one  Beed.  The  Court  say: 
**  Proof  of  an  actual  marriage  was  not  necessary.  Such 
strict  proof  is  only  required  in  prosecutions  for  bigamy, 
and  iu  actious  for  criminal  conversation.  A  marriage  may  be 
proved  in  other  cases  from  cohabitation,  reputation,  acknowl- 
edgment of  the  parties,  reception  in  the  family,"  etc. 

But  wo  have  been  referred  to  two  cases,  which,  it  is 
claimed,  hold  a  contrary  doctrine,  Clayton  v,  TVardell,  4  N. 
T.  2oO,  and  Blackburn  v.  Crawford,  3  Wall.  170.  In  the 
(031)  foriQer  case,  the  question  was  as  to  the  legitimacy  of 
the  issue  of  a  marriage,  which  was  claimed  to  be  void  on  the 
ground  tliat  the  wife  had  been  previously  married,  and  thai 
the  first  marriage  had  not  been  dissolved  or  terminated  by 
the  death  of  the  husband  or  otherwise.  There  was  no 
direct  proof  of  the  first  marriage,  and  it  was  attempted  to 
establish  it  by  evidence  of  cohabitation,  of  acknowledgment 
of  a  marriage,  of  reception  by  their  relatives  and  friends, 
and  of  common  reputation.  It  was  clearly  proved  that  the 
connection  between  the  parties,  at  its  commencement  aod 
for  a  considerable  time  thereafter,  was  meretricious,  and  Ibe 
evidence  tending  to  prove  a  subsequent  marriage  was  con- 
flicting and  unsatisfactory.     On  these  facts,  the  Court  held 
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tljat  the  presumption  was  quite  as  strong  that  the  connec- 
tion continued  to  be  meretricious  as  that  there  was  a  subse- 
quent marriage.  **The  most  that  can  be  said  upon  this 
point  is  that  there  is  a  conflict  of  presumption,  and  in  such 
a  case  the  rule  is  that  that  must  yield  which  has  the  least 
probability  to  support  it,"  (p.  237).  The  decision  turned 
upon  the  point  that  the  connection  having  been  at  its  com- 
mencement and  for  a  considerable  time  thereafter  meretri- 
cious, the  presumption  was  it  so  continued,  unless  the 
contrary  appeared;  and  the  evidence  in  the  case  was  insuf- 
ficient to  overcome  the  presumption. 

JOlaclbnrn  v.  CrUivford  was  a  somewhat  similar  case.  The 
connection  between  the  parties  was  conceded  to  have  been, 
at  its  commencement,  and  for  many  years  thereafter,  mere- 
tricious, and  the  question  was  whether  a  secret  marriage 
had  subsequently  taken  place.  The  female  testified  posi- 
tively to  the  marriage;  but  the  priest  by  whom  she  claimed 
it  was  celebrated,  had  no  recollection  of  it,  and  there  was 
no  evidence  of  it  to  be  found  in  the  church  register.  The 
alleged  husband,  in  his  last  will  and  testament,  declared  the 
children  to  be  illegitimate,  and  so  stated  to  the  attorney 
who  drew  up  the  will.  In  support  of  the  marriage,  there 
«tt2)  ^yj^g  ^Ijq  positive  testimony  of  the  alleged  wife,  the 
iiotdrious  cohabitation  of  the  parties,  the  recognition  of  the 
children  by  both  parents,  and  the  fact  that  they  were  per- 
mitted to  take  the  name  of  the  father.  On  the  other  hand, 
the  wife  admitted  the  connection  to  have  been  for  many 
years  meretricious,  and  there  was  no  record  of  the  mar- 
rijige,  nor  did  the  priest  remember  to  have  celebrated  it. 
[n  addition  to  these  facts,  the  alleged  husband,  in  his  will, 
declared  the  children  to  be  illegitimate.  Said  Mr.  Justice 
Swayne,  in  delivering  the  opinion  of  the  Court:  **  Under 
mich  circumstances,  the  law  makes  no  presumption.  The 
question  to  be  determined  was  one  of  fact  and  not  of  law." 

There  is  nothing  in  either  of  these  cases  in  conflict  with 
those  previously  cited.  On  the  contrary,  in  Blaclcbinm  v. 
Crawford  the  will  and  declarations  of  the  father  were  re- 
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ceived  as  competent  evidence  tending  to  disprove  the  mar- 
riage and  the  legitimacy  of  the  children;  and  in  Claf/ton  v. 
Wardt'U,  Mr.  Justice  Harris,  in  delivering  the  opinion  of 
the  Court,  said:  '*  But  I  am  unable  to  see  why  it  should  be 
necessary  to  prove  the  first  marriage  by  eye-witnesses  of 
the  ceremony,  or  those  who  heard  the  marriage  agreement; 
every  other  case  the  acts  and  admissions  of  a  party,  even 
though  he  be  accused  of  a  capital  offense,  are  evidence 
against  him.  It  is  not  easy  to  say  why  such  evidence 
should  not  be  received  to  prove  a  marriage." 

It  cannot  be  denied  that  in  an  issue  touching  the  legiti- 
macy of  the  children,  the  parents,  if  living,  would  be  com- 
petent witnesses  to  prove  the  marriage,  and  I  think  it  is 
equally  clear,  both  on  reason  and  authority,  that  after  the 
death  of  the  parent  his  admissions  are  likewise  competent 
for  the  same  jmrpose,  and  if  the  oral  admissions  would  be 
competent,  written  declarations  should  be  entitled  to  at 
least  us  much  weight:  1  Greenl.  Ev.  sec.  104. 

But  it  is  claimed  by  counsel  that  such  admissions,  if  admis- 
sible at  all,  are  only  so,  first,  when  the  facts  are  not  suscep- 
^^'^^^  tiblo  of  more  direct  and  positive  proof;  or,  second,  when 
they  are  verbal  acts  constituting  part  of  the  res  gestce.  I  do 
not  understand  the  rule  to  be  thus  limited.  In  Blackburn  v. 
Crawford^  suprciy  the  declarations  and  will  of  the  father, 
though  of  recent  date,  were  admitted  to  disprove  the  mar- 
riage. 

In  the  same  case,  the  declarations  of  a  deceased  sister  of 
the  alleged  wife,  to  the  effect  that  she  was  present  at  the 
alleged  marriage,  were  offered  to  be  proved.  But  the  Su- 
preme Court  held  the  evidence  to  be  incompetent,  on  the 
ground  that  the  sister  was  in  no  wise  related  to  the  family 
of  the  person  last  seised  of  the  estate,  and  did  not  come 
within  the  rule  which  permits  the  declarations  of  deceased 
members  of  a  family  to  be  given  in  evidence  on  questions 
of  pedigree.  But  the  Court  say:  **To  prove  this  relation- 
ship, it  was  competent  for  them  to  give  in  evidence  the 
declarations  of  any  deceased  member  of  that  family.'' 
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I  am  therefore  of  opinion  that  the  recitals  in  the  will 
were  competent  evidence,  tending  to  establish  the  marriage 
and  the  legitimacy  of  the  children.  But  the  Court  below 
held  that  even  though  the  recitals  be  competent  they  did 
not  of  themselves  constitute  sufficient  evidence  on  this 
point,  in  the  face  of  the  fact  that  the  alleged  wife  was  a 
competent  witness  to  prove  the  marriage,  but  was  not  called 
for  that  purpose.  Competent  evidence  tending  to  prove 
the  fact  in  issue  is  ordinarily  sufficient  in  the  absence  of  all 
rebutting  evidence.  But  there  are  cases  in  which  the  evi- 
dence, though  competent  and  sufficient  as  far  as  it  goes, 
yet  falls  short  of  proving  the  whole  fact  in  issue.  If  it 
became  material  to  prove  that  A.  or  B.  had  notice  of  a 
particular  fact  it  would  be  competent  to  prove  by  A.  that 
he  had  no  notice.  But  that  would  not  tend  to  prove  that 
B.  had  not,  and  unless  the  want  of  notice  to  B.  was  proved 
^•"*^  the  point  in  issue  would  not  be  established.  Such 
was  the  case  of  Williama  v.  East  Lidia  Company,  3  East, 
192,  cited  by  plaintiflTs  counsel.  The  plaintiff  in  the  action 
was  the  owner  of  a  vessel  on  which  the  defendant  had 
caused  to  be  shipped  a  quantity  of  combustible  material, 
which  took  fire  and  damaged  the  vessel.  The  plaintiff 
alleged  that  no  notice  was  given  to  the  officers  of  the  vessel 
of  the  combustible  nature  of  the  material.  This  was  the 
point  in  issue;  and  it  appeared  at  the  trial  that  the  first 
mate,  who  received  the  goods  on  board,  was  dead;  but  that 
the  person  who  delivered  them  on  board  was  living,  and  his 
testimony  might  have  been  had.  The  Court  held  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  the  want  of 
notice;  and  he  accordingly  called  the  master  and  second 
mate,  who  testified  that  they  had  no  notice;  but  he  omitted 
to  call  the  person  who  delivered  the  goods  on  board,  to 
prove  that  the  first  mate  had  no  notice.  On  these  facts  the 
Court  properly  nonsuited  the  plaintiff,  on  whom  it  was  in- 
cumbent to  prove  that  neither  the  master  or  either  of  the 
mates  had  notice.  He  proved  that  the  master  and  second 
mate  were  not  notified,  but  there  was  no  proof  as  to  the 
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first  mate.  The  testimony  was  competent  and  sufficient  as 
far  as  it  went,  but  it  did  not  go  far  enough.  It  was  wholly 
silent  as  to  a  material  element  in  the  question  of  notice, 
to  wit:  notice  to  the  first  mate.  There  is  no  analogy  be- 
tween the  principle  settled  in  that  case  and  the  question 
involved  in  this;  if  Pearson's  will  was  competent  and 
tended  to  prove  anything  touching  the  marriage,  it  tended 
to  prove  the  whole  point  in  issue,  and  not  only  one  branch 
of  it.  The  question  of  the  marriage  was  a  unit,  and  not 
divisible  into  several  parts,  as  was  the  question  of  notice 
in  the  case  cited.  If  the  will  tended  to  prove  anything  on 
that  subject  it  tended  to  prove  all  that  was  involved  in  that 
issue. 

It  might,  and  doubtless  would  have  been  more  satisfac- 
tory if  the  defendants  had  called  witnesses  to  prove  the 
marriage,  or  had  established  it  in  some  of  the  more  usual 
(635)  methods.  But  as  the  will  was  competent  evidence 
tending  to  prove  the  fact  and  was  admitted  without  objec- 
tion, it  ought  not  to  be  disregarded  merely  because  fuller 
proof  might  have  been  made.  If  the  rule  were  otherwise, 
a  party  could  never  safely  rest  on  competent  and  uncontra- 
dicted evidence,  tending  to  prove  the  fact  in  issue,  if  it 
appeared  he  might  have  made  fuller  proof. 

It  is  urged,  however,  by  the  defendants,  that  the  plaintiff 
is  estopped,  by  the  decree  of  distribution,  from  claiming 
any  portion  of  the  estate.  But  the  Court  below  properly 
held  the  decree  to  be  void  as  to  the  plaintiff,  for  want  of 
jurisdiction  over  her  person.  Section  one  hundred  and  fifty- 
seven  of  the  Probate  Act  requires  that  the  order  to  show 
cause  **  shall  be  personally  served  on  all  persons  interested 
in  the  estate,  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  shall  be  published  at  least  four  suc- 
cessive weeks  in  some  newspaper,  as  the  Court  or  Judge 
shall  order;  provided,  however,  that  if  all  persons  interested 
in  the  estate  shall  signify,  in  writing,  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with."  By  section  two 
hundred  and  sixty,  the  foregoing  provision  is  made  applica- 
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ble  to  proceedings  for  distribution.  There  were,  then, 
three  methods  by  which  jurisdiction  might  be  acquired: 
first,  by  a  personal  sei'vice  on  all  persons  interested  in  the 
estate;  second,  by  publication  for  four  successive  weeks; 
third,  by  the  assent,  in  writing,  to  the  distribution,  by  all 
persons  interested  in  the  estate.  It  appears  on  the  face  of 
the  decree  that  on  the  eighth  of  May  the  Court  made  an 
order  directing  all  persons  interested  in  the  estate  to  appear 
on  the  fourth  day  of  the  following  June,  to  show  cause  why 
an  order  distributing  the  estate  should  not  be  made;  and 
also  directing  that  notice  be  given  by  publication  in  a  speci- 
fied newspaper  for  four  successive  weeks.  It  appears  on 
the  face  of  the  order  that  so  much  of  it  as  related  to  the 
publication  was  impracticable.  Between  the  eighth  of  May 
^•'**^  and  the  fourth  of  June  it  was  impossible  to  publish 
the  notice  for  four  successive  weeks.  The  attempt  to  give 
notice  by  publication  was  therefore  nugatory;  and  it  does 
not  appear  that  service  was  made  or  attempted  in  any  other 
method.  Nor  did  the  plaintiff,  in  any  manner,  appear  in 
the  proceeding.  The  decree,  it  is  true,  recites  the  appear- 
ance of  Goad,  who  is  represented  as  the  **  attorney  ap- 
pointed to  represent  the  minor  heirs  of  said  estate."  It 
appears  by  stipulation  that  when  the  will  was  admitted  to 
probate,  Goad  was  appointed  *'  to  represent  the  minor  heirs 
named  in  said  will  only,"  and  that  on  the  settlement  of  the 
executor's  account  Goad  appeared  as  the  "guardian  of  the 
minors  named  in  the  will  interested  in  said  estate,  except 
the  plaintiff."  There  is  nothing  to  show  that  he  was  the 
guardian  of  the  plaintiff,  or  was  ever  appointed  to  represent 
her.  Under  these  circumstances  the  recital  in  the  decree 
of  the  appearance  of  Goad,  the  **  attorney  appointed  to 
represent  the  minor  heirs  of  Siiid  estate,"  must  be  construed 
as  an  appearance  by  him  only  for  the  minors  whom  he  had 
been  appointed  to  represent,  and  not  for  the  plaintiff,  for 
whom  he  had  no  authority  to  appear. 

The  decree  recites  the  method  adopted  to  acquire  juris- 
diction over  the  persons  of  those  interested  in  the  estate; 
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and  it  affirmatively  appears  in  the  body  of  the  decree  that 
this  method  was  ineffectual.  When  the  record  discloses 
what  was  done  to  acquire  jurisdiction,  *'it  will  not  be  pre- 
sumed that  something  different  was  done:"  HahriY.  Kellf/, 
34  Cal.  407.  The  Court  therefore  never  acquired  jurisdic- 
tion over  the  person  of  the  plaintiff;  and  as  to  her  the 
decree  is  void. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


<«8^  [No.  3,848.] 

FKEDERICK  H.  WOOD  v.  FEEDEEICK  WEEDE. 

Mechanics*  Lien. — A  claim  of  a  lien  filed  under  the  mechanics*  lien  law  of 
1867-8  must  state  the  name  of  the  person  by  whom  the  claimant  was 
employed.  The  lien  can  be  maintained  only  by  a  substantial  obserrance 
of  the  provisions  of  the  statute. 

Appeal  from  the  District  Court.  Third  Judicial  District, 
County  of  Alameda. 

This  action  was  brought  to  foreclose  a  lien  claimed  upon 
a  dwelling-house  for  labor  performed  upon  it.  The  defend- 
ant objected  to  the  lien  being  received  in  evidence,  because 
it  did  not  contain  the  name  of  the  person  by  whom  the 
plaintiff  was  employed.  The  Court  overruled  the  objection. 
The  plaintiff  had  judgment,  and  the  defendant  appealed. 

S.  G.  Nye,  for  Appellant,  argued  that  it  was  error  to 
receive  the  lien  in  evidence,  and  cited  BoUomly  v.  Grace^  2 
Cal.  90;  and  Davis  v.  Livingston,  29  Cal.  283. 

B.  Moyes,  for  Respondent. 

By  the  Court: 

The  claim  of  a  lien  for  labor  filed  by  the  plaintiff  in  the 
office  of  the  County  Recorder  is  insufficient  under  the  pro- 
visions of  the  fifth  section  of  the  Act  (Acts  1867-8,  p.  689), 
in  that  it  wholly  fails  to  state  '^  the  name  of  the  person  by 
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whom  he  was  employed."  The  claim,  as  filed  in  the  Recor- 
der's oflBce,  sets  forth  that  Wrede  caused  the  construction  of 
the  dwelling-house  and  improvements  with  respect  to  which 
the  lien  is  asserted;  but  this  is  not  in  any  sense  a  statement 
of  the  name  of  the  person  by  whom  the  plaintiff  was  em- 
ployed, nor  could  it  have  been  intended  as  such,  for  it 
appears  by  the  record  that  Wrede,  the  owner  of  the  build- 
ing, entered  into  a  written  contract  with  the  defendant,  R. 
(688)  ^  g_  Wood,  for  the  ei-ection  of  the  dwelling-house  at 
a  fixed  price  named  therein,  and  that  in  fact  the  plaintiff 
was  not  employed  by  Wrede  at  all,  but  that  the  defendant 
Wood  alone  employed  him. 

The  lien  provided  by  the  statute  can  be  maintained  only 
by  a  substantial  observance  of  its  provisions,  and  though  we 
are  certainly  not  disposed  to  defeat  the  lien  by  a  nice  criti- 
cism of  the  language  in  which  the  claim  is  set  forth,  we  are 
not  at  liberty  to  uphold  it  in  the  face  of  the  total  omission 
to  comply  with  a  plain  requirement  of  the  Act. 

Judgment  reversed  and  cause  remanded. 


[No.  3,829.] 

EDWAED  McLaughlin  and  c.  t.  eyland  v.  jesse 

B.  HAET,  AND  HIS  Wife,  SALLIE  C.  HAET,  HENEY 
PIEECE,  WILLIAM  PIEECE,  OTTO  SCHETTEE, 
EDWAED  PIGUET,  EUGENE  L.  SULLIVAN,  and 
J.  B.  E.  CAVALIEE. 

MoRTGAGiNO  HoMESTEAD. — If  the  husband  and  wife  own  a  tract  of  land,  a 
part  of  which  is  claimed  as  a  homestead,  and  both  execute  a  mortgage 
on  the  whole  tract  to  secure  a  debt,  and  the  husband  afterwards  executes 
a  mortgage  upon  the  part  not  covered  by  the  homestead  to  secure  his 
debt,  and  the  first  mortgagee  forecloses,  making  the  other  mortgagees 
parties,  the  second  mortgagees  cannot  insist  that  the  homestead  be  sold, 
but  the  decree  should  direct  the  part  not  covered  by  the  homestead  to  be 
first  sold,  and  if  the  proceeds  satisfy  the  first  mortgage,  that  the  home- 
stead be  reserved  from  sale.  The  second  mortgagees  must  rely  on  the 
surplus,  if  any,  arising  from  the  sale  of  the  part  not  covered  by  the 
mortgage. 
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Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  County  of  Sauta  Clara. 

The  action  was  brought  by  Edward  McLaughlin  and  C. 
T.  Kyland,  copartners,  doing  business  under  the  firm  name 
of  McLaughlin  &  Ryland,  to  foreclose  a  mortgage  given  by 
the  defendants,  Hart  and  wife,  to  secure  the  payment  of  a 
(639)  promissory  note  made  by  Hart  to  Ryland,  and  after- 
wards assigned  to  the  firm.  Subsequent  to  the  making  of  the 
mortgage  the  defendant  Hart,  to  secure  his  own  debts,  exe- 
cuted other  mortgages  (in  which  his  wife  did  not  join)  to 
the  defendants,  H.  &  W.  Pierce,  Otto  Schetter,  and  Edward 
Piguet.  Hart  and  his  wife  had  claimed  fifty  acres  of  the 
land  mortgaged  as  a  homestead,  and  had  filed  a  declaration 
of  homestead  as  required  by  law.  The  first  mortgage  cov- 
ered the  homestead,  but  the  subsequent  ones  did  not  include 
it.  The  Pierces,  Schetter,  and  Piguet  filed  a  cross-com- 
plaint, asking  to  have  their  mortgage  foreclosed.  By  the 
decree  the  homestead  was  exempted  from  sale,  unless  it 
should  be  tound  necessary  to  have  recourse  to  it  in  case  the 
remainder  of  the  property  should  be  found  insufficient  to 
satisfy  the  first  mortgage  and  the  Sheriff's  fees.  Schetter 
and  Piguet  appealed. 

Sidney  F.  Smith  &  Son  for  Appellants,  argued  that  the  ap- 
peal was  based  upon  the  position  that  the  case  presented  a 
condition  of  affairs  to  which  was  applicable  the  equitable 
doctrine,  that  where  one  creditor  has  two  funds  to  which  he 
can  resort  and  another  creditor  has  a  lien  on  but  one  of  these 
funds,  the  latter  can  force  the  former  to  go  to  the  fund  which 
is  not  controlled  by  the  latter,  and  that  the  equity  of  Mrs. 
Hart  as  to  her  homestead  was  subordinate  to  the  equity  of 
the  lien  holders,  and  cited  Wliite  v.  Polleys,  22  Wis.  503; 
Story's  Eq.,  sec.  633. 

G.  B.  Toiingei^  for  Respondents,  cited  Long's  Eq.  612; 
Will.  Eq.  338;    Gi-egg  v.  Bostwick,  33  Cal.  220;  Delaney's 
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Estate,  37  Cal.  176;  Barber  v.  Babel,  36  Cal.  11;  Spear  v. 
Ward,  20  Cal.  660;  VartU  v.  Underwood,  18  Barb.  561. 

By  the  Court: 

It  is  clear  that  as  against  the  McLaughlin  mortgage  Mrs. 
Hart  had  the  right  to  insist  that  the  outside  lands  included 
(«40)  jjj  ^Yiixi  mortgage  should  be  exhausted  before  resorting 
to  the  homestead  tract.  In  this  view  these  outside  lands 
constituted,  to  the  extent  of  their  value,  a  security  provided 
against  the  possible  sacrifice  of  her  homestead  to  pay  Mc- 
Laughlin's debt.  This  security,  for  obvious  reasons,  could 
not  be  impaired  to  her  injury  without  her  consent.  The 
debts  are  owing  by  her  husband,  and  the  liens  of  the  junior 
mortgagees  upon  the  outside  lands  were  created  by  him 
alone  and  without  her  consent,  and  to  hold  that  these  latter 
mortgagees  may,  for  their  own  benefit,  compel  a  sale  of  the 
homestead  to  satisfy  the  McLaughlin  mortgage,  would  be  in 
eflfect  to  create  a  lien  in  favor  of  the  junior  mortgagees 
upon  the  homestead  of  Mrs.  Hart  without  her  consent. 

Decree  affirmed;  remittitur  forthwith. 


[No.  2,879.] 

BEENAL  V.  WADE. 


Recallikq  REMrruTUK. — If  a  petition  for  rehearing  is  deposited  in  an  ex- 
press office  (the  usual  mode  of  conveyance),  addressed  to  the  Clerk,  in 
time  to  have  reached  him  before  the  period  for  rehearing  expires,  and  is 
delayed,  or  lost  without  fault  of  the  attorney,  so  that  it  does  not  reach 
the  Clerk's  office  in  time,  and  a  remittitur  issues,  the  remittitur  will  be 
recalled  and  the  attorney  will  be  allowed  to  file  tho  petition. 

Application  to  recall  remittitur,  and  to  be  allowed  to  file 
a  petition  for  a  rehearing. 

The  appeal,  which  was  from  a  judgment  rendered  in  the 
District  Court  of  the  Third  Judicial  District,  City  and 
County  of  San  Francisco,  was  decided  October  14th,  1873. 
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T,  II.  Laine,  for  Appellants,  moved,  upon  an  affidavit 
showing  the  facts  stated  by  the  Court,  that  the  remittitur 
be  recalled  and  the  petition  filed. 

^«**>    By  the  Court: 

The  time  to  file  the  petition  for  a  rehearing  expired  on 
November  eighth.  The  petition  was  placed  in  the  express 
office  at  San  Jose  for  transmission  to  the  Clerk  of  this  Court, 
and  should  have  reached  him  in  time  to  be  filed,  but  it  was 
not,  in  fact,  received  until  the  tenth  of  November,  when  the 
remittitur  had  been  sent  to  the  Court  below.  The  case  is 
not  distinguishable  from  that  of  Hanson  v.  McCtie,  43  Cal. 
178,  and  the  remittitur  must,  therefore,  be  recalled  and 
the  petition  for  a  rehearing  placed  on  file. 

So  ordered. 


[No.  3,299.] 

PASCUALA  SANCHEZ  v.  JOSE  MAEIA  LOUEETEO. 

Deed  Does  not  Show  Change  of  Possession. — A  deed  which  conveys  to 
the  grantee  all  the  grantor's  right  and  title,  and  all  his  right  of  possession, 
does  not  show,  or  tend  to  show  any  actual  possession  in  the  grantee,  nor 
any  change  of  possession  from  the  grantor  to  the  grantee. 

Deed  as  Evidence  in  Forcible  Entry.— A  deed  is  not  admissible  in  evi- 
dence in  an  action  of  forcible  entry  and  detainer  for  the  purpose  of  show- 
ing possession  in  the  plaintiff  at  the  time  of  the  alleged  entry  of  defendant, 
nor  is  it  admissible  to  show  a  right  of  possession  in  the  plainti^  for  the 
right  of  possession  cannot  be  litigated  in  such  action. 

Appeal  from  the  County  Court,  County  of  Santa  Barbara. 

The  plaintiff  was  the  widow  of  Manuel  Fierro,  the  grantee 
in  Exhibit  A.,  mentioned  in  the  opinion.  Dominguez,  the 
grantor  in  Exhibit  A.,  was  in  possession  of  the  demanded 
premises  when  the  deed  was  given.  The  plaintiff  recovered 
judgment  in  the  Court  below,  and  the  defendant  appealed 
from  the  judgment,  and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 
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^•**^  Charles  E,  Huse,  for  Appellant,  cited  Hodgldns  v.  Jor- 
dan,  29  Cal.  677;  PolacTcY.  McGrath,  25  Cal.  132;  McMmuY. 
Bliss,  31  Cal.  132;  McIvo?j  v.  Igo,  27  Cal.  375;  Vakmia  v. 
Couch,  32  Cal.  340;  Thompson  v.  Smith,  28  Cal.  527. 

A,  Packard,  for  Kespondent,  argued  that  the  document 
referred  to  in  the  opinion  was  admissible  to  show  the  plaint- 
iff's possession. 

By  the  CoxmT: 

This  is  an  action*  of  forcible  entry  and  detainer.  The 
plaintiff  offered  in  evidence  the  document  marked  "Ex- 
hibit A,"  and  the  defendant  objected  to  its  introduction,  on 
the  ground  that  it  was  irrelevant  and  immaterial;  but  the 
Court  overruled  the  objection,  and  admitted  the  document 
in  evidence,  and,  on  the  defendant's  motion  to  strike  it  out, 
held  that  it  was  "only  a  memorandum  of  agreement,  show- 
ing change  of  possession  of  the  tract  in  dispute,"  and  denied 
the  motion.  The  document  is  a  deed  of  conveyance,  made 
by  Francisco  Dominguez,  to  Manuel  Fierro,  of  a  certain 
house,  together  with  all  the  rights  of  possession  which  the 
grantor  then  had  in  a  certain  tract  of  land  described,  or 
attempted  to  be  described,  in  the  deed.  The  deed  conveys 
to  the  grantee  therein  named,  all  the  right  and  title  in  the 
land  which  the  grantor  then  held.  If  the  grantor  had  the 
title  or  possession,  or  the  right  to  the  possession  of  the  land, 
the  deed  transferred  the  right  to  the  same  to  the  grantee; 
but  it  did  not  show,  nor  tend  to  show,  any  actual  possession 
in  the  plaintiff,  nor  any  actual  change  of  possession  from  tlie 
grantor  to  the  grantee.  The  right  of  possession. cannot  be 
put  in  issue  or  tried  in  this  action.  The  Court  erred  in 
admitting  the  deed  in  evidence. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 
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Opinion  of  the  Court. 
(«*»)  [No.  3,757.] 

HENRY  HANCOCK  v.  C.  E.  THOM. 

PBACTICE-~PR0CEEDI^"GS  BEFORE  THE  CoDE.— Proceedings  had  and  deter- 
mined prior  to  the  taking  effect  of  the  Code  will,  on  appeal,  be  decided 
in  accordance  with  the  former  Practice  Act. 

Appeal  from  Order  Denying  a  New  Trial.— On  an  appeal  from  an 
order  denying  a  new  trial,  made  before  the  Code  took  effect,  there  must 
be  a  statement  filed  and  settled,  or  an  identification  of  the  affidavits 
used. 

Appeal  from  tlie  District  Court,  Seventeenth  Judicial 
District,  County  of  Los  Angeles. 

The  plaintiff  brought  the  action  for  one  thousand  six  hun- 
dred dollars,  the  value  of  professional  services  as  an 
attorney  at  law;  judgment  was  rendered  in  his  favor  for 
twenty-six  dollars  and  thirty  cents,  without  costs;  he  moved 
for  a  new  trial,  which  was  refused,  and  he  appealed  from 
the  order  refusing  it. 

The  other  facts  are  stated  in  the  opinion. 

C.  O.  W.  French  and  Henry  Hancock^  for  Appellant. 
Tho7n  &  Boss  and  H.  K.  S.  O'Mdveny,  for  Eespondent. 

By  the  Coubt: 

The  application  for  a  new  trial  was  made  and  denied  be- 
fore the  Code  of  Civil  Procedure  took  effect,  and  must 
therefore  be  determined  by  the  provisions  of  the  former 
Practice  Act. 

There  is  no  statement  filed  or  settled,  nothing  is  found 
in  the  record  by  which  it  can  be  even  imagined  that  the 
motion  was  supported,  except  a  fugitive  affidavit,  in  which 
a  general  history  of  the  case  is  detailed;  but  this  affidavit 
beurs  no  identification  as  having  been  used  at  the  hearing 
of  the  motion  in  the  Court  below.  No  error  appearing  in 
the  action  of  the  Court,  the  order  denying  a  new  trial  must 
be  affirmed  here,  and  it  is  so  ordered. 

Bemittitur  forthwith. 

618 


Digitized  by  CjOOQ IC 


Oct.  1873.]  MuiiRAY  V.  Bake.  645 

Argninent  for  Appellant. 
(«**)  [No.  3,587.] 

P.  G.  MUEEAY  V,  F.  DAKE. 

Wkittbn  Contract— Parol  Testimony.— The  general  rule  that  parol  tes- 
timony is  inadmissible  to  contradict,  add  to,  or  vary  a  written  contract, 
does  not  exclude  proof  by  parol  testimony  of  fraud  or  mistake  in  the 
execution  of  the  contract,  when  a  reformation  of  the  instrument  is 
sought. 

Equity — Fraud  or  Mistake. — ^A  Court  of  equity  wiU  interfere  to  prevent 
the  fraudulent  use  of  a  paper  for  a  purpose  not  contemplatoil  at  the  time 
it  was  made,  even  where  there  was  no  mistake  or  fraud  in  its  execution. 

Keformation  of  a  Lease  by  a  Court  of  Equity, — If  a  lease  is  drawn  of 
all  of  a  brick  building,  but  before  it  is  signed  by  the  lessor  the  parties 
agree  verbally  that  it  shall  only  cover  the  building  as  it  then  is,  and  that 
the  lessor  may  erect  and  use  a  second  story,  the  lessee  cannot  recover  in 
ejectment  a  second  story  afterwards  erected;  but  a  Court  of  equity  will 
prevent  such  fraudulent  use  of  the  lease,  and  reform  it  so  as  to  make  it 
correspond  with  the  verbal  agreement  of  the  parties. 

Evidence  in  EjEcrrMENT. — ^In  ejectment,  based  on  a  lease  made  by  defend- 
ant to  plaintiff,  evidence  is  admissible  that  there  was  a  verbal  under- 
standing that  tho  demanded  promises  were  not  to  be  incluLled  iu  it,  ]jro- 
vided  that  defense  is  set  up,  and  the  Court  is  asked  to  reform  tho  lease. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

The  plaintiff  appealed  from  the  judgment  and  from  an 
order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

Barney  McKinve  and  J.  H.  Budd,  for  Appellant. 

Tho  written  lease  by  deed  embodied  the  result  of  the 
negotiations  between  the  parties,  and  this  deed  is  not  to  be 
varied,  enlarged,  or  contradicted  by  parol  testimony:  Tin- 
oieij  V.  TimieT/,  3  Atk.  8;  Clifton  v.  Walmshy,  5  T.  R.  567; 
JUoucll  V.  Cook,  35  Maine,  207;  King  v.  Ki)ig,  7  Mass.  496. 

The  rule  that  parol  evidence  is  inadmissible  to  add  to  or 
vary  a  written  instrument,  applies  with  still  greater  force  to 
all  written  agreements  which  are  required  by  the  Statute  of 
Frauds  to  be  in  writing:  Hare  v.  Shearwoody  1  Ves.  241; 
<^*>  Jackson  v.  Coter,  5  Ves.  688;  PariericJie  v.  Powletl,  2 
Atk.  383;  Wain  v.  Welters,  5  East,  10;  Powell  v.  Edmonds, 
12  Id.  6. 
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Argament  for  Bespondent. 

Even  conceding  that  plaintiff  had  said  that  his  word  was 
as  good  as  his  bond,  and  that  the  defendant  placed  reliance 
on  such  statement,  such  parol  statement  constitutes  no  de- 
fense in  this  action:  Leman  v.  Whitney,  4  Buss.  Ch.  423;  2 
Story's  Eq.  Jur.  sec.  678;  Jangerman  v.  Bovee,  18  Cal.  354; 
Lo7'd  Montecute  v.  Maxwell^  1  P.  Wm.  520;  HoUisy.  WJiUinff, 
1  Vern.  151;  SprecMea  v.  Sax,  1  E.  D.  Smith,  253;  Khmrd 
V.  Heirs,  3  Eich.  Eq.  S.  0.  423;  Schmidt  v.  GcUeivood,  2 
Kich.  Eq.  S.  C.  162. 

Byera  &  Elliott,  for  Eespondent. 

Part  of  the  contract  is  omitted  from  the  writing;  and  this 
omission  was  induced  by  the  false  and  fraudulent  repre- 
sentations of  the  appellant,  the  respondent  confiding  in 
them.  If  appellant  was  now  permitted  to  take  advantage 
of  the  omission,  and  hold  respondent  strictly  to  the  written 
lease  as  the  only  evidence  of  the  agreement,  this  Court 
would  be  sanctioning  the  commission  of  a  fraud:  Phyfe  v. 
Warden  2  Edwards'  Ch.  47. 

The  taking  possession  of  the  roof  of  the  building  and 
erecting  the  second  story  thereon  became  a  part  perform- 
ance of  the  agreement,  and  the  attempt  to  get  possession 
by  appellant  is  a  fraud:  Story's  Eq.  Jur.  sec.  761;  2  Ed- 
wards' Ch.  E.  51 ;  ParJchurt  v.  Van  Cortland,  14  Johns.  33, 
and  case  there  cited;   Watt  v.  Grove,  2  Sch.  &  Lef.  502. 

When  an  exception  is  not  introduced  into  a  written  agree- 
ment, on  the  mutual  understanding  that  it  is  not  necessary 
to  carry  out  the  intention  of  the  parties,  and  one  party  af- 
terwards insists  upon  the  legal  effect  of  the  instrument,  it  is 
such  a  fraud  as  will  let  in  parol  testimony  to  reform  the  con- 
tract: lienshaw  v.  Gans,  7  Barr,  117;  Elliott  v.  Conndl,  2 
Ala.  571;  Blanchard  v.  Moore,  4  J.  J.  Marsh,  471;  Hidson 
(646)  y  j^qJj]^^  4  j^  J,  Marsh,  130;  Andei^son  v.  Bacon,  1.  A. 
K.  Marsh,  48;  Martin  v.  Lewis,  lid.  102;  Wesley  y.  Thomas, 
6  Hart  &  J.  24;  Watkiits  v.  ShacJcett,  6  Hart  &  J.  435; 
Chetwood  v.  Brittain^  1  Green's  Ch.  438;  Van  Valkenburgh  v. 
llouJc,  12  Johns.  337;  Erunn  v.  Saunders,  1  Cow.  260;  2 
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Keen,  221;  BoseveU  v.  Fulton,  2  Cow.  129;    McDonald  v. 
Neilson,  2  Cow.  139. 

By  the  Court,  Belcher,  J. : 

This  action  is  ejectment  to  recover  the  second  story  of  a 
brick  building  and  the  yard  in  the  rear  of  an  adjoining 
building.  The  plaintiff  claims  under  a  lease  made  by  the 
defendant  to  himself  and  one  William  Murray  of  **  all  that 
certain  brick  building  situate  at  the  south-west  corner  of 
California  and  Main  streets,  in  the  city  of  Stockton,  to- 
gether with  the  lot  on  which  the  same  stands,  and  the  rear 
yard  to  the  depth  of  seventy  feet." 

When  the  lease  was  executed,  the  plaintiff  and  William 
Murray  were  in  possession  of  the  building,  which  had  then 
but  one  story,  \ising  it  as  a  store,  under  a  former  lease, 
which  had  yet  six  months  to  run.  Shortly  afterwards,  and 
within  the  six  months,  the  defendant  erected  the  second 
story,  and  made  an  entrance  to  it  by  an  outside  stairway. 

It  was  proved,  against  the  objection  of  the  plaintiff,  that 
during  the  negotiations  for  the  lease  it  was  expressly  under- 
stood between  the  parties  that  only  the  building  as  it  tlien 
was,  with  the  fifteen  feet  in  the  rear  of  it,  was  to  be  em- 
braced in  the  lease;  that  the  defendant  was  to  have  the 
right  to  build  a  second  story  for  his  own  use;  that  one  of 
the  lessees  procured  the  lease  to  be  written,  and  when  it 
was  read  to  the  defendant  he  objected  to  signing  it,  because 
it  did  not  reserve  his  right  to  erect  the  second  story;  that 
he  was  answered  by  the  lessees  that  it  would  make  no 
difference  whether  the  right  were  reserved  in  the  lease  or 
<***'^  not,  as  it  was  plainly  understood  and  agreed  that  he 
was  to  have  the  right,  and  might  exercise  it  freely;  that 
upon  these  assurances  he  signed  the  lease;  that  the  second 
story  was  afterwards  built,  without  objection  from  the 
lessees,  and  without  any  claim  being  then  made  to  it  by  them, 
but  with  their  expressed  consent  and  approval. 

In  his  cross-complaint  the  defendant  set  up  these  facts 
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and  asked  that  the  lease  be  reformed  so  as  to  express  the 
true  coDtrftct  as  made  by  the  parties. 

The  Court  directed  the  lease  to  be  reformed  as  prayed  for, 
and  rendered  judgment  for  the  defendant. 

The  only  questions  presented  on  the  appeal  relates  to 
admissibility  of  the  testimony  objected  to. 

There  is  no  doubt  as  to  the  general  rule  that  parol  testi- 
mony is  inadmissible  to  contradict,  add  to,  or  vary  a  written 
contract.  The  rule  does  not,  however,  exclude  proof  by 
parol  testimony  of  fraud  or  mistake  in  the  execution  of  the 
contract  when  a  reformation  of  the  instrument  is  sought. 
For  this  purpose  the  testimony  is  always  admissible,  and  the 
only  question  is,  whether  it  establishes  such  fraud  or  mistake 
as  will  induce  a  Court  of  equity  to  interfere  and  correct  the 
writing. 

The  evidence  shows,  and  the  Court  finds,  that  the  defend- 
ant would  not  have  signed  the  lease  in  its  present  form  if  he 
had  not  been  assured  by  tho  plaintiflf  and  his  co-lessee  that 
ho  might  as  freely  erect  and  use  for  his  own  purposes  the 
second  story  as  if  a  stipulation  to  that  effect  were  inserted 
in  the  writing.  It  was  not,  however,  a  case  of  mistake  as  to 
the  contents  of  the  lease,  for  the  defendant  knew  at  the  time 
what  he  was  signing,  though  he  may  not  have  known  the 
legal  effect  of  the  words  used.  Nor  does  it  appear  that 
either  of  the  lessees  had  at  that  time  any  fraudulent  inten- 
tion to  use  the  lease  for  any  purpose  other  than  what  was 
named  and  agreed  to.  It  would  seem  that  the  idea  of 
claiming  the  second  story  under  the  lease  was  first  con- 
f®*®>  ceived  by  the  plaiiltiff  after  the  second  story  was  built, 
and  after  some  disagreement  had  arisen  between  him  and 
the  defendant. 

This  presents  the  question,  whether  a  Court  of  equity  will 
interfere  to  prevent  the  fraudulent  use  of  a  paper  for  a  pur- 
pose not  contemplated  at  the  time  it  was  made,  but  where 
there  was  no  mistake  or  fraud  in  its  execution.  There  is 
some  conflict  in  the  authorities  upon  the  question,  but  we 
think  the  better  opinion  is  that  relief  will  be  granted.     In 
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Coger's  Eocecuiors  v.  McGee,  2  Bibb.  321,  the  Court  of  Ap- 
peals in  Kentucky  said:  "For  a  party  either  to  produce 
a  mistake,  or  prevent  it  from  being  rectified,  under  the 
declaration  that  he  would  observe  the  understanding  of  the 
parties  as  verbally  expressed  and  requested  to  be  inserted 
in  the  writing,  and  afterwards  attempt  an  advantage  from  its 
omission  in  the  writing,  is  fraudulent  and  ought  to  be  re- 
lieved against."  In  Paries  v.  Chadivick,  8  Watts  and  Serg. 
96,  the  Supreme  Court  of  Pennsylvania  said:  "It  is  as 
much  a  fraud  to  obtain  a  paper  for  one  purpose  and  use  it 
for  a  different  and  unfair  purpose,  as  to  obtain  it  by  fraudu- 
lent statements."  In  Renshaw  v.  Gans,  7  Barr.  117,  the 
same  Court  said:  *'A11  the  cases  show  that  to  pave  the  way 
for  the  reception  of  oral  declarations  it  is  not  necessary  to 
prove  a  party  was  actuated  by  a  fraudulent  intention  at 
the  time  of  the  execution  of  the  writing.  His  original 
object  may  have  been  perfectly  honest  and  upright;  but  if 
to  procure  an  unfair  advantage  to  himself,  he  subsequently 
deny  the  parol  qualification  of  the  written  contract,  it  is 
such  a  fraud  as  will,  under  the  rules,  operate  to  let  in  evi- 
dence of  the  real  intent  and  final  conclusion  of  the  con- 
tractors." 

In  Taylor  v.  Gilmariy  25  Vt.  412,  the  Court  said:  "It 
would  seem  from  the  testimony  that  there  is  no  ground  for 
relief  in  consequence  of  any  accident  or  mistake,  for  the 
deed  and  its  covenants  were  drawn,  as  they  were,  under- 
(»«9)  standingly;  the  attention  of  the  parties  and  the  scriv- 
ener was  called  at  the  time  to  this  matter  of  which  they  now 
complain,  so  that  they  understandingly  neglected  to  make 
those  covenants  conformable  to  the  true  contract  of  the 
parties.  There  was,  therefore,  no  accident  or  mistake 
either  in  fact  or  law  existing  in  the  case.  Neither  does  the 
bill  set  up  any  mistake  or  accident  of  the  parties  in  the 
drawing  or  execution  of  the  deed  or  covenants,  as  a  ground 
of  equitable  interference.  The  only  ground,  therefore,  upon 
which  this  testimony  can  be  received  to  control  the  legal 
effect  and  operation  of  these  covenants  is  the  fraud  of  the 
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Statement  of  Facts. 

party  in  attempting  to  enforce  them  in  violation  of  bis 
agreement."  Ajid  it  was  accordingly  held  that  as  the  party 
was  making  a  fraudulent  use  of  certain  covenants  in  viola- 
tion of  his  express  agreement,  the  case  was  brought  within 
the  general  rule  upon  which  relief  is  granted. 

To  permit  the  plaintiff  iiere  to  avail  himself  of  this  lease, 
in  violation  of  his  express  agreement,  to  recover  the  property 
in  controversy,  would  be  to  uphold  and  sanction  fraud  and 
bad  faith. 

As  we  read  it,  the  lease  does  not,  in  terms,  include  the 
yard  in  the  rear  of  the  blacksmith  shop;  but  if  this  be 
doubtful,  the  testimony  clearly  shows  that  the  yard  was  not 
intended  to  be  included. 

Judgment  and  order  affirmed. 

Mr.  Justice  Bhobes  dissented. 


(650)  [No.  3,738.] 

CLEMENT  COLUMDET  v.  JUANA  PACHECO  et  al. 

Takdio  Second  Appeal. — When  an  attempted  appeal  is  inoflFectual  from 
failure  to  serve  the  notice  at  the  proper  time,  a  new  appeal  may  be  taken. 

Taking  an  Appeal. — The  filing  of  the  notice  of  appeal,  filing  of  the  under- 
taking, and  service  of  the  notice,  must  be  effected  on  the  same  day.  Tho 
notice  may  be  served  personally,  or  in  the  other  modes  provided  in  the 
Code. 

Same— Undertaking. — The  service  of  a  notice  of  appeal  operates  a  notice  of 
the  filing  of  the  undertaking. 

Appeal  from  the  District  Court,  Twentieth  Judicial  Dis- 
trict, County  of  Santa  Clara. 

The  plaintiff  had  judgment  in  ejectment;  the  defendant 
moved  for  a  new  trial  and  the  motion  was  denied.  February 
1st,  1873,  the  defendant  filed  a  notice  of  appeal  and  under- 
taking on  appeal,  but  did  not  serve  the  notice  until  February 
3d,  1873.  After  filing  the  transcript  and  an  opening  brief, 
the  defendants,  on  March  5th,  1873,  took  an  appeal  from  tho 
same  judgment  and  order,  filing  their  notice  and  undertak- 
ing and  serving  the  notice  on  the  same  day. 
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Creed  Hammond,  for  Bespondent,  moved  to  dismiss  the 
appeal  taken  March  5th,  1873,  on  the  ground  that  after  the 
first  appeal  had  been  taken  there  was  nothing  in  the  Coart 
below  to  appeal  from. 

JVilliam  Mafliews,  for  Appellant,  replied  that  the  first 
attempted  appeal  was  iucfiectual  because  the  notice  had  not 
been  served  in  time. 

By  the  CouiiT 

The  motion  to  dismiss  the  appeal  taken  on  March  5th, 
1873,  must  be  denied.  The  attempted  appeal  of  February, 
1873,  was  ineffectual,  because,  though  the  notice  of  appeal 
and  undertaking  on  appeal  were  filed  on  the  same  day,  the 
^^*^  notice  of  appeal  was  not  served  until  two  days  thereafter. 
"We  think  that  under  section  nine  hundred  and  forty,  Code 
of  Civil  Procedure,  the  filing  of  notice  of  appeal,  filing  the 
undertaking,  and  service  of  the  notice,  must  be  effected  *'at 
the  same  time" — that  is  to  say,  on  the  same  day — for  wo  will 
not  regard  fractions  of  a  single  day  for  this  purpose.  The 
service  of  the  notice  may  be  personal  in  the  usual  mode,  or 
it  may  be  effected  in  any  of  the  other  modes  provided  in 
the  Code:  Sees.  1011,  1012,  d  seq.  That  the  notice  of 
appeal,  however,  must  be  served  actually  or  constructively 
at  the  same  time  that  the  undertaking  on  appeal  is  filed  is 
apparent,  in  view  of  the  provisions  of  section  nine  hundred 
and  forty-eight,  by  which  the  time  to  except  to  the  suffi- 
ciency of  the  sureties  upon  the  undertaking  on  appeal  is 
limited  to  **  thirty  days  after  the  filing  of  such  undertaking." 
It  woidd  be  unreasonable  to  hold  that  this  period  of  time 
may  run  against  the  respondent,  without  his  having  had 
notice  in  some  mode  that  the  undertaking  had  been  actually 
filed  in  the  Clerk's  office,  and  the  Code  having  failed  to  pro- 
vide for  a  special  notice  of  that  fact,  we  think  it  was  intended 
that  the  service  of  the  notice  of  appeal  should  itself  operate 
such  notice. 

Motion  denied. 

Vol.  4C— 40  623 


Digitized  by  VjOOQ IC 


632  Buss  V.  KiNGDoac.  [Snp.  Ct 

Statement  of  Facts. 
[No.  3,561.] 

P.  BLISS,  A.  WESTHALL,  EDWARD  T.  HUGHES, 
F.  X.  EBERLE,  and  JOHN  E.  EBEKLE  v.  SAMUEL 
KINGDOM  AND  JAMES  KINGDOM. 

Act  of  1870  Concernino  Mining  Claims. — The  Act  of  1870  providing  for 
the  oondcmnation  of  tho  right  of  way  over  or  through  a  mining  claim  for 
ditches,  tunnels,  flames,  etc.,  necessary  for  the  convenient  working  ot 
another  mining  claim  is  merely  cumulative,  and  docs  not  have  the  effect 
of  excluding  a  party  from  tho  enforcement  in  Court  of  tho  right  to  con- 
struct such  tunnels,  ditches,  flumes,  etc.,  when  that  riglit  exists  inde- 
pendent of  the  statute,  as  by  local  customs. 

Enjoining  Interperencb  with  Mining  Right. — If,  by  the  local  customs, 
the  owner  of  one  mining  claim  has  a  right  to  construct  a  tunnel  througli 

(ess)  an  adjoining  claim,  in  order  to  enable  him  to  work  his  own  claim,  a 
Court  of  equity  may  enjoin  any  interfercnco  with  that  ri^ht. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial 
District,  County  of  Sierra. 

The  complaint  alleged  that  the  plaintiffs  owned  back 
claims  on  Poverty  Hill,  Sierra  County,  which  were  placer 
gold  mining  claims,  and  that  the  claims  had  no  frontage  on 
the  face  of  the  hill,  and  that  the  defendants  owned  the 
claims  in  front  of  and  adjoining  the  plaintiffs'  chdms;  that 
by  the  local  customs  of  miners,  the  owners  of  roar  claims 
were  entitled  to  a  right  of  way  through  the  front  claims  for 
a  cut  or  tunnel;  that  the  plaintiffs  had,  at  an  expense  of 
fifty  thousand  dollars,  run  a  tunnel  in  the  bed  rock  under 
defendants'  claims  towards  their  own  claims,  to  enable 
them  to  work  their  claims;  that  the  tunnel  was  one  thou- 
sand six  hundred  feet  long,  and  had  reached  to  within 
thirty  feet  of  the  front  line  of  plaintiffs'  claims,  when  it 
became  necessaiy  to  raise  a  shaft  to  the  surface  for  air,  and 
such  shaft  was  run  within  the  line  of  defeudant'  claims, 
making  an  aperture  about  four  feet  squnre,  and  that  it 
reached  the  surface  at  a  point  where  defendants  had  worked 
off  the  puy  dirt  to  the  bed  rock;  that  defendants  prevented 
the  plainLiils  from  securing  the  shaft,  and  compelled  tiiem 
to  leave  the  premises,  and,  by  means  of  a  hydraulic  pipe, 
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ivasbed  earth  into  the  shaft,  and  excluded  the  air  from  the 
tnnuely  and  that  these  acts  were  done  malicioasly.  The 
phiiutiffs  asked  that  the  nuisance  be  abated,  and  that  the 
defendants  be  enjoined  from  further  molesting  them. 

Upon  the  trial  the  defendants  mo?ed  that  the  action  be 
dismissed,  because  the  statute  of  the  State  of  California, 
passed  the  first  day  of  April,  1870,  entitled  * 'An  Act  to  regu- 
late the  rights  of  the  owners  of  mines,"  had  made  especial 
provision  for  cases  of  the  kind  described  in  said  complaint; 
^®^^  and  plaintiffs  have  failed  to  apply  for  such  remedy, 
could  not  maintain  any  action  upon  the  facts  alleged  in 
their  complaint. 

The  Court  sustained  the  motion  and  the  plaintiffs  ap- 
pealed. 

S.  B.  Davidson^  O.  O.  doughy  and  Creed  Raymond,  for 
Appellants. 

The  complaint  stated  a  good  cause  of  action:  Morton  v. 
Solambo  C.  3L  Co.  26  Cal.  672;  English  v.  Johnson,  17  Cal. 
107;  T.  M.  Ttinntl  Co.  v.  Stmnahan,  26  Cal.  527;  McGarUy 
V.  Ihjingion,  12  Cal.  426;  Practice  Act,  sec.  621;  Esmonds, 
Chew,  15  Cal.  The  Act  of  April  1,  1870,  has  no  applica- 
tion: Stats.  1870,  p.  569. 

Va7idiff&  McCann,  for  Bespondents. 

By  the  Court,  NiLES,  J. : 

The  Court  erred  in  sustaining  the  defendant's  motion  to 
dismiss  the  complaint,  upon  the  ground  that  the  Act  of 
April  1,  1870:  Stats.  1869-70,  p.  569,  provides  a  remedy 
which  the  plaintiff  was  bound  to  pursue.  Without  entering 
into  an  unnecessary  discussion  of  the  constitutionality  of 
this  Act,  it  is  suflScient  to  say  tbat  the  remedy  it  purports 
to  provide  is  merely  cumulative.  It  is  undertaken  by  this 
Act  to  provide  means  by  which  a  party  may  procure  a  right 
which  he  would  not  otherwise  have,  but  it  cannot  be  con- 
strued to  have  the  effect  of  excluding  a  party  from  the  en- 
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forcement  of  a  riglit  which  he  claims  to  have  independent 
of  the  statate. 

The  suit  appears  to  have  been  dismissed  solely  for  the 
reason  that  the  plaintiff  had  an  adequate  remedy  under  the 
statate  refeiTed  to.  We  do  not  think  we  are  called  upon  to 
decide  whether  the  complaint  is  defective  in  other  respects 
or  not,  especially  as  we  have  not  been  favored  with  any 
brief,  or  points  and  authorities,  upon  the  part  of  re- 
spondent. 

(OS4)     Judgment  reversed  and  cause  remanded  for  further 
proceedings,  in  accordance  with  this  opinion. 


[Na  3,823.] 

EGBERT  0.  BOGEES  v.   FEANCIS  H.  DEUFFEL. 

JnoGUEKT  Lien. — A  judgment-creditor,  in  order  to  preserve  the  priority  of 
his  lien,  must  sell  the  real  property  within  the  period  of  the  statutory 
lien  of  the  judgment,  and  the  levy  of  an  execution  during  that  period 
neither  creates  a  new  lien,  nor  extends  the  judgment  lien. 

When  Jodgment  Lien  Commences  to  Run. —  The  two  years  within  which 
the  judgment-creditor  must  sell  the  real  property  dates  from  the  docket- 
ing of  the  judgment,  unless  execution  is  stayed  by  an  order  of  the  Court 
pending  &  motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond.  An 
order  enjoining  a  sale  on  the  execution  does  not  stop  the  running  of  the 
two  years  lien,  nor  extend  the  time  within  which  the  executor^s  sale 
must  be  made. 

OoLLATEKAL  ATTACK  ON  JUDGMENT.  —  A  judgment  caunot  be  collaterally 
attacked  on  the  ground  that  the  costs  were  improperly  taxed  or  inserted 
in  the  judgment. 

Appeal  from  the  District  Court,  Nineteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  plaintiff  had  judgment  and  the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

A.  IV.  Thompson,  for  Appellent,  cited  Barroilhei  v.  Hatha- 
way,  31  Cal.  397;  Crocker  on  Sheriffs,  sec.  416;  dissenting 
opinion  in  Baglaj  v.  Ward,  and  cases  there  cited. 
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Daniel  Rogers,  for  Respondent,  referred  to  Bagley  v. 
Ward,  37  Cal.  121;  Barroilhet  v.  Halhaioa/,  31  Cal.  395; 
Levy  V.  Geiteson,  27  Cal.  688;  Laakeij  v.  Davis,  33  Oal.  677. 

By  the  Coubt: 

Action  to  quiet  title  to  a  lot  in  the  city  of  San  Francisco. 
Both  parties  claim  this  under  John  G.  Gimmy.  .The  plaint- 
(055)  j£fg  deraignment  of  title  is  as  follows:  In  an  action  for 
divorce  brought  by  Anna  M.  Gimray  against  John  G.  Gim- 
my, a  judgment  was  entered  April  1,  1861,  in  favor  of  Anna 
against  John  G.  Gimmy,  for  a  divorce  and  for  the  recovery 
of  one  hundred  dollars,  counsel  fees,  and  her  costs,  taxed 
at  four  hundred  and  twenty-two  dollars,  and  the  judgment 
was  duly  docketed.  In  May,  1861,  an  execution  was  issued 
on  that  judgment,  and  under  it  the  SherilF  sold  the  prop- 
erty, and  in  pursuance  thereof,  in  April,  1862,  executed 
the  deed  of  conveyance,  under  which  the  plaintiflf  claims 
title. 

The  defendant's  deraignment  of  title  is  as  follows:  Maria 
B.  Gimmy  recovered  a  judgment  for  five  thousand  dollars 
against  John  G.  Gimmy,  February  1,  1860,  and  it  was 
docketed  on  that  day.  On  the  fourth  of  March,  1861,  an  ex- 
ecution was  issued  on  the  judgment,  and  on  that  day  the 
Sheriff  levied  upon  the  premises  in  controversy.  In  an  action 
commenced  by  Anna  M.  Gimmy  against  Maria  B.  Gimray  and 
the  Sheriff,  a  temporary  order  of  injunction  was  issued  in 
March,  1861,  restraining  the  sale  under  the  last  mentioned 
execution;  and  in  November,  1862,  the  injunction  was  dis- 
solved. In  June,  1863,  on  motion  of  Maria  B.  Giminy,  the 
District  Court  ordered  an  alias  execution  to  issue,  and  it  was 
accordingly  issued,  and  under  it  the  Sheriff  sold  the  premi- 
ses in  July,  1863,  and  in  pursuance  of  such  sale  the  Sheriff 
executed  a  deed  of  the  premises  to  the  defendant  in  April, 
1864.  It  thus  appears  that  the  defendant's  judgment  lien 
first  attached;  that  his  execution  was  levied,  but  his  sale 
was  not  made  within  two  years  from  the  docketing  of  the 

629 


Digitized  by  VjOOQ IC 


656  WiLKiNS  V.  McCuE.  [Sup.  Cfe. 


Fointu  decided. 


judgment,  unless  the  time  during  which  the  sale  was  re- 
strained by  injunction  be  deducted. 

It  was  held  in  Batjley  v.  Ward,  37  Cal.  121,  after  full  and 
deliberate  consideration,  that  a  judgment  creditor,  in  order 
to  preserve  the  priority  of  his  lien,  must  sell  the  real  prop-  [ 
erty  within  the  period  of  the  statutory  lien  of  the  judgment; 
and  that  the  levy  of  an  execution  during  that  period,  neither 
(956)  created  a  new  lien  nor  extended  the  judgment  lieu.  Wo 
have  seen  nothing  since  that  decision  to  shake  our  confi- 
dence in  the  principles  there  laid  down. 

It  was  held  in  Bai-roilltet  v.  Hathaioay,  31  Cal.  397,  that 
''the  two  years  mentioned  in  the  two  hundred  and  fourth 
section  of  the  Practice  Act,  which  relates  to  judgment  liens, 
commence  to  run  from  the  docketing  of  the  judgment,  un- 
less execution  is  stayed  by  an  order  of  the  Court  pending 
a  motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond." 
In  view  of  that  construction  of  the  statute,  we  hold  that  the 
order  of  injunction  mentioned  in  this  case,  did  not  stop  the 
running  of  the  statute. 

The  judgment  under  which  the  plaintiff  claims,  cannot 
be  attacked  collaterally,  on  the  ground  that  the  costs  were 
improperly  taxed  or  inserted  in  the  judgment. 

Judgment  affirmed. 


[No.  3,C92.] 

HARRIET  H.  WILKINS  v.  JAMES  S.  McCUE,  ALEX- 
ANDER FORBES,  AND  THE  SAN  RAFAEL  WATER 
COMPANY. 

Denial  op  Allegation  of  Complaint.  —  If  the  complaint,  in  an  action 
to  enjoin  the  diversion  of  water,  alleges  that  the  plaintiff  has  appro- 
priated and  used  the  water  for  more  than  fivo  years,  and  the  answer 
denies  that  the  plaintiff  ever  at  any  time  used  or  took  up  or  appropriated 
the  water,  the  denial  is  sufficient. 

Idem. — If  the  complaint  in  such  action  avers  that  from  the  spring  there  ran 
and  flowed  immemorially  upon  the  plaintiff's  promises  a  constant  and 
never-failing  stream  of  i)ure  fresh  water,  and  the  answer  denies  that  the 
water  flowing  from  the  spring  ever  at  any  time  ran  or  flowed  to  or  upon 
the  x^laintiff's  premises,  the  denial  is  sufficient. 
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Kbw  Trial. — If  tho  testimony  is  conflicting  a  now  trial  will  not  bo  granted 
on  tlic  ground  that  tho  judgment  is  not  warranted  by  the  evidence. 

Imperfect  Mexican  Grant  of  Land. — If  a  Mexican  or  Spanish  grant  of 
land  woa  imjxirfcct  or  inchoate,  tho  fee  remained  in  the  Government 
until  the  condrmation  and  final  survey  of  tho  United  States,  if  not  until 

(659)  the  issuing  of  tho  patent  Until  then  the  grantee  had  only  an  equita- 
ble title. 

Title  ey  1*rescription. — ^No  right  by  prescription  can  be  acquired  to  the 
a33  of  water  as  against  the  Government  of  the  United  States. 

Prescriptive  Uioht  to  Use  of  Water.— If  a  grant  of  land  by  Mexico  or 
Spo^n  was  imperfect,  no  preacriptive  right  to  the  use  of  water  flowing 
from  it  c^n  bo  acquired  without  an  adverse  user  for  Uvc  years  from  tho 
time  of  a  iiual  survey,  or  the  issuing  of  a  |>atent  to  the  grantee. 

pRKSUMPTioN  in  Favor  OF  JUDGMENT. — If  it  is  admitted  by  the  plaintiff 
on  the  trial  that  he  has  title  under  a  patent  issued  for  a  Mexican  grant 
within  less  than  flvo  years  before  the  commencement  of  tho  action,  and 
the  defendant  recovers  judgment,  and  tho  plaintiff  claims  title  by  pre- 
scription, it  will  1)0  presumed,  in  favor  of  tho  judgment,  that  the  p^ant 
was  an  imx)erfoct  one,  and  conveyed  only  an  equitable  titla 

Appeal  from  tlio  District  Court,  Seyeuth  Judicial  Dis- 
trict, Couuly  of  Maria. 

The  facts  arc  stated  in  the  opinion. 

Hepbitm  TFUkins,  for  Appellant. 

Tho  allegation  that  the  water  has  been  appropriated 
**  under  continuous  claim  of  right  and  title,  and  without 
interruption,  let,  hindrance,  or  molestation,  aud  with  the 
knowledge  and  acquiescence  of  defendants,"  etc.,  and  each 
part  of  it  is  necessary  to  make  out  tiile  by  prescription: 
Amci'ican  Co.  v.  liiw^ford,  27  Cal.  360;  Kimball  v.  Lohrnaa^ 
31  Cal.  51;  McCvnclcen  v.  City  of  San  Francisco^  16  Cal. 
691 ;  and  the  late  decisions  of  this  Court. 

The  allegation  sets  up  the  ultimate  facts,  and  not  conclu- 
sions of  law.  And  if  the  necessity  of  the  allegation  be 
conceded,  it  certainly  must  be  denied  or  stand  admitted. 
The  law  does  not  compel  the  plaintiiT  to  put  anything  into 
his  complaint,  without  making  it  equally  obligatory  upon 
the  defendants  to  deny  it,  if  they  wish  to  raise  an  issue.  It 
is  not  suQicientfor  the  defendant  to  deny  that  he  is  indebted 
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in  the  sum  specified,  but  he  must  add,  or  in  any  other  sum. 
There  is  nothing  in  the  answer,  or  in  the  admission,  to  show 
(es8)  ^viieu  the  graut  was  coufirmed.  The  date  of  the  pateut 
is  the  only  thing  which  appears.  The  evidence  itself  shows 
that  phiiutiflf  used  the  water  adversely  for  more  than  five 
years  after  the  Act  of  1863,  which  is  sufficient:  San  Jost  v. 
TnmUt,  41  Cal.  C36. 

Jolm  JV.  Dwindle,  also  for  Appellant. 

Ihomaa  J.  Botoera,  for  Respondents. 

By  the  Court,  Belcheb,  J. : 

The  plaintiiF  is  the  owner  of  a  lot  in  the  town  of  San 
Rafael,  in  Marin  County,  upon  which  she  has  a  dwelling- 
house,  a  garden  for  raising  fruits  and  vegetables,  and  a  yard 
planted  in  flowers  and  ornamental  shrubs  and  trees.  Upon 
the  side-hill  back  of  the  plain tiiTs  premises,  and  on  land 
owned  by  the  defendant  McCue,  is  a  large  spring,  or  series 
of  springs,  known  as  the  San  Rafael  or  Dixon  Spring,  a  por- 
tion of  the  waters  of  which  for  many  years  has  been  used 
by  the  plaintiffs  and  her  grantors  for  domestic  and  house- 
hold purposes,  and  for  irrigating  her  grounds.  Until  1865, 
or  18G6,  the  water  flowed  from  the  spring  to  the  plaintiff's 
premises  through  a  ditch  or  channel  cut  in  the  ground, 
which,  in  consequence  of  the  tramping  of  stock  about 
the  spring,  and  the  growth  of  grass  along  the  ditch,  it  was 
necessary  frequently  to  clean  out  and  repair.  In  1865  or 
1866j  the  plaintiff's  husband,  who  then  owned  the  premises, 
and  one  Saunders,  put  down  a  flume,  through  which  they 
conducted  the  water  from  the  spring,  about  three  hundred 
feet,  to  a  reservoir;  and  from  the  reservoir  it  was  taken  in 
iron  pipes  about  three  hundred  feet  further,  to  the  phiint- 
iffs  premises.  Through  this  flame  and  the  iron  pipes  the 
water  flowed  uninterruptedly  from  the  time  they  were  put 
down  until  November,  1869,  when  the  defeudant  McCne 
(050)  obstructed  its  flow  through  the  flume  and  caused  it  to 
flow  in  a  different  direction. 
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The  action  was  broaglifc  to  enjoin  the  defendauts  from 
this  alleged  unlawful  diversion.  The  case  was  tried  l»y  tlie 
Court,  and  jadgraeut  rendered,  without  written  findings,  in 
favor  of  the  defendants.  The  appeal  is  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

1.  When  the  canse  was  called  for  trial  the  plaintiff  moved 
for  judgment  upon  the  pleadings,  and  the  motion  was  denied. 
This  motion  was  rested  upon  an  allegation  in  the  complaint 
which,  it  is  claimed,  was  not  denied  in  the  answer,  to  the 
effect  that  the  plaintiff  and  her  predecessors  in  estate  had 
jippropriated  and  used  the  water  for  more  than  five  years, 
**  under  continuous  claim  of  right  and  title,  and  without 
interruption,  lot,  hindrance,  or  molestation,  and  with  the 
knowledge  and  acquiescence  of  defendants,  and  of  their  and 
each  of  their  grantors  and  predecessors  in  estate."  The 
answer  denied  ''that  plaintiff,  or  any  person  or  persons,  by 
or  through  whom  she  holds  or  claim?*,  over  at  any  time,  used 
or  took  or  appropriated  all  or  any  portion  of  the  waters  rising 
out  of  or  flowing  from  any  or  either  of  the  springs  described 
in  said  complaint."  The  denial  was  clearly  sufficient  to 
tender  an  issue.  It  presented  the  question  for  determina- 
tion whether  there  had  been  any  appropriation  of  the  water 
by  the  plaintiff  and  her  grantors;  and  until  that  issue  was 
decided  in  her  favor  there  could  be  no  occasion  to  go 
further  and  inquire  about  the  manner  and  incidents  of  the 
supposed  appropriation. 

2.  It  is  claimed  that  there  was  an  ancient  and  natural 
water-course  from  the  spring  through  the  pLiintiff*s  premises, 
and  that  this  fact  was  alleged  in  the  complaint  and  not  de- 
nied in  the  answer.  The  allegation  in  the  complaint  is,  that 
"from  and  out  of  said  spring,  up  to  the  time  of  the  acts  and 
grievances  hereinafter  mentioned,  there  ran  and  flowed,  and 
has  run  and  flowed  imraomorially,  and  always  in  times  past 
<«*^>  to  and  upon  the  plaintiff's  said  premises,  a  constant  and 
never-failing  stream  of  pure  fresh  water,"  etc.  The  answer 
denied  **  that  all  or  any  portion  of  the  waters  rising  out  of 
or  flowing  from  the  said  spring  or  springs,  or  either  of  them, 
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ever  at  any  tirao,  ran  or  flowed  to  or  upon  tlio  premises  or 
auy  portion  of  the  premises  of  plaintiff."  And  it  averred 
that  the  natural  ontlet  and  flow  of  and  from  said  spring  and 
springs,  and  especially  the  natural  flow  and  outlet  of  Ibe  said 
spring  to  the  waters  of  which  plain liflf  asserts  claim  and  ap- 
propriation, is  and  was  in  an  easterly  direction  from  said 
spring  and  away  from  the  lauds  of  pLuntiff,  and  not  approach- 
ing or  approximating  any  portion  of  the  said  lands  ami  pi*em- 
ises  of  plaintiff."  The  point  made  by  counsel  is,  that  the 
ansvver  is  insuf&cient  in  this  respect  because  it  does  not  deny 
specifically  that  *^ a  constant  mid  never-faUuig  f<(ream  of  pure 
fresh  loaier  ran,"  etc.  The  point  is  manifestly  not  well  taken. 

Upon  the  question  of  whether  there  was  in  fact  a  natural 
water-course  from  the  spring  to  the  plainti£l'*s  prerai.ses,  the 
testimony  was  conflicting,  and  the  decision  being  against  the 
plaintiff,  we  cannot  upon  this  ground  reverse  the  judgment. 

It  is  also  claimed  that  the  ])laintiff  and  her  grantors  had 
acquired  a  right  by  prescription  to  the  use  of  tho  water,  and 
that  the  diversion  wi\s  therefore  wrongful.  During  the 
progress  of  tlie  trial  it  was  admitted  by  tho  plaintiff's  attor- 
ney **that  the  defendant,  James  S.  McCue,  on  or  about  the 
tenth  day  of  September,  1869,  became  the  owner  in  fee  of 
tho  lands  out  of  which  the  waters  of  the  San  Rafael  or  Dixou 
Spring  arise,  under  and  by  virtue  of  letters  i)atent  regularly 
issued  from  the  United  States  Government  to  Timothy  Mur- 
ph}',  his  heirs  and  successors  in  interest,  in  final  confirmation 
of  a  Mexican  or  Spanish  grant.  That  such  letters  patent 
bear  date  tho  first  day  of  February,  A.  D.  1806.  That  the 
calls  of  said  patent  include  the  land  surrounding  s;iid  spring, 
in  tho  direction  of  the  premises  described  in  tho  complaint 
in  this  action  to  the  distance  of  one  hundred  and  fifty  feet 
(oei)  fj.Qjjj  gy^j J  spring,  and  that  the  premises  of  the  said  de- 
fendant, McCuo,  extend  in  the  same  direction  sixty  feet 
from  said  spring." 

It  does  not  appear  what  was  the  character  of  tho  grant, 
as  to  being  perfect  or  imperfect,  nor  when  it  was  finally  con- 
firmed or  finally  surveyed.     In  support  of  the  judgment  it 
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must  therefore  be  presumed  tbut  the  graut  was  imperfect, 
BO  as  to  require  confirmation,  and  that  it  was  finally  survnyed 
and  located  within  the  five  years  next  before  the  alleged 
unlawful  diversion  by  the  defendant.  Upon  these  facts  it 
is  clear  that  no  prescriptive  right  to  the  water  could  be  ac- 
quired. Until  the  fiual  survey  was  made,  if  not  until  the 
issuing  of  the  patent,  the  fee  of  the  land  was  in  the  Govern- 
ment, and  the  grantee  had  only  an  imperfect  or  equitable 
title.  By  the  patent  the  fee  passed  from  the  Government 
to  the  grantee,  and  his  title  then  became  perfect.  But  as 
against  this  new  title  no  prescriptive  right  can  be  asserted, 
for  the  reason  that  there  can  be  no  prescription  as  against 
the  Government:  Mathews  v.  Ferrea,  45  Cal.  CI.  The  other 
points  do  not  require  special  notice. 
Order  affirmed. 


[Na  3,705.] 

G.  N.   PENNTBEOKEE  v.  JAMES   McDOUGAL  and 

DANIEL  McDOUGAL. 

'  Replevin  fob  Crops. — ^The  true  owner  cannot  maintain  replevin  for  crops 
raised  on  his  land  by  others  who  are  holding  the  possession  of  the  land 
adversely  to  him. 

Appeal  from  the  District  Court,  Tenth  Judicial  District, 
Colusa  County. 

The  plaintiff  had  judgment  and  the  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion. 

taos)  jfr^  Q  Belcher  and  K  E.  JVIiUesidcs,  for  Appellants, 
cited  Page  v.  Fowler,  39  Cal.  41G;  Stochwell  v.  Phelps,  34 
N.  T.  36 J;  Honies  v.  Seely,  19  Wend.  507,  509,  and  cases 
cited;  Deioefj  v.  Osborn,  4  Cow.  329,  333;  Demott  v.  Ilager- 
vian,  8  Id.  220. 

8.  T.  Kirh  for  Bespondent. 
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By  the  Court: 

In  July,  1871,  the  plaintiff  entered  at  tLe  proper  United 
States  Land-office  a  quarter  section  of  Government  land, 
and  obtained  a  certificate  of  purchase  therefor.  On  the  first 
day  of  June,  1872,  a  patent  was  issued  for  the  quarter  sec- 
tion, but  it  was  not  received  by  the  plaintiff  until  the  eigh- 
teenth day  of  July  following.  When  the  plaintiff  filed  his 
declaratory  statement,  and  thence  continuously  up  to  the 
commencement  of  this  action,  the  defendants  were  in  pos- 
session of  about  thirty  acres  of  the  plaintiff's  quarter  sec- 
tion, having  the  same  inclosed  with  other  land  by  a  good 
substantial  fence.  In  August,  1871,  after  the  plaintiff  had 
proved  up  and  paid  for  his  land,  he  notified  the  defendaut.s 
that  he  had  paid  for  it  and  received  a  certificate  of  pur- 
chase therefor,  and  that  he  wished  them  to  move  off  their 
fence. 

And  again,  in  tho  following  November,  when  the  defend- 
ants were  upon  the  thirty  acres  for  the  purpose  of  putting 
in  a  crop,  he  went  to  them  and  forbid  their  putting  in  a 
crop,  telling  them  that  he  had  bought  the  land  and  wished 
to  put  in  a  crop  there  himself.  Nevertheless  the  defendants 
refused  to  surrender  the  land,  but  put  in  a  crop  of  barley 
and  wheat,  which  they  harvested  on  the  sixteenth  and  seven- 
teenth days  of  June,  1872,  and  moved  off  upon  other  lands 
belonging  to  them.  This  action  is  replevin  to  recover  the 
barley  and  wheat  thus  raised. 

It  is  clear  that  the  action  will  not  lie.  The  case  shows 
(063)  beyond  controversy  that  the  defendants  were  holding 
the  possession  of  the  land  adversely  to  the  plaintiff.  This 
they  might  do  without  color  or  claim  of  title  in  themselves. 
In  such  case  it  is  well  settled  that  the  annmd  crops,  frnclua 
indnstriales,  cannot  be  recovered  by  an  action  of  replevin. 
The  remedy  of  the  owner,  if  he  has  any,  is  ejectment  and 
tresjiass  for  mesne  profits. 

Judgment  and  order  reversed  and  cause  remanded. 
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MAKIA  TGNACIO  ALVISO  BEKNAL,  PEDEO 
BERNAL,  JUAN  YGNACIO  ALVISO,  and 
LOUISA  ALVISO  VINCENT,  et  al.,  v.  CBARLES 
WADE,  ESTAFANA  ALVISO  WADE,  RAFAEL 
ALVISO,  AUGUSTA  ALVISO  BIAS,  and  LAD- 
TARIO  DIAS,  ET  AL 

Implied  Finding  of  Facts. — If  there  are  findings  made  by  the  Court, 
which  are  mere  findings  of  evidence  and  not  of  issuable  facts,  the  law 
will  imyly  findings  upon  all  the  issuable  facts,  in  support  of  the  judg- 
ment. 

Ideh. — The  Court  should,  in  its  finding  of  facts,  find  the  material  issuable 
facts,  and  not  the  evidence  or  reasons  for  the  decision. 

Construction  of  Will. — ^A  will  which  declares  that  the  testator's  lands  are 
for  the  benefit  and  property  of  the  testator's  daughter,  Dolores,  and  of 
the  sons  of  a  deceased  son,  Domingo,  and  then  declares,  that  whereas  the 
widow  of  a  deceased  son,  Josd  Maria,  has  a  house  on  a  portion  of  the 
land  called  **  Chine,"  that  it  is  the  will  of  the  testator  that  she  bo  per- 
mitted  to  remain  in  permanency  in  her  house,  ^ath  liberty  to  raise  her 
cattle  and  cultivate  it,  passes  the  fee  to  Dolores  and  the  sons  of  Domingo, 
subject  to  an  estate  for  life  in  the  widow  of  Jo8<S  Maria,  to  the  part 
called  "Chine." 

Appeal  from  tlie  District  Court,  Third  Judicial  District, 
City  and  County  of  San  Francisco. 

The  ''findings"  alluded  to  in  the  opinion  were  as  follows: 
"  I  find  for  the  defendant  in  this  case,  because:  1.  The  evi- 
(eet)  deuce  is  insufiScient  to  prove  that  Ygnacio  Alviso  placed 
his  sou  in  possession  of  the  land  in  controversy  with  the  in- 
tention of  renouncing  it  in  his  favor  and  irrecovably  trans- 
ferring to  him  the  title  to  it.  2.  It  is  insuflicient  to  prove 
that  the  sou  accepted  the  possession  of  the  laud  as  a  dona- 
tion from  his  father.  3.  Therefore,  the  plaintiff  has  no 
equitable  right  or  title  to  the  land  connected  with  the  con- 
firmed grant  under  which  the  defendants  are  in  possession 
claiming  title;  and  the  defendants  are  entitled  to  judgment." 

Manuella  Cantua  was  the  widow  of  the  deceased  son, 
Jos^  Maria.     The  devise  in  the  will  was  as  follows: 
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* 'After  tlie  payraout  of  my  debts  from  the  product  of  tlie 
salo  of  a  part  of  the  laud  that  belongs  to  me  of  the  Baucho 
del  Bincou  de  los  Esteros,  wLicli  part  so  sold  shall  be  that 
which  lies  between  the  creeks  of  the  Coyote  and  of  the 
Peuetencin,  all  the  remainder  of  said  mentioned  rancho  of 
the  Bincou  de  los  Esteros  for  the  benefit  (or  use)  and  prop- 
erty of  my  daughter,  Dolores,  and  of  the  legitimate  sons  of 
my  deceased  son,  Domingo,  in  the  following  manner:  the 
half  on  the  north-west  part  for  the  former,  and  the  other 
half  towards  the  south-west  for  the  latter. 

**I  declare  that,  whereas  (or  in  virtue  of  the  fact  that), 
the  widow  of  my  deceased  son,  Jose  Maria,  has  a  house 
established  on  the  portion  of  said  land  which  is  called 
*  Chino,'  and  with  land  of  her  own  on  the  western  side  of 
the  Eiver  Guadalupe,  it  is  my  will  that  said  widow  be  per- 
mitted to  remain  in  i>ermanency  and  tranquillity  in  the 
establishment  (fiiica)  of  her  house,  with  entire  liberty  to 
raise  her  sheep,  and  tame  cattle,  and  make  the  sowings 
(cultivate  the  ground),  as  up  to  the  present  time  she  has 
actually  done  (veiificado.y* 

The  other  facts  are  stated  in  the  opinion. 

Wm.  Matthews,  and  Moore,  Lane  &  Silent,  for  Appellants. 
(MS)      Houghton  &  Reynolds,  for  Respondents. 

By  the  Court,  Wallace,  C.  J. : 

The  complaint  alleges  that  Ygnacio  Alviso,  being  at  the 
time  the  grantee,  under  the  Mexican  Goveniment,  of  the 
rancho  "Bincou  do  los  Esteros,*'  made  to  his  son  Joso  Maria 
under  whom  plaintiffs  claim,  a  verbal  gift  of  that  portion 
of  the  rancho  called  "Chino."  The  defendants  are  the  de- 
visees, or  the  grantees  of  the  devisees  of  Ygnacio  Alviso, 
and  under  the  Act  of  Congress  of  March  3d,  1851,  "to 
ascertain  and  settle  private  land  claims  iu  the  State  of  Cali- 
fornia," are  the  confirmees  of  the  portion  of  the  rancho 
which  includes  the  tract  called  "Chino,"  in  controversy  in 


Digitized  by  VjOOQ IC 


Oct.  1873.]  Bernal  v.  Wade.  C66 

Opinion  of  Iho  Court — Wallace,  C.  J. 

tliis  action.  It  is  alleged  in  the  comphiinfc  that  in  order  to 
obtain  tbo  confirmation  of  their  claim,  the  defendants  fraad- 
nlently,  and  in  disregard  of  the  rights  of  the  plaintiffs  in 
the  premises,  represented  to  the  Board  of  United  States 
Laud  Commissioners,  and  to  the  Courts  of  the  United 
States  having  cognizance  thereof,  that  they  (the  defendants) 
had  succeeded  to  and  then  held  the  title  to  the  land  called 
"Chiuo,"  which  Ygnacio  Alviso  had  originally  obtained 
under  his  grant  to  the  rancho  **Riucon  de  los  Esteros,"  in 
which  it  was  included,  and  that  the  defendants,  in  fact,  pro- 
cured the  confirmation  to  be  made  to  themselves  through 
and  in  consequence  of  sucli  of  their  fraudulent  pretenses 
and  representations.  The  prayer  of  the  complaint  is,  that 
the  defendiints  be  decreed  to  convey  to  the  plaintiffs  their 
confirmed  title  to  **Chino,"afid  that  they  surrender  posses- 
sion, etc.  The  defendants  having  in  their  several  answers 
denied  the  making  of  the  alleged  gift  byTgnacio  Alviso,  the 
cause  was  tried  by  the  Court  below  without  the  intervention 
of  a  jury,  and  judgment  having  been  rendered  for  the  defend- 
ants, the  appeal  is  taken  from  the  judgment  and  from  an  order 
subsequently  made,  denying  the  plaintiffs  a  new  trial. 
(4IO0)  Some  discussion  has  occurred  between  counsel  as  to 
whether  the  ''findings  of  the  Court,"  so  called,  and  con- 
tained in  the  record,  amotint  really  to  findings  of  fact,  ot 
to  conclusions  of  law  merely.  If  it  were  indeed  necessary 
to  determine  the  question,  it  would  prove  to  be  one  in- 
finitely move  difficult  of  Solution  than  any  other  to  be  found 
in  the  record.  Happily,  however,  in  this  instance  the 
somewhat  ingenious  circumlocution  in  which  the  **  findings'* 
are  masked  will  not  obstruct  the  determination  of  the  rights 
of  the  parties  before  us,  inasmuch  as  there  is  certainly 
nothing  in  these  "findings  of  the  Court"  which  can  fairly 
operate  to  contravene  or  qualify  those  other  findings  of  fact 
implied  here  in  support  of  the  judgment  the  defendants  ob- 
tained below.  These  implications  import  a  finding  tliat  the 
gift  alleged  in  the  complaint  as  the  basis  of  (ho  action  was 
not  made  to  Josd  Maria  Alviso  by  his  father,  and  under  the 
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rule  of  practice  referred  to  must  operate  a*i  affirmance  of 
the  jndgmeut,  nnless  it  appear  that  the  evidence  given  upon 
the  part  of  the  defendants  upon  tbat  issue  was  none  at  all, 
or  so  slight  in  its  character  as  not  to  have  amouuted  to  a 
substantial  conflict  against  the  case  made  by  the  plaiu tiffs 
at  the  trial  of  the  action.  A  carefiil  examination,  however, 
of  the  evidence  respectively  adduced  by  the  parties,  makes 
it  manifest  that  there  was  a  substantial  conflict  between  the 
witnesses  of  the  plaintiffs  and  those  of  the  defendants  upon 
this  most  important  question  of  fact — to  say  nothing  of  the 
rather  significant  contradictions  apparent  between  the  plaint- 
iffs' witnesses  themselves — in  reference  to  the  circumstances 
immediately  attending  the  making  of  the  alleged  gift — ^as 
to  the  person  present  thereat — the  identity  of  the  tract 
which  was  the  subject  of  the  gift,  etc.;  "a  conflict,"  (as  was 
once  observed  here  in  reference  to  a  case  similarly  circum- 
stanced) '*  not  the  less  fatal  because  intestinal  in  its  char- 
acter." In  fact,  had  the  plaintiffs  succeeded  below  and  the 
(•OTT)  defendants  been  denied  a  new  trial,  a  question  some- 
what serious  would  have  arisen  as  to  whether  the  judgment 
could  have  been  maintained  here. 

Nor  can  the  case  of  the  plaintiffs  derive  any  aid  from  the 
will  of  Ygnacio  Alviso,  put  in  evidence  by  the  defendants. 
Certainly  there  is  to  be  found  in  the  body  of  the  will  no  re- 
cognition of  the  fact  that  the  testator  had  made  the  alleged 
gift  to  his  son,  Jose  Maria,  the  deceased;  nor,  indeed.,  tho 
slightest  allusion  to  any  transaction  of  that  nature;  and,  as 
to  tho  construction  to  be  put  on  the  devise  of  the  raucho,  if 
it  could  be  supposed  to  have  any  bearing  on  the  case  iu  tho 
one  way  or  the  other,  it  is  plain  that,  under  the  devise,  the 
fee  passed  to  Dolores,  a  daughter  of  the  testator,  and  to  his 
grandsons,  the  children  of  his  deceased  sou,  Domingo — sub- 
ject to  an  estate  for  life  in  Manuella  Cantua,  the  widow  of 
Jose  Maria  Alviso. 

Tho  judgment  and  order  denying  a  new  trial  are  affirmed. 

Mr.  Justice  Crockett  took  no  part  in  the  decision. 
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[No.  3,581.] 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  v. 
THE  BOARD  OF  EQUAlilZATION  OF  PLACER 
COUNTY. 

Object  of  Writ  of  Certiorari. — A  writ  of  certiorari  brings  tip  for  review 
only  the  qnestiou  whether  tho  inferior  officer,  Court,  or  tribunal  has 
acted  in  excess  of  jurisdiction,  and  cannot  bo  used  as  a  writ  of  error  for 
tho  correction  of  mistakes,  either  in  law  or  fact,  committed  within  the 
jurisdiction. 

Idem. — Section  thirty-six  hundred  and  eighty  of  tho  Political  Code,  requiring 
tho  Board  of  Equalization,  on  an  application  to  equalize  an  assessment, 
to  have  the  evidence  taken  down,  and  to  declare  the  legal  principles  it 
has  been  governed  by,  does  not  cliange  this  rule. 

Power  of  Board  of  Equalization. — A  refusal  of  a  Board  of  Equaliza- 
tion to  reduce  the  assessed  value  of  property,  made  on  a  complaint  by  the 

<668)  party  assessed,  docs  not  preclude  the  Board  from  afterwards  raising 
the  assessed  value  of  tho  same  property,  upon  complaint  made  that  it 
has  been  assessed  too  low. 

Idem. — The  action  of  a  Board  of  Equalization,  on  an  application  to  change 
the  assessed  valuation  of  property,  is  not  res  judicata. 

Idem. — Tho  Court  is  not  prepared  to  say  that  a  Board  of  Equalization  is 
limited  to  one  application,  either  to  reduce  or  raise  the  assessed  value 
of  property. 

Certiobari  from  the  Supreme  Court  to  the  Board  of 
Equalization  of  Placer  County,  on  petition  of  the  Central 
Pacific  Railroad  Company. 

The  county  of  Placer  was  divided  into  revenue  disiiricts, 
and  sixteen  and  a  quarter  miles  of  the  railroad  of  the  peti- 
tioner was  in  District  Number  One,  and  seventy-six  miles 
thereof  in  District  Number  Two.  The  Assessors  of  said 
districts  listed  said  road  and  the  telegraph  line  of  the  com- 
pany along  the  road  at  twelve  thousand  dollars  per  mile,  for 
the  fiscal  year  1871-2,  and  returned  the  same  to  the  Clerk 
of  the  Board  of  Supervisors,  about  June,  1872.  On  the 
second  day  of  July,  1872,  the  company  filed  a  complaint 
with  the  Board  of  Equalization,  asking  that  the  assessment 
be  reduced  to  six  thousand  dollars  per  mile.  The  Board, 
after  hearing  evidence  on  both  sides,  on  the  nineteenth  day 
of  July,  1872,  denied  the  application.  On  the  ninth  day  of 
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July,  1872,  J.  E.  Campbell,  a  taxpayer,  filed  with  the  Board 
a  complaiut  that  the  assessment  was  too  low,  and  asking 
that  it  be  raised.  The  Board,  after  hearing  evidence  and 
argument  on  this  application,  on  the  twenty-seventh  day  of 
July,  1872,  granted  the  application,  and  raised  the  assess- 
ment to  twenty-five  thousand  dollars  per  mile.  The  Board 
also,  on  demand  of  the  petitioner,  entered  of  record  a 
declaration  of  the  legal  principles  by  which  it  was  governed 
in  raising  the  assessment. 

This  declaration  was  to  the  effect  that  the  sum  to  which 
the  assessment  was  raised  was  the  full  cash  value  of  the 
property  at  which  it  would  be  appraised  if  taken  in  pay- 
ment of  a  debt,  and  that  the  Board  did  not  confine  itself  to 
<•••>  the  mere  value  of  rails,  ties,  spikes,  chairs,  and  fish 
plates,  but  took  into  consideration  the  railroad  as  a  whole, 
with  its  embankments,  cuts,  fills,  culverts,  trestle  works, 
snowsheds,  and  everything  entering  into  its  construction, 
and  the  fact  that  it  was  a  part  of  an  entire  road,  extending 
from  San  Francisco  to  the  city  of  Ogden,  in  the  Territory 
of  Utah,  and  connecting  there  with  other  railroads  extend- 
ing to  the  Atlantic  Coast. 

T.  B.  McFarland,  for  Petitioner. 

On  a  common  law  certiorari  the  Court  may  go  beyond  the 
inquiry  whether  the  inferior  tribunal  had  jurisdiction  of  the 
person  and  subject-matter,  and  whether  its  proceedings  and 
judgment  were  within  that  jurisdiction;  and  may  examine 
the  whole  case  to  ascertain  whether  the  principles  upon 
which  the  inferior  tribunal  acted  were  erroneous:  People  v. 
Board  of  Police,  39  N.  T.  506;  see  also,  Simft  v.  Oil?/  oj 
Pouglikeepsie^  37  Id.  516;  Baldwin  v.  CUy  of  Buffalo^  25 
Id.  315;  and  JFestern  Railroad  Co.  v.  Nolan,  48  Id.  513. 

T,  B.  McFarland  and  E.  L.  Craig,  also  for  Petitioner. 

«/.  M.  Fulwetler  and  C.  A.  Tattle,  for  Respondent. 
This  Court  cannot  review  the  legal  principles  upon  which 
the  Board  declared  they  acted,  any  further  than  they  relate 
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to  the  jurisdiction  of  the  Board;  and  to  inquire  into  the 
question  as  to  whether,  under  the  evidence,  the  JBoard 
placed  the  coiTect  valuation  upon  the  property  of  petitioner, 
would  be  turning  the  writ  of  certiorari  into  a  writ  of  error, 
and  that  would  be  against  all  former  decisions  of  this  Oourt 
as  to  the  purview  of  the  writ:  Winter  v.  JFUzpatrick,  85 
Cal.  269;  People  v.  DwineUe,  29  Id.  632;  Id.  459;  WliUiiey 
V.  Board  of  Ddegaiea,  14  Id.  479;  People  v.  EUcm,  40  Id. 
<«w)  612;  Central  Pacific  Railroad  Co.  v.  Board  of  Equaliza- 
tion of  Placer  Counhj,  43  Id.  365. 

The  Legislature,  bj  adopting  the  new  Code,  did  not 
change  or  enlarge  the  purview  of  the  writ  of  certiorari. 
The  writ  should  not  be  turned  into  a  writ  of  error  when 
reviewing  the  proceedings  of  Boards  of  Equalization,  as, 
when  directed  to  other  tribunals,  it  only  extends  to  a  review 
of  questions  of  jurisdiction.  Its  operation  should  be  uni- 
form :  Section  II,  Article  I,  Constitution  State  of  Califor- 
nia; Smith  v.  Judge  of  Twelfth  District,  17  Cal.  647;  People 
V.  li-ederickSy  48  Barb.  173. 

By  the  Court,  Cbockett,  J. : 

It  has  been  settled  by  a  long  series  of  decisions  in  this 
State  that  a  writ  of  certiorari  brings  up  for  review  only  the 
question  whether  the  inferior  officer,  Court,  or  tribunal,  has 
exceeded  its  jurisdiction,  and  cannot  be  used  as  a  mere  writ 
of  error  for  the  correction  of  mistakes,  either  in  law  or 
fact,  committed  by  the  inferior  tribunal  witbin  the  limits 
of  its  jurisdiction :  Whitney  v.  Board  of  Delegates,  14  Cal. 
499;  People  v.  Dwinelle,  29  Id.  632;  People  v.  Buimey, 
29  Id.  459;  Winter  v.  Filzpatrick,  35  Id.  269;  MorUy  v. 
EUms,  37  Id.  459;  Will  v.  Sinkmiz,  39  Id.  570;  People  v. 
Elkus,  40  Id.  462;  Barhei'  v.  San  Francisco,  42  Id.  630; 
Central  P.  R.  B.  Co.  v.  Board  of  Equalization  of  Placer 
Couvfy,  43  Id.  365.  But  it  is  contended  that  section 
three  thousand  six  hundred  and  fifty  of  the  Political  Code 
has  wi'ought  a  change  in  the  rule,  when  it  is  sought  to  re- 
view the  action  of  a  Board  of  Equalization  in  increasing  or 
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diminisLiDg  the  amount  of  an  assessment.  Tbat  section 
provides  that  where  the  Board  increases  or  diminishes  the 
valuation,  the  Clerk  must  take  down  the  evidence,*'  and 
upon  the  demand  of  the  applicant  the  Board  must  declare 
the  legal  principles  it  has  been  governed  by  in  ascertaining 
^•^*^  the  valuation  adopted  by  it."  It  is  claimed  that  this 
provision  would  be  meaningless,  and  without  significance, 
except  for  the  purpose  of  enabling  the  Court  of  review  to 
determine  whether  the  Board  had  regularly  pursued  its 
authority  in  the  method  adopted  for  ascertaining  the  value. 
It  was,  doubtless,  intended  to  place  upon  the  record  an 
authentic  statement  of  the  facts  proved,  and  of  '*  the  legal 
principles'*  on  which  the  Board  acted,  so  that  the  proceed- 
ings in  a  proper  case  might  be  reviewed  in  some  appropriate 
proceeding.  But  the  writ  of  certiorari  is  not  the  appropriate 
proceeding  for  the  correction  of  mere  errors  of  judgment, 
in  respect  either  to  the  facts  or  the  law  of  the  case,  in  de- 
termining questions  within  the  jurisdiction  of  the  Board. 
It  is  conceded  that  the  Board  has  the  jurisdiction  to  deter- 
mine whether  the  valuation  placed  upon  the  property  by 
the  Assessor  was  too  high  or  too  low,  and  to  raise  it  or 
diminish  it  accordingly.  The  complaint  is  that  the  Board 
acted  upon  an  erroneous  basis  in  arriving  at  the  value.  If 
BO,  it  was  a  mere  error  of  judgment  in  the  decision  of  a 
question  which  they  had  authority  to  decide,  and  the  error 
cannot  be  corrected  in  this  form  of  proceeding. 

But  it  is  said  that  after  having  refused  to  reduce  the  val- 
uation, on  the  application  of  the  railroad  company,  the 
Board  had  exhausted  its  power  over  the  subject,  and  had  no 
jurisdiction  to  entertain  the  application  of  Campbell  to 
raise  the  valuation.  Section  three  thousand  six  hundred 
and  seventy-three  of  the  Political  Code  provides  that  '*the 
Board  has  power  to  determine  all  complaints  in  regard  to 
the  assessed  value  of  property,  and  may,  except  as  pro- 
hibited in  this  title,  correct  any  valuation  by  addiug  or  de- 
ducting such  sum  as  may  be  necessary  to  make  it  conform 
to  the  actual  cash  value."    The  fact  that  the  Board  refused 
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to  reduce  the  valuation,  on  the  application  of  the  railroad 
company,  is  in  no  sense  an  adjudication  that  it  ought  not  to 
be  raised.  If  it  be  admitted  that  on  that  application  the 
(6t«)  Board  had  the  power  to  raise  the  valuation,  instead  of  • 
reducing  it,  this  would  lend  no  support  to  the  proposition 
that  the  Board  could  not  afterwards  entertain  an  application 
to  raise  it.  The  proceeding  would  include  no  element  of 
rea  judicata;  and  if  it  did,  we  are  not  prepared  to  say  that  a 
Board  of  Equalization  is  necessarily  limited  to  one  applica- 
tion, either  to  reduce  or  raise  the  valuation. 
Writ  dismissed. 
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AMENDMENTS. 
1.  Court  mat  Correct  Errors  after  the  Terk. — ^The  Court  has  power  to 
correct  clerical  errors  and  misprisionB,  even  after  the  expiration  of  the 
tenn.    Estate  qf  Schroeder,  305. 

See  Judgments,  4;  Pleadings,  21. 

APPEAL. 

1.  From  Order. — An  appeal  does  not  lie  from  an  order  denying  a  continu- 

ance.    HartuxHiy  v.  Hoiion,  645. 

2.  By  A  Bankrupt.  —The  bankruptcy  of  a  party  against  whom  a  judgment 

has  been  rendered,  though  adjudicated  before  the  taking  of  the  appeal, 
will  not  prevent  the  prosecution  of  an  appeal  in  his  name.  The  appeal 
may  be  prosecuted  in  the  name  of  the  bankrupt,  or  in  the  name  of  his 
asssignee.     O^NHl  v.  Doughertij,  675. 

3.  Taking  Second. — When  an  attempted  appeal  is  ineffectual  from  failure  to 

servo  the  notice  at  the  proper  time,  a  new  appeal  may  be  taken.  Colwa^ 
brt  v.  Paeheco,  650. 

4.  Taking  an. — The  filing  of  the  notice  of  appeal,  filing  of  the  undertaking, 

and  service  of  the  notice,  must  be  cfiiected  on  the  same  day.    The 
notice  may  be  served  personally,  or  in  the  other  modes  provided  in  the  ' 
Code.     Id. 
6.  Idem — Undertaking.— The  service  of  a  notice  of  appeal  operates  a  notice 
of  the  filing  of  the  undertaking.     Id, 
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1.  Or  Swamp  LAin)S. — Lands,  tho  titlo  to  which  is  voatod  in  tho  State,  under 

the  Act  of  Congress  donating  tho  swamp  hmds  to  tho  States,  aro  not  lia- 
ble to  tho  assessment  in  tho  City  and  County  of  San  Francisco,  levied 
under  the  order  of  tho  Board  of  Supervisors,  called  Order  Eight  Hun- 
dred, which  assessment  was  mado  to  raise  a  fund  to  pay  the  possessors  of 
outside  lands  dedicated  to  public  use,  the  value  of  tho  lands  so  dedicated. 
Maawi  V.  Atutm,  3S5. 

2.  Void. — ^An  assessment  for  widening  a  street,  void  on  its  face,  creates  no 

lien  on  the  property,  and  a  purchaser  at  tho  sale  does  not  ocquiro  oven  a 
color  of  title  which  will  operate  as  a  cloud  on  the  true  title.  Bucknall 
V.  Story,  689. 

3.  Patment  or  Monet  Levied.— If  property  is  assessed  for  widening  of  a 

street,  not  to  the  true  owner,  but  to  a  stranger,  and  tho  owner  pays  the 
money  to  prevent  a  sale  by  tho  Tax  Collector,  he  will  be  deemed  to  have 
known  when  he  paid  it  that  a  sale  by  the  Tax  Collector  would  bo  a  nul- 
lity, and  would  not  invest  tho  purchaser  with  even  a  colorable  title,  and 
in  such  case  tho  payment  wiU  be  deemed  voluntary.    Id. 

4.  Eecgyeby  or  Monet  Paid. — When  an  assessment  is  void  upon  its  face, 

because  made  to  one  who  does  not  own  the  property,  and  tho  truo  owner, 
with  a  knowledge  of  the  fact,  but  under  a  misapprehension  of  or  in  igno- 
rance of  the  law,  pays  the  tax  under  protest  and  to  avoid  a  threatened 
sale  of  the  property  by  the  Tax  Collector,  it  is  to  be  deemed  a  voluntary 
payment,  and  he  cannot  recover  back  the  money  in  a  suit  against  the 
Tax  Collector.     Id 

6.  Collateral  Attack  on  Leqal  Proceedinos.— Ono  who  is  a  party  to  and 
bound  by  legal  proceedings  in  relation  to  an  assessment  for  widei^ing  a 
street,  cannot  attack  these  proceedings  for  mere  error,  in  a  collatexal 
action.     His  remedy  is  by  appeal.     Id, 

See  Pleadings,  9. 
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ATTORNEY-AT-LAW. 
See  Criminal  Law,  22. 

AUDITOR. 
See  Taxes,  12,  31,  32;  SupERvisoBSy  a 

BANKRUPT. 

1.  Discharge  Under  Bankrupt  Act.  — Under  tho  Bankrupt  Act  of  the 
United  States,  a  discharge  cannot  be  obtained  from  a  debt  created  while 
acting  in  a  fiduciary  character.     Treadwell  v.  IlolUway,  547. 
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2.  Creating  Debt  in  Fiduciary  CHABAcyrER.  —  One  who  receives  goods 
consigned  to  him  on  commission  to  be  sold,  and  the  proceeds,  less  com- 
missions, to  be  transmitted  to  the  consignor,  if  he  sells  the  goods  and 
fails  to  transmit  the  money,  creates  a  debt  in  a  Hduciary  capacity.    Id. 
See  Appeal,  2. 
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1.  Bill  of  Particulars. — A  count  in  a  complaint  for  a  sum  of  money  alleged 
to  bo  duo  by  the  defendant,  for  tho  use  and  occupation  of  the  plaintiff's 
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3.  Power  of  the  Court  to  add  Testimony.  —  It  is  ivithin  tho  {general 

ix>wer  of  the  Court  to  add  to  a  proposed  bill  of  exceptions  any  testimony 
given  at  tho  trial  pertinent  to  tho  exceptions  and  necessary  to  the  cor- 
roct  presentation  of  the  errors  assi^ed.    Pnople  v.  KtUy,  355. 
See  Practice,  1;  Mandamus,  4. 
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Hancy,  561. 

Estate  of  Mary  McQueen,  44  Cal.  584,  in  Estate  of  Miner,  565. 

Dickey  v.  Davis,  39  Cal.  569,  in  Sherman  v.  Mitchell,  579. 

Hays  V.  Hogan,  5  Cal.  241,  McMillan  v.  Kichai*ds,  9  Cal.  417,  Falkner  v. 
Hunt,  16  Cal.  167,  Guy  v.  Washbum0|  23  Cal.  113,  and  Brummagim  ▼. 
Tillinghast,  18  Cal.  271,  in  Bucknall  v.  Story,  596. 

Hahn  v.  Kelly,  34  Cal.  407,  in  Pearson  v.  Pearson,  636. 

Hanson  v.  McCuo,  43  Cal.  178,  in  Bemal  v.  Wade,  641. 

Bagley  v.  Ward,  37  Cal.  121,  and  Barroilhet  v.  Hathaway,  31  CaL  397,  in 
Rogers  v.  Dniffel,  655. 

Matthews  v.  Ferrea,  45  Cal.  51,  in  Wilkins  v.  McCue,  661. 

Whitney  v.  Board  of  Delegates,  14  Cal.  499,  People  v.  Dwindle,  29  CaL  622, 
People  v.  Bumey,  29  Cal.  459,  Winter  v.  Fitzpatrick,  35  Cal.  269,  Mor- 
ley  v.  Elkua,  37  CaL  454,  Will  v.  Sinkwitz,  39  CaL  570,  People  v.  Elkus, 
40  Cal.  642,  Barber  v.  San  Francisco,  42  Cal.  630,  Ceutral  Pacific  Rail- 
road Company  v.  Board  of  Equalization  of  Placer  County,  43  CaL  365,  in 
C.  P.  R.  R.  Company  v.  Placer  County,  670. 

CASES  COMMENTED  ON. 
Fallon  V.  Butler,  21  CaL  32,  Christy  v,  Dana,  34  CaL  553,  Sichel  v.  Carillo, 

42  Cal.  505,  Schadt  v.  Heppo,  45  CaL  433,  and  Ellis  v.  Polhemus,  27  CaL 

350,  in  Pitte  v.  Shipley,  154. 
Christy  v.  Dana,  34  CaL  553,  Sichel  v.  Carillo,  42  Cal.  493,  and  Schadt  v. 

Hcppe,  45  CaL  433,  in  Harp  v.  Callahan,  229. 
People  v.  McCreery,  34  CaL  432,  People  v.  Whartenby,  38  Cal.  461,  and  Lick 

V.  Austin,  43  Cal.  590,  in  Savings  and  Loan  Society  v.  Austin,  483. 
People  V.  Harris,  16  Cal.  129,  in  People  v.  Johnson,  78. 
Brown  v.  Martin,  25  CaL  89,  and  Caulfield  v.  Saunders,  17  CaL  571,  inBren- 

nan  v.  Ford,  7. 
San  Francisco,  Alameda  and  Stockton  Railroad  Company  v.  Caldwell,  31  Cal, 

367,  in  California  Pacific  Railroad  Company  v.  Armstrong,  85. 

CASES  NOT  REPORTED. 
3,562.     Tesch  v.  Cummings;  judgment  affirmed. 
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2,879.     Hihn  v.  Story;  judgment  affirmed  on  the  ftuthority  of  Bucknall  y. 
Story,  auto,  589. 

3,470.     Whcelor  v.  Turner;  judgment  and  order  affirmed. 

3,602.     Bucll  V.  Hamilton;  judgment  affirmed. 

10,018.     People  V.  Iiane;  judgment  affirmed  on  authority  of  People  v.  South- 
well, ante,  141. 

3,613.     Couldthirst  v.  Kellcy;  judgment  and  order  affirmed. 

3,760.    Liaine  v.  Woodward;  judgment  reversed  and  cause  remanded  for  a 
new  triaL 

3i783.     Ebclcr  v.  Ilutchings;  order  affirmed  on  the  authority  of  Hutchinga 
V.  Ebelcr,  ante,  557. 

3,830.     McKoe  v.  Union  Gold  Mining  Company;  judgment  affirmed. 

3,83G.     Davia  v.  Buel;  judgment  and  order  affirmed. 
10,044.     People  V.  Iliggins;  judgment  affirmed. 

3,913.     Smith  v.  Price;  judgment  and  order  affirmed. 

3,793.     Samjison  v.  Hanson;  judgment  affirmed. 

3,335.     Cahom  v.  Parkinson;  judgment  affirmed. 

3.623.  Dougherty  v.  McNeil;  judgment  affirmed. 

3.624.  Dougherty  v.  McNeill;  judgment  affirmed. 
3,678.     Larabeo  v.  Selhy;  judgment  affirmed. 
3,754.     Hartley  V.  Clark;  judgment  affirmed. 

CASE  OVERRULED. 
Jackson  y.  Lodge,  36  CaL  53,  in  Higgins  v.  Higgins,  262. 

CERTIORARL 

1.  Certioiujii. — Certiorari  does  not  lie  to  review  an  erroneous  judgment 

which  tho  Court  below  had  jurisdiction  to  render.     Monreal  v.  i?t/«/p,  79. 

2.  Object  of  Wbit  of. — ^A  writ  of  Certiorari  brings  up  for  review  only  the 

question  whether  the  inferior  officer,  Court»  or  tribunal  has  acted  in  ez> 
cess  of  jurisdiction,  and  cannot  be  used  as  a  writ  of  error  for  tho  correc- 
tion of  mistakes,  either  in  law  or  fact,  committed  within  the  jurisdiction. 
C,  P,  /?.  R.  Co,  V.  Placer  Countijy  667. 

3.  Idem. — Section  thirty-six  hundred  and  eighty  of  the  Political  Code,  re- 

quiring tho  Board  of  Equalization,  on  an  application  to  equalize  an  asseaa- 
ment,  to  have  the  evidence  taken  down  and  to  declare  the  legal  principles 
it  has  been  governed  by,  does  not  change  this  rule.     Id. 

CLOUD  ON  TITLE. 
See  Taxes,  23;  Assessment,  2;  Equtty,  3,  4. 

COMMUNITY  PROPERTY. 
See  Estates  of  Deceased  Persons,  16. 

CONSTITUTIONAL  LAW. 
1.  Power  to  Create  State  Board  of  Equalization.— It  is  within  the 
constitutional  powers  of  the  Legislature  to  create  a  State  Board,  for 


Digitized  by  VnOOQ IC 


Index.  653 

tho  equalization  of  the  assessed  value  of  property  between  the  different 
counties  of  this  State.  Savings  and  Loan  Society  v.  Austin,  415. 
2^  Idem.— That  i>art  of  tho  Aet  creating  a  State  Board  of  Equalization  which 
provides  that  tho  Controller  of  State  shall  bo  ono  of  its  members,  and  the 
other  two  shall  be  appointed  by  the  €k>vemor,  is  not  in  conflict  with  the 
Constitution.     Id, 

3.  Idem. — That  part  of  the  Act  creating  a  State  Board  of  Equalization  which 

gives  to  said  Board  the  power  to  fix  the  rate  of  taxation  for  State  purposes, 
is  not  unconstitutional    Id. 

4.  State  Board  of  Equalization  UNcoNSTrnmoNAL.— The  Act  creating  a 

State  Board  of  Equalization  is  unconstitutional,  because  the  members  of 
tho  Board  are  not  elected  by  the  people,  and  tho  Board  is  given  the 
power  of  x)crforming  in  part  the  functions  of  Assessors,  and  l^ecauso  the 
power  conferred  on  the  Board,  of  fixing  the  rate  of  State  taxation,  is  a 
delegation  of  legislative  powers.  By  Wallace,  C.  J.,  Niles,  J.,  concur- 
ring. Id. 
6.  Ex  Post  Facto  Law. — A  law  changing  the  forms  of  procedure  by  which 
persons  accused  of  crime  are  to  be  tried  for  offenses  committed  beforo  the 
law  was  passed,  is  not  an  ex  post  facto  law.  People  v.  Mortimer,  114. 
See  Taxes,  6,  7,  8,  22,  32. 

CONTINUANCE. 
See  Criminal  Law,  8,  11. 

CONTRACTS. 

1.  Compliance  with. — ^In  action  upon  a  contract  to  deliver  spirits  in  good 

packages,  whore  the  only  issue  is,  whether  tho  packages  were  good,  an 
instmction  to  the  jury  that  if  the  plaintiff  had  substantially  complied 
with  the  contract  he  was  entitled  to  a  verdict,  but  that  if  the  packages 
containing  the  spirits  were  not  good,  it  was  not  such  a  substantial  com- 
pliance with  tho  contract  as  to  entitle  tho  plaintiff  to  recover,  is  not 
erroneous.     Voorman  v.  VoiyJit,  392. 

2.  Conditional.— An  offer  by  a  party  to  perform  certain  services  for  another 

party,  provided  he  complies  with  certain  conditions  named  in  tho  offer, 
does  not  create  a  contract  unless  the  conditions  are  complied  with  by  the 
other  party;  and  if  the  party  making  tho  offer  performs  tho  services,  re- 
lying alono  on  tho  promise  of  the  other  party  to  comply  with  tho  condi- 
tions^ on  action  will  not  lie  on  the  proposed  contract  to  recover  for  the 
services  jwrformed.     NorUiam  v.  Gordon,  582. 

8.  Time  of  Performing  an  Agreement. — When  tho  terms  of  an  agreement 
do  not  limit  the  time  within  which  it  is  to  be  performed,  tho  law  implies 
that  it  is  to  bo  performed  immediately,  or,  at  most,  within  a  reasonable 
time.     Brennan  v.  Ford,  7. 

4.  Allegation  op  an  Agreement  in  Pleading. — ^Whcn  a  pleading  alleges 
on  agrcomont  to  have  been  entered  into  by  parties,  but  docs  not  aver 
whether  it  was  verbal  or  in  writing,  tho  presumption,  on  demurrer,  is 
that  it  was  in  writing.    Id. 
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5.  Perform ANCB  ov  Mutual  CJontaacts. — ^When  a  contract  for  the  mutual 

exchange  of  lands  does  not  contain  a  provision  from  which  it  can  be  in- 
ferred that  one  conveyance  was  to  precede  the  other,  the  law  implies  that 
tlio  conveyances  are  to  be  made  concurrently,  and  the  mutual  covenants 
of  the  parties  are  dependent     Id, 

6.  Labor  of  Son  for  Father  after  He  attains  His  MAJGRirr.— If  a  son 

remains  with  and  performs  services  for  his  father,  after  attaining  his 
majority,  the  law  will  not,  ordinarily,  imply  a  promise  on  the  part  of  the 
father  to  make  pecuniary  compensation  for  his  labor;  but  if  the  circum- 
stances show  that  it  was  the  expectation  of  both  parties  that  he  should 
receive  compensation,  the  promise  will  be  implied,  and  he  may  sue  on  a 
quantum  tneruU.     FrUrmuth  v.  Fj-iermuth,  42. 

7.  WrrniN  Statute  of  Frauds. — A  verbal  contract  between  the  lender  and 

borrower  that  money  loaned  is  to  be  repaid  when  nut-bearing  trees  about 
to  be  planted  on  the  borrower's  farm  yield  an  income  sufficient  to  pay  the 
same,  over  and  above  paying  the  expenses  of  the  farm  and  of  the  borrow- 
er's family,  is  void  under  the  Statute  of  Frauds,  because  the  parties  must 
have  contemplated  that  more  than  one  year  would  elapse  before  the  time 
of  payment  would  arrive.     Swift  v.  Stoijl,  266. 

8.  The  Law  Presumes  a  Promise  to  Pay  Money  Borrowed.— Although 

a  contract  between  the  borrower  and  lender  of  money,  as  to  the  time  of 
its  payment,  may  be  void  under  the  Statute  of  Frauds,  yet,  as  the  bor- 
rower has  the  lender's  money,  the  law  presumes  a  promise  that  he  will 
repay  it  on  demand.     Id. 

9.  Enforcing  an  Agreement  in  which  there  is  a  Mistake. — A  covenant 

entered  into  by  all  the  tenants  in  common  who  as  such  own  a  block  of 
land  in  which  they  intend  to  lay  out  a  street  through  the  middle  of  tho 
block,  but  which  is  so  drawn  as  to  locate  the  street  at  a  place  not  in  the 
middle  of  the  block,  cannot  be  enforced  according  to  the  intention  of  the 
covenantors,  without  first  reforming  it  so  as  to  make  it  express  the  real 
intention  of  the  parties.     Dewitt  v.  Duncan,  342. 

10.  Written  Contract— Parol  Testimony. — The  general  rule  that  parol 
testimony  is  inadmissible  to  contradict,  add  to,  or  vary  a  written  con- 
tract, does  not  exclude  proof  by  parol  testimony  of  fraud  or  mistake  in 
the  execution  of  the  contract,  when  a  reformation  of  the  instrument  is 
sought     Murray  v.  Dahe^  644. 

See  Vessels,  1,  2,  3;  Customs,  1. 

CONTROLLER  OF  STATK 
1.  Power  op,  over  State  Printer's  Accounts. — The  Controller  may  de- 
cline to  audit  the  accounts  of  tho  State  Printer,  even  after  they  have 
been  approved  by  the  Board  of  Examiners,  if  he  is  of  opinion  that  the 
work  has  not  been  correctly  computed,  or  that  it  contains  items  which 
are  not  a  legal  charge  against  the  State.     Springer  v.  Oreen^  73. 

CONVEYANCES. 
1.  Description  in. — A  conveyance  of  land  is  not  void  on  its  face  for  uncer- 
tainty in  the  description  of  the  property  sold,  if  so  far  as  can  be  aeea 
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from  the  description  itself,  the  points  named  as  boundaries  may  bo  well- 
known  monuments,  easily  foimd.     Metjtra  v.  Fartjuharson,  191. 

2.  The  Cotirt  must  Construe. — K  there  is  evidence  tending  to  show  that 
title  to  public  lands  has  passed  out  of  the  Government,  it  is  a  question 
for  the  Court  and  not  for  the  jury,  to  determine  whether  the  convey- 
ances were  operative  to  divest  the  title  of  the  Government  and  vest  it  in 
the  ijarty  claiming  it      WhUman  v.  Sttifjer,  256. 

See  Mortgages,  1;  Tenants  in  Common,  1, 2y  Mining  Claims,  5,  C;  Equity, 
9,  10;  Partition,  4,  6. 

CORPORATIONS. 

1.  Pat  of  Superintendent  of  Railroad  Compant.— If  there  is  no  special 

agreement  fixing  the  amount  the  Superintendent  of  a  railroad  company 
shall  receive  for  his  services  as  Superintendent,  he  is  entitled  to  recover 
the  value  of  such  services.    Bee  v.  <S\  F,  aiid  II.  B.  It.  R,  Co.,  248. 

2.  Duty  of  a  Superintendent  of  a  Railroad  Company.— If  tho  Super- 

intendent of  a  railroad  company,  at  tho  request  of  the  company,  before 
work  is  commenced  in  the  field,  performs  work  which  is  not  technically 
within  the  line  of  a  Superintendent's  duty,  it  will  be  presumed  that  in 
doing  the  work  he  acted  in  his  capacity  as  Superintendent.     Id. 

3.  Employee  of  Corporation.— Tho  action  of  tho  Board  of  Directors  of  a 

corporation,  when  in  session,  is  not  required,  merely  to  direct  tho  labor 
of  an  employee  of  tho  corporation.     Id. 

COSTS. 

1.  Of  Publishing  Subimons.— In  an  action  brought  by  the  State,  under  the 

Act  of  1868,  for  the  sale  of  lands  belonging  to  tho  State,  to  annul  a  cer- 
tificate of  purchase  for  failure  to  make  payment,  if  summons  is  published, 
the  cost  of  publishing  the  same  must  be  taxed  in  the  costs,  and  a  judg- 
ment rendered  against  the  defendant  therefor.     Latcrence  v.  Booth,  187. 

2.  Idem. — If  such  judgment  cannot  bo  collected  by  execution  out  of  the  de- 

fendant's property,  and  if  the  lands  are  school  lands,  the  cost  of  publica- 
tion must  be  paid  by  the  State  out  of  tho  General  Fund.     Id. 

3.  Idem. — In  such  case,  the  Board  of  Examiners  must  audit  the  claim  fcr 

publishing  summons  at  the  amount  taxed  by  the  District  Court,  even  if 
no  specific  appropriation  has  been  made  by  the  Legislature  therefor.     Id. 

4.  Retaxino  Costs  and  Denying  Execution. — If  a  new  trial  is  granted  to 

the  defendant  on  payment  of  the  plaintiff's  costs,  within  twenty  days, 
and  there  is  an  error  in  the  bill  of  costs,  the  defendant  may,  within  the 
twenty  days,  tender  the  real  sum  duo  as  costs,  and  if  it  is  refused,  move 
to  retax  the  costs  after  the  twenty  days  expire,  and  the  Court  may  retax 
them  and  refuse  to  let  an  execution  issue.     Ilif/uerra  v.  Bernal,  580. 

COUNTY  COURT. 
Sec  Jurisdiction,   1. 
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COUNTY  WARRANTS. 
Seo  SuPERYisoius,  2,  3. 

CKDURTS. 
See  Amendments,  1. 

CRIMINAL  LA 
L  When  Verdict  in  Criminal  Case  will  be  Set  Aside.— Although  it  is 
the  practice  of  appellate  courts  to  refuse  to  disturb  a  verdict  in  a  crim- 
inal case  on  the  ground  that  it  is  not  warrranted  by  the  evidence,  when 
there  is  a  substantial  conflict  in  the  evidence,  yet  there  are  exceptional 
cases,  and  one  of  these  is,  where  a  rape  is  alleged  to  have  been  committed 
on  a  child  under  ten  years  of  age,  and  a  conviction  is  had  on  her  nncor- 
ro1x>ratcd  testimony,  and  she  makes  no  complaint  for  two  years,  sustains 
no  physical  injury,  makes  no  outcry,  and  the  defendant  is  her  stepfather, 
and  physicians  testify  that  it  was  improbable  that  bleeding  and  great 
bodily  pain  would  not  have  followed,  and  the  defendant  testifies  in  his 
own  behalf,  denying  the  commission  of  the  oflfenso.  PeopU  v.  IlamiUotif 
540. 

2.  Idem. — In  such  case  the  Court  are  warranted  in  assuming  that  the  jury 

must  have  rendered  the  verdict  under  the  influence  of  passion  or  preju- 
dice, particularly  if  one  of  them,  during  the  trial,  interrupts  the  counsel 
for  the  defense  in  an  improper  manner.     Id, 

3.  Notorious  Cohabitation  and  Adultery.— Proof  of  notoriety  is  as  ma- 

terial as  proof  of  the  fact  of  adultery,  in  making  out  the  offense  of  living 
in  a  state  of  open  and  notorious  cohabitation  and  adultery.  People  v. 
Oatea,  52. 

4.  Indictment  as  Accessory  Before  the  Faci*. — An  indictment,  charging 

a  person  as  an  accessory  before  the  fact  to  the  crime  of  murder,  must 
allege  the  death  of  the  person  assaulted  and  that  the  crime  of  murder 
was  committed.  People  v.  Crensfiaw,  65. 
6.  Qualification  of  a  Juror  in  a  Criminal  Case. — The  point  to  be  de- 
termined aa  to  the  qualification  of  a  juror  in  a  criminal  case  is,  whether 
at  the  time  of  his  examination  he  has  an  imqualified  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  not  what  might  be  the  state  of  his 
mind  after  hearing  the  evidence.     People  v.  Johnmn,  78. 

6.  Judgment  after  Conviction. — It  is  doubtful  whether  the  limitation  of 

time  fixed  in  the  Penal  Code,  within  which  judgment  may  be  pronounced 
in  a  criminal  case  after  conviction,  applies  in  the  case  of  a  judgment 
upon  a  pica  of  guilty.     People  v.  Iiobhisoit,  95. 

7.  Waiver  of  Statutory  Right. — The  defendant  in  a  criminal  case  may 

waive  the  time  which  the  Penal  Code  allows  after  conviction  before  sen- 
tence is  pronounced,  and  may  consent  that  judgment  be  pronounced 
immediately.     Id, 

8.  Continuance. — In  a  criminal  case,  if  the  defendant  has  relied  on  tl)S 

promise  of  a  material  witness  to  attend  the  trial  the  first  time  the  cdae 
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is  called  after  the  indictment  is  found,  and  for  that  reason  has  omitted 
to  take  his  deposition,  and  the  witness  resides  beyond  the  jurisdiction 
of  the  Court,  a  continuance  should  be  granted.     People  v.  Brown,  102. 

9.  Forms  op  Procedure. — Persons  accused  of  crimes  alleged  to  have  been 

committed  before  the  Penal  Code  took  effect,  arc  to  be  tried  in  accord- 
ance with  the  forms  of  procedure  provided  in  the  Code.  People  v.  Jlfor- 
timeVf  114. 

10.  Argument  or  Counsel.— In  criminal  cases  tried  since  the  Penal  Code 
took  effect,  the  District  Attorney  must  open  and  may  conclude  the  argu- 
ment, oven  if  the  offense  was  committed  before  the  Code  took  effect.    Id, 

11.  CoNTmuANCE.— -If  the  facts  shown  on  an  application  for  a  continuance 
in  a  criminal  case  cast  suspicion  on  the  good  faith  of  the  application, 
and  induce  the  belief  that  it  was  intended  only  for  delay,  the  Court  will 
not  abuse  its  discretion  in  refusing  it.     Id, 

12.  New  Trial  on  Ground  of  Bias  of  Juror.— The  fact  that,  after  a 
verdict  of  guilty  has  been  rendered,  the  accused  ascertains  for  the  first 
time  that  before  the  jury  was  imjKineled  a  juror  had  formed  and  ex- 
pressed an  opinion  as  to  his  guilt,  is  not  a  ground  for  a  new  triaL     Id. 

13.  Impaneung  Jury  in  Criminal  Case. — In  criminal  cases,  twelve  jurors 
must  bo  called,  and  the  defendant  may  examine  the  whole  twelve,  and 
must  then  exercise  his  right  of  peremptory  challenge  on  those  not  ex- 
cused for  cause,  and  those  not  challenged  must  bo  sworn  to  try  the  issue. 
Enough  jurors  must  then  be  called  to  fill  up  the  number  to  twelve,  and 
the  same  process  must  bo  repeated  as  to  the  now  jurors  called,  until  the 
jury  is  complete.     People  v.  Russell,  121. 

14.  Idem.— A  peremptory  challenge  cannot  be  allowed  after  a  juror  is  sworn 
to  try  the  issue,  except  for  cause  shown.     Id, 

15.  Challenge  to  Panel  of  Grand  Jury.— Where  S.,  who  had  been  in- 
dicted for  a  criminal  offense,  but  was  not  held  to  answer  prior  to  the 
finding  of  the  indictment,  on  his  arraignment  moved  to  set  aside  the 
indictment,  on  the  ground  of  irregularities  in  selecting,  summoning,  and 
impaneling  the  Grand  Jury:  IleUl,  that  the  motion  was  in  effect  a  chal- 
lenge to  the  panel.     People  v.  Southwell,  142. 

16.  Idem. — It  is  competent  for  the  Legislature  to  restrict  the  grounds  of  the 
challenge  to  the  panel  of  the  Grand  Jury.     Id, 

17.  Grounds  of  Challenge. — It  was  intended  by  section  one  hundred  and 
eighty-two  of  the  Practice  Act  to  restrict  the  right  of  challenge  to  the 
panel  of  tho  Grand  Jury  to  the  three  grounds  therein  enumerated.     Id, 

18.  Motion  to  Set  Aside  an  Indictment.— The  grounds  for  setting  aside 
an  indictment,  enumerated  in  section  two  hundred  and  seventy-eight  of 
the  Practice  Act,  are  irregularities  in  the  proceedings  of  the  Grand  Jury 
after  it  has  been  organized;  and  the  clause  providing  that  the  indictment 
shall  be  set  aside  where  not  found  as  prescribed  in  the  Act,  will  not  sup- 
port a  motion  to  set  aside  an  indictment,  on  the  ground  that  the  Grand 
Jury  was  not  properly  selected,  summoned,  or  impaneled.     Id, 

Vol.  4G— 42 
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19.  Idem —Irregularities  in  Grand  Jdrt.— Under  Bection  two  handred 
and  Bovcnty-eiglit  the  motion  to  set  aside  the  indictment  is  addrefised  to 
irregularities  in  the  proceedings  of  a  valid  Grand  Jury,  and  not  to  irreg- 
ularities in  its  formation.     Id. 

20.  Error  in  Serving  Venire.— A  Grand  Jury  summoned  in  pursuance  of 
a  venire  duly  issued,  is  not  illegal  merely  because  the  Court  erroneously 
directed  the  venire  to  be  served  by  the  Coroner  instead  of  the  Sheriff. 
Id. 

21.  Indictment  for  Larceny.— In  an  indictment  for  larceny,  for  stealing 
a  cow,  it  is  sufficient  to  charge  that  the  defendant  "  did  steal,  take  and 
carry  away,"  without  adding  the  words  "lead,  or  drive  away."  People 
V.  Strong,  302. 

22.  CoNCLTTDiNG  ARGUMENT  TO  JuRY. — ^When  other  counsel  are  associated 
with  the  District  Attorney  in  the  prosecution  of  a  criminal  case,  the 
Court  may,  in  its  discretion,  for  good  reasons,  allow  the  associate  counsel 
to  conclude  the  argument    Id. 

23.  Idem. — In  such  case,  nothing  appearing  in  the  record  to  the  contrary,  the 
presumption  is  that  the  Court  had  good  reason  for  allowing  associate 
counsel  to  conclude  the  argument.     Id. 

24.  Attempt  to  Escape  when  Arrested  por  Larceny. — If  a  person,  when 
arrested  on  a  charge  of  larceny,  and  after  being  informed  of  the  cause  of 
his  arrest,  escapes,  or  attempts  to  escape,  it  is  a  circumstance  that  the 
jury  may  consider  in  determining  his  guilt  or  innocence.     Id. 

25.  Alleged  Error  in  Instructions  to  the  Jury.— If  the  testimony  is 
not  in  the  record,  a  judgment  in  a  criminal  case  will  not  be  reversed  for 
alleged  error  in  instructions,  if,  from  the  nature  of  the  case,  testimony 
might  have  been  introduced  which  would  have  warranted  the  instnie- 
tions.     Id. 

26.  Arson.— If  an  attempt  is  made  to  bum  a  house  by  lighting  a  lire,  and 
the  wood  of  the  house  is  c1uu*red  in  a  single  place  so  as  to  destroy  its 
fil)er,  the  crime  of  arson  is  complete,  even  if  the  iiro  is  then  extin- 
guished.    People  V.  IlaQiferty,  354. 

27.  Irregularity  by  Consent  op  Defendant. — An  order  of  the  Court,  in 
a  criminal  case,  made  by  consent  of  the  defendant,  authorizing  the 
Sheriff  to  receive  from  the  jury  a  sealetl  verdict,  and  upon  its  receipt  to 
allow  the  jury  to  separate  until  the  session  of  Court  upon  the  following 
morning,  is  not  an  error  of  which  the  defendant  can  complain.  People  v. 
Kelbj,  356. 

28.  Grand  Jury. — Where  no  list  of  persons  to  servo  as  Grand  Jurors  during 
the  year  has  been  made  by  the  Board  of  Supervisors,  the  Court  may, 
under  section  two  hundred  and  twenty -six  of  the  Code  of  Civil  Pro- 
cedure, make  an  order  directing  the  Sheriff  to  summon  a  Grand  Jury 
forthwith.     Id. 

29.  An  Order  to  Summon. — An  order  of  Court  directing  a  Grand  Jury  to 
be  summoned,  is  not  a  part  of  the  judgment  roll,  unless  made  so  by 
a  challenge  to  the  panel;  and,  in  the  absence  of  any  showing  to  the  con- 
trary, the  presumption  is  that  such  order  was  made.     Id. 
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CUSTOMa 
1.  CoNTB4Cr  Made  with  Reference  to  Rules  or  Customs. — When  a 
contract  18  entered  into  with  reference  to  mlcs  of  a  Board  of  Brokers  not 
rules  or  nas^es  of  trade  and  commerce,  such  rules  become  in  effect 
special  terms  of  the  contract,  and  must  be  pleaded  by  the  party  who 
claims  that  he  K43  performed  the  contract  in  accordance  with  them,  or 
that  the  other  paz^  has  failed  to  comply  with  them.  Ooldsnuifi  v.  Saw^ 
yer,  209. 

See  Pleading,  15. 

DAMAGES. 
1.  Negligence— Rule  for  AsssaaiNo  Damages. — It  is  competent  for  a  jury 
in  assessing  damages  to  an  employee  resulting  from  negligence  of  the 
employer,  to  consider  what,  b«fore  the  injury,  was  the  health  and 
physical  ability  of  the  plaintiff  to  maintain  himself  and  family,  as  com- 
pared with  his  condition  in  such  particulars  afterwards;  his  loss  of  time, 
and  how  far  the  injury  was  permanent  in  its  character  and  results,  as 
well  as  tlie  physical  and  mental  suffering  be  sustained  by  reason  of  the 
injury;  and  they  should  allow  such  damiges  as  they  think  will  fairly 
and  justly  compensate  him  for  all  loss  and  injury  sustained.  But  the 
jury  cannot  consider  the  plaintiff's  ''condition  in  life" — whether  he  is 
rich  or  poor.     Malone  v.  Hatolei/,  409. 

See  Emfloter  and  Employee,  1;  New  Tbsal,  14. 

DEEDS. 
1.  Does  not  Show  Change  of  Possession. — ^A  deed  which  conveys  to  th 
grantee  all  the  grantor's  right  and  title,  and  all  his  right  of  possessio 
does' not  show,  or  tend  to  show,  any  actual  possession  in  the  grantee,  no 
any  change  of  posseosioa  from  the  grantor  to  the  grantee.    Sanchez  v. 
Lourerjro,  641. 

See  Taxes,   20,   23,    33,   34,    35;  Mining   Claims,   5,  6;  Mortgages,  7; 
FoRCiBLB  Entry  and  Detainer,  9;  Default  in  Common,  1,  2. 

DEFAULT. 

1.  Effect  of. — A  default  in  an  action  to  foreclose  a  mortgage  is  an  admis- 

sion of  all  the  material  facts  alleged  in  the  complaint,  and  authorizes  the 
Court  to  render  any  judgment  in  accordance  with  those  admitted  facts.  * 
ffutchings  v.  Ebeler,  567. 

2.  Opening. — If  there  are  two  defendants,  and  one  of  them  is  not  a  real 

party  in  interest,  and  relies  on  the  promise  of  the  other  to  defend  the 
action,  and  for  that  reason  is  defaulted,  it  is  not  an  abuse  of  discretion 
for  the  Court  to  open  the  default  as  to  him.  &  B,  L,  8,  and  P.  Co,  v. 
Tfumpaon^  03. 

DEPOSITION. 
See  Practice,  7. 
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DESCENTS  AND  DISTRIBUTIONS. 

1.  Inhebttance  bt  Pretermittbd  Child.— If  a  testator  IcaTes  no  wife,  nor 

any  issue,  except  a  child,  for  whom  he  failed  to  provide  in  his  will,  with- 
out showing  that  this  failare  was  intentional,  the  pretermitted  child  will 
take  the  whole  estate  in  the  same  manner  as  though  the  testator  had 
died  intestate:    Pearson  v.  Pearson^  G09. 

2.  Idem. — In  such  case  the  pretermitted  child  will  take  by  descent,  and  not 

by  purchase.     Id, 

3.  Titus  Held  By  Pbetermttted  Heir. — If  the  testator  fails  to  make  pro- 

vision for  a  child  in  his  will  without  showing  that  it  was  intentional,  the 
pretermitted  child  will  take  the  same  share  in  the  estate,  and  hold  by  the 
same  title,  as  though  the  testator  had  died  intestate;  and  if  the  testator 
leaves  a  surviving  wife  and  other  children  who  are  devisees,  the  preter- 
mitted child  takes  the  title  by  descent,  and  becomes  a  tenant  in  common 
with  the  devisees.    Id. 

EASEMENTS. 
See  Water  Uiguts,  1. 

EJECTMENT. 

1.  Equitablb  Defense  in.— If  one  who  has  contracted  to  buy  land  and  pay 

the  purchase-money  at  a  given  date,  enters  into  possession  and  makes 
improvements,  but,  when  the  money  falls  due,  refuses  to  pay  it  on  de- 
mand and  tender  of  a  deed  by  his  vendor,  and  neglects  for  two  and  a 
half  years  thereafter  to  pay  the  money,  equity  will  not  permit  him  to  set 
up  the  contract  as  a  dcrfense,  when  sued  in  ejectment  by  the  vendor. 
Thome  V.  Hammond,  590. 

2.  Idem. — In  such  case,  the  facts,  that  during  the  two  and  a  half  years  the 

land  was  sold  by  the  Sheriff  under  a  judgment  enforcing  a  mechanics' 
lien  in  which  the  vendor  and  vendee  were  made  defendants,  and  a 
SherifTs  deed  given  to  the  purchaser,  who  afterwards  conveyed  to  the 
vendor,  do  not  convey  the  legal  title  to  the  vendee  nor  create  an  equity 
in  his  favor.     Id. 

3.  Ouster  or  Tenant  in  Common.— If  a  tenant  in  common  in  possession, 

refuses,  on  a  proper  demand,  to  admit  his  cotcnant  into  possession,  this 
refusal  constitutes  an  ouster,  and  in  ejectment  dispenses  with  the  necessity 
of  further  proof  on  that  point.     Miller  v.  Meyers,  535. 

4.  Idem. — An  adverse  holding  and  claim  of  title  by  a  tenant  in  common,  do 

not  of  themselves,  constitute  an  ouster  of  a  cotenant.     Id. 

5.  Denial  of  Title  in  Answer  is  Oustbiu— In  ejectment  by  a  tenant  in 

common  against  his  cotenant,  a  denial  in  the  answer  of  the  plaintiff's 
title  and  right  of  entry,  is  equivalent  to  an  ouster;  but  an  ouster  estab- 
ished  in  this  manner  relates  only  to  the  commencement  of  the  action. 
Id. 

6.  Damages  in  Ejectment. — If  there  is  no  proof  of  an  ouster,  in  ejectment, 

except  a  denial  of  the  plaintiff's  title  and  right  of  entry  in  the  answer, 
the  plaintiff  can  recover  damages  only  from  the  date  of  the  institution 
of  the  suit.    Id, 
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7.  Proof  of  Oustee  of  Tenant  in  Common. — An  ouster  by  one  tenant  in 
common  of  hia  cotenant,  cannot  be  inferred  from  the  facts  alone,  that 
the  tenant  in  common  was  in  the  adverse  possession,  claiming  adversely 
to  his  cotenant,  when  there  has  been  no  demand  to  be  let  into  possesion. 
Id, 

&  Possession  of.— The  tenant  in  common  out  of  possession,  has  ^  right  to 
assume  that  the  possession  of  hia  cotenant  is  his  possession  until  informed 
to  the  contrary,  either  by  express  notice  or  by  acts  and  declarations, 
which  may  possibly  be  equivalent  to  notica     Id, 

9.  Recovery  of  Rents  and  Profits  in  Ejectment.  —  In  ejectment,  the 

value  of  the  use  and  occupation  of  the  demanded  premises  can  be  re- 
covered only  in  the  form  of  damages.     Id, 

10.  Ejectment  against  Stranger  to  the  Title.  —  A  defendant  in  eject- 
ment who  is  a  stranger  to  the  title,  cannot  object,  in  a  case  whero  the 
plaintiff  derives  his  title  from  a  municipal  corporation,  that  the  plaintifi 
has  not  proved  otherwise  than  by  the  recitals  in  his  deed,  that  he  was 
one  of  the  parties  to  whom  the  corporation  was  permitted  by  law  to  selL 
Low  V.  Lewis,  549. 

11.  Defense  by  Stranger  to  Title  in. — If  a  municipal  corporation  is  by  law 
allowed  to  sell  its  realty  to  certain  persons  or  their  assigns,  and  conveys 
to  an  assignee,  who  brings  ejectment  against  a  stranger  to  the  title,  the 
defendant,  on  the  trial,  will  not  be  allowed  to  question  the  fact  that  the 
plaintiff  was  such  assignee.     Id. 

12.  EjJicrrMENT. — The  bare  pendency  of  proceedings  for  the  condemnation  of 
land  is  not  a  valid  defense  in  ejectment.  Coburn  v.  Pacific  L,  and  M, 
Co.,  30. 

13.  Legal  Title  in. — If  the  confirmation  of  a  Mexican  grant  of  land  is 
made  to  the  children  of  the  grantee,  they  have  the  legal  title,  and  they 
and  their  assiguB  will  prevail  in  ejectment  against  one  claiming  title 
under  a  sale  made  by  the  administrator  of  the  grantee,  when  no  equitable 
defense  is  set  up.     Hartley  v.  Drown,  202. 

14.  Legal  Title  to  Mexican  Grant.-— The  title  which  passes  to  the  con- 
firmee and  patentee  of  a  Mexican  grant,  when  such  confirmee  and  paten- 
tee is  not  the  grantee,  does  not  inure  to  the  benefit  of  a  purchaser  at  a 
sale  made  by  an  administrator  of  the  grantee,  so  as  to  vest  in  him  the 
legal  title.    Id, 

15.  Leoal  Title. — In  ejectment  the  legal  title  must  prevail  where  there  is 
no  valid  equitable  defense  set  up.    Id. 

16.  Paramount  Source  of  Title. — When  both  parties  claim  under  a  com- 
mon source  of  title,  it  is  unnecessary  for  the  plaintiff  in  ejectment  to 
trace  his  title  back  to  the  paramount  source  of  title.  Whitman  v.  Steiger, 
256. 

17.  When  Heir  May  Maintain. — If  there  is  no  surviving  wife,  or  issue  of 
a  testator,  except  a  child  for  whom  no  provision  was  made  in  the  will, 
without  showing  that  it  was  intentional,  such  pretermitted  child  may 
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maintain  ejectment,  for  the  realty  of  which  the  testator  died  seized,  if 
there  is  no  pending  administration  of  the  estate.  Ptariton  v.  Pearson, 
610. 
18.  By  Prktermitted  Child — If  there  is  a  surviving  wife  and  children  of 
the  deceased  who  are  devisees  in  the  will,  and  the  testator  makes  no  pro- 
vision in  the  will  for  a  child,  the  pretermitted  child  may  maintAJn  eject- 
I  ment  for  his  proportion  of  the  realty  of  which  the  testator  died  seized, 
if  there  is  no  pending  administration.     Id, 

See  Eqititt,  5;  Evidkncb,  17. 

ELECTIONS. 

1.  EuECTiON  Law  in  Sacramento.— The  general  election  laws  of  this  States 

with  their  successive  modifications  and  changes,  apply,  so  far  as  practi- 
cable, and  so  far  as  they  are  not  inconsistent  Mrith  the  Act  incorporating 
Sacramento,  to  the  municipal  elections  in  said  city.    Kirk  v.  lilwads,  SdS. 

2.  General  Election  Laws  of  this  State.— Section  one  thousand  one  hun- 

dred and  eleven  and  the  following  section  of  the  Code  of  Civil  Procedure, 
providing  for  the  contest  of  elections,  are  a  part  of  the  general  system 
for  the  regulation  of  elections  in  this  State.     Id.  ^ 

S.  AFTiDAvrr  to  Grounds  op  Contest.— The  affidavit  to  the  writtsh^Aate. 
ment  of  the  grounds  of  the  contest  of  an  election  may  be  in  th1s.k>rm  of 
an  ordinary  verification  to  a  pleading.     Id.  - '/> 

4.  Rejecting  Ballots  Cast  by  an  Elector. — A  1>allot  cast  by  ati/c^^tor  at 
an  election  should  not  be  rejected  simply  because  it  diffefff-m^^e  regu- 
lations prescribed  in  the  Code,  in  matters  over  which  the  '%^q|or  has  no 
control,  such  as  the  size  of  the  ballot,  the  kind  of  paper  on.4fhich  it  is 
printed,  or  the  character  of  type,  or  leading  used  in  printing.  Id. 
See  Statutory  Construction,  1. 

EMINENT  DOMAIN. 

1.  Land  Condemned  por  Railroad  Purposes.— If  a  railroad  company, 

under  proceedings  for  condemnation,  enters  on  the  land  under  an  order 
of  the  County  Judge,  and  constructs  its  road  across  a  tract  of  land  in 
such  manner  that  it  is  imbedded  in  the  soil,  and  becomes  a  part  of  tlie 
realty,  and  if  the  proceedings  aro  dismissed,  and  new  proceedings  for  the 
condemnation  of  the  land  aro  commenced,  the  owner  is  not  entitled  to 
have  the  value  of  the  ties  and  iron  constituting  the  track  included  in  his 
damages  upon  the  final  condemnation.  CaL  P.  It.  li.  Co.  v.  Armstrong, 
85. 

2.  Assessment  op  Benepfts  in  Taking  Land  por  a  Railroad.— If  a  part  of 

a  tract  of  land  is  taken  for  a  railroad,  aad  that  part  of  the  tract  not 
taken  is  enhanced  in  value  by  the  construction  of  the  railroad,  but  re- 
ceives no  special  benefits  over  other  lands  in  the  vicinity,  and  this  en- 
hancement in  value  is  common  to  the  contiguous  lands,  it  is  a  licnclit 
which  is  to  be  deducted  from  the  injury  caused  to  that  part  of  tho  tract 
not  taken.     Id. 
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3.  Power  to  Lay  Out  or  Chakgb  Street. — The  power  to  lay  out  and 

change  streets  is  in  its  nature  legisUtive,  and  not  judicial,  and  the  Legis- 
lature may  itself  x^erform  those  acts,  or  it  may  select  such  agencies  for 
that  purpose  as  it  deems  proper.     Dewitt  v.  Duncan,  342. 

4.  Idem. — A  Court  lias  no  jurisdiction  to  lay  out  or  change  a  street  unless  the 

power  to  do  BO  is  confeiTod  by  the  Legislature,  and  when  this  power  is 
conferred  it  is  a  special  proceeding.     Id, 

See  HoADS  AND  Highways,  1. 

EMPLOYER  AND  EMPLOYEE. 

1.  LrABiLiTY  OP  Employer  for  Injury  to  Employee.— Where  an  employee 

was  injured  by  the  falling  of  a  hoisting  apparatus:  Ileid^  that  the  liability 
of  the  defendant  depended  upon  three  facts:  1.  That  the  method  of 
attaching  the  lioisting-rope  was  defective  and  unsafe,  and  that  the  injury 
was  caused  l)y  the  defect;  2.  That  the  defendant  knew  or  ought  to  have 
known  of  the  defect;  3.  That  the  plaintiff  did  not  know  of  it,  and  had 
not  equal  means  of  knowledge.     Malone  v.  HawUy,  409. 

EQUALIZATION  OF  TAXES. 
See  CoxsnTLTioNAL  Law,  1,  2,  3,  4. 

EQUITY. 
L  When  jLT>0ME3fT  Ought  Not  to  be  Enforced.— If  a  judgment  is  ren- 
dered in  favor  of  one  person  in  trust  for  others,  upon  claims  assigned  to 
him  by  such  other  jx^rsons,  without  consideration,  and  the  beneficial 
owners  of  the  judgment  acknowledge  satisfaction  of  the  judgment,  the 
trustee,  if  insolvent,  ought  not  to  enforce  collection  of  the  judgment  by 
execution,  even  if  the  beneficiaries  have  not  been  paid.  The  same  is  the 
rule  with  regard  to  an  assignee  of  the  judgment,  if  he  took  the  assign- 
ment with  notice  of  the  rights  of  the  beneficial  owners.  Meyer  v. 
Tulbj,  7a 

2.  Enjoining  Judoicent. — If  a  person  in  whose  favor  a  money  judgment  is 

rendered  in  trust  for  others  undertakes  to  enforce  it  by  execution,  after 
the  beneficial  o>vner8  have  acknowledged  satisfaction  of  it,  equity  will 
restrain  the  collection  of  the  judgment,  even  if  the  beneficial  owners 
have  not  been  paid.     Id. 

3.  AcnoN  TO  PwEMOve  Cloud  from  Title.— If,  in  an  action  to  remove  a 

cloud  from  the  title  to  land,  the  Court  finds  that  neither  party  has  title 
to  the  premises  in  controversy,  neither  is  entitled  to  judgment  as  against 
the  other;  but  the  action  should  be  dismissed.  The  fact  that  the  plaint- 
iflf  is  in  possession  does  not  entitle  him  to  judgment,  for  possession  is  not 
title,  but  only  evidence  from  which  title  may  be  presumed.  City  of  San 
DkQo  V.  AUuton,  1C2. 

4.  Idem. — If  the  plointifF  in  an  action  to  remove  a  cloud  from  the  title  to 

laud  lias  no  title,  an  abortive  attempt  by  the  defendant  to  purchase  the 
land  from  another,  not  authorized  to  sell  it,  cannot  constitute  a  cloud  on 
the  plaintiiTs  title,  nor  depreciate  the  value  thereof.    Id, 
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6.  Conveyance  Without  Consideration. — Tho  title  of  one  who  obtains  a 
conveyance  without  any  consideration  cannot  bu  assailed  by  another  who 
is  neither  a  creditor  of  the  grantor  nor  in  the  place  of  a  creditor.  Meyern 
V.  I'arqukaraoiiy  191. 

6.  When  Suit  in  Equity  is  not  Stale.— If  a  judgment  removing  an  alleged 

cloud  on  title  to  real  estate  is  obtained  by  fraudulent  practices,  and  the 
defendants  do  not  reside  in  the  State,  they  may  maintain  an  action  to  set 
aside  the  judgment  and  have  their  title  to  the  land  cstablishcnl  witliin 
three  years  after  their  discovery  of  the  facts  constituting  their  cause  of 
action,  and  the  case  is  not  stale  because  twelve  years  may  have  elapsed 
before  suit  was  commenced.     ITayden  v.  Ilayden,  333. 

7.  Equity  will  Grant  Relief  Against  Fraudulent  Judgment.— If  one 

dies  seised  of  real  estate,'  leaving  children  in  another  State,  and  an  inter- 
est in  the  real  estate  descends  to  the  children,  and  the  children  arc  ignor- 
ant of  their  right  to  the  property,  and  the  widow  of  the  deceased  informs 
tho  children  that  the  deceased  left  no  property,  and  at  the  same  time,  by 
fraudulent  practices,  obtains  a  judgment  against  them  decreeing  that 
they  have  no  interest  in  the  land,  and  enjoining  them  from  setting  up  any 
title  thereto,  a  Court  of  Equity  will  grant  relief  by  setting  aside  the 
judgment  and  establishing  tho  children's  right  to  the  property,  and  such 
relief  will  be  granted  as  against  parties  who  purchased  tho  property  from 
tho  widow  with  notice.     Id. 

8.  Judgment  Valid  on  its  Face.— If  a  judgment  on  the  face  of  tho  roll 

appears  to  be  valid,  those  who  purchase  property  on  the  faith  of  it  are 
protected,  even  if  it  was  procured  by  fraudulent  practice,  if  they  had  no 
actual  notice  of  such  fraudulent  practices.    Id. 

9.  Enforce  a  Conveyance  of  the  Title  and  Possession  of  Land.— If  A., 

being  in  tho  possession  of  land,  contracts  in  writing  with  B.  to  sell  and 
convey  the  land  to  B.,  and  to  deliver  him  possession  at  any  time  within 
five  years,  upon  tho  payment  of  the  price  agreed  on,  and  C,  with  notice 
cf  this  contract,  obtains  from  A.  a  deed  of  the  land  before  B.  has  paid  the 
agreoul  price,  B.  may  pay  the  a^eed  price  to  C,  and  equity  will  compel 
C.  to  convey  the  land  to  B.,  and  to  deliver  him  possession  of  the  same. 
Ilildretfi  v.  Shelton,  3S2. 

10.  Idem. — The  fact  that  such  land  is  public  land,  held  by  A.  under  the  pos- 
sessory Act  of  this  State,  is  no  defense.     Id. 

11.  Fraud  or  Mistake.— A  Court  of  Equity  will  interfere  to  prevent  tho 
fraudulent  use  of  a  paper  for  a  purpose  not  contemplated  at  the  time  it 
was  made,  even  whero  there  was  no  mistake  or  fraud  in  its  execution. 
Murray  v.  Dake,  C44. 

12.  Keformation  of  a  Lease  by  a  Court  of  Equity. — ^If  a  lease  is  drawn 
cf  all  of  a  brick  building,  but  before  it  is  signed  by  tho  lessor  tho  parties 
agree  verbally  that  it  shall  only  cover  tho  building  as  it  then  is,  and  that 
tho  lessor  may  erect  and  use  a  second  story,  the  lessee  cannot  recover  in 
ejectment  a  second  story  afterwards  erected;  but  a  Court  of  Equity  wUl 
prevent  such  fraudulent  use  of  the  lease,  and  reform  it  so  as  to  make  it 
correspond  with  the  verbal  agreement  of  the  parties.     Id. 

See  Ejectment,  1, 2;  Taxes,  23j  Contracts,  9;  Mortgages,  8. 
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ESTATES  OF  DECEASED  PERSONS. 

1.  When  Judgment  will  not  be  Revebsed  for  Erhor. — ^When  the  Pro- 

bate Court  has  fixed  the  basis  upon  which  an  administrator's  account  is 
to  bo  settled,  an  error  in  directing  the  creditors  of  the  cstato  to  restate 
it,  if  the  administrator  does  not  restate  it  himself,  will  not  justify  a  re- 
versal of  the  judgment,  as  the  administrator  sustains  no  injury  by  it. 
Estate  of  MinaVf  565. 

2.  Settlement  of  Administrator's  Account. — If  an  administrator,  acting 

in  good  faith  and  for  what  he  believes  the  best  interest  of  the  estate, 
forecloses  a  mortgage  given  to  the  intestate,  ho  is  entitled,  in  the  settle- 
ment of  Ilia  account,  to  bo  allowed  the  costs  paid  out  by  him  on  the  fore- 
closure.    Id. 

3.  Idem. — If  an  administrator  forecloses  a  mortgage  given  to  his  intestate 

upon  land  on  which  there  is  a  prior  mortgage,  and,  at  the  SherifTs  sale, 
becomes  the  purchaser,  at  a  sum  too  small  to  satisfy  costs  and  both  mort- 
gages, the  Court,  on  the  settlement  of  his  account,  should  not  cliarge  him 
with  the  amount  of  the  mortgage  debt  and  stix>ulated  interest,  but  with  . 
the  amount  of  his  bid,  less  the  sum  paid  by  him  for  costs  and  to  satisfy 
the  former  mortgage  and  with  legal  interest  thereon.     Id. 

4.  Idem. — In  the  settlement  of  an  administrator's  annual  account  he  should 

be  charged  with  the  amount  of  his  own  note  to  the  deceoQcd,  if  there  is 
one,  and  the  interest  therein  stipulated  to  be  paid.     Id. 

&.  An  Administrator's  Commissions. — An  administrator's  commissions 
should  not  be  allowed  him  in  the  settlement  of  his  annual  account,  bat 
such  commissions  are  to  be  ascertained  and  allowed  him  when  ho  has 
rendered  his  Onal  account  and  the  estate  is  ready  for  distribution.    Id. 

6.  Idem. — An  administrator  cannot  set  off  his  commissions  on  the  settlement 

of  his  annual  account,  against  a  sum  duo  by  him  to  the  intestate,  and 
with  which  he  is  charged.     Id. 

7.  Allowance  of  Administrator's  Account.— If  the  intestate  in  his  life- 

time had  contracted  for  the  services  of  another  for  one  year,  at  stipu- 
lated wages  per  month,  and  died  soon  after,  and  the  employee  continues 
to  perform  the  services  for  the  year  with  the  assent  of  the  administrator, 
and  his  services  are  necessary  for  the  protection  of  the  estate,  the  ad- 
ministrator should  be  allowed  tho  wages  paid  him  in  the  settlement  of 
his  account.     Id. 

8.  Administrator  may  Charge  Fees  Paid  Counsel.— An  administrator 

acting  in  good  faith,  is  entitled  to  the  aid  of  counsel  in  all  litigation 
touching  the  estate,  and  to  be  allowed,  in  his  account,  tho  reasonable 
compensation  paid  such  counseL  Id. 
8.  Appointment  of  an  Administrator. — If  there  is  a  contest  in  tho  Pro- 
bate Court  between  the  Public  Administrator  and  a  creditor  of  an  estate 
as  to  which  shall  administer,  and  other  creditors  request  tho  Court  to 
appoint  the  Public  Administrator,  it  is  within  the  discretionary  power 
of  the  Court  to  appoint  the  Public  Administrator.     Estate  qfDoak,  573. 
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10.  Who  Entitled  to  Administer.— Query/  Is  a  person  who  pnpchascs  a 
claim  against  an  estate  after  the  death  of  the  docodent  a  creditor  who  is 
entitled  to  bo  preferred  to  the  Public  Administrator  aa  administrator  of 
the  estate  ?    Id. 

11.  Mortgage  Claim  uust  bb  Presented  for  Allowance. — A  mortgage 
given  by  the  deceased  upon  property  which,  after  his  death,  becomes 
general  assets  of  the  estate,  must  be  presented  for  allowance  to  the 
executor  or  administrator  and  Probate  Judge,  within  the  time  fixed  for 
tho  presentation  of  claims  against  the  estate,  and  if  not  so  presented, 
cannot  bo  enforced  in  equity,  even  if  no  claim  is  made  against  tho  estate 
for  a  deficiency.     Piite  v.  Shipley^  154. 

12.  Glaizii  Against  Estate. — A  verbal  allowance  of  a  claim  a^nst  an  estate 
by  on  executor  or  administrator,  gives  the  claimant  no  cause  of  action. 
Id, 

13.  Title  Acquired  under  Probate  Sales. — If  a  claim  secured  by  a  mort- 
gage made  by  the  decedent  during  his  life,  is  allowed  by  his  executorB, 
and  tho  mortgaged  property  is  sold  by  them,  and  the  proceeds  are  ap- 
plied on  tho  claim,  and  the  sale  is  approved  by  the  Probate  Court,  the 
purchaser  does  not  take  by  relation  the  title  which  the  mortgagor  had  at 
the  date  of  tho  moilgage,  but  only  such  title  as  the  mortgagor  liad  at 
the  time  of  his  death,  and  such  as  the  estate  may  have  subsequently  ac- 
quired.    Meyera  v.  Farquhareoriy  191. 

14.  Mortgage  Claim  must  be  Presented  for  Allowance. — A  mortgage 
debt  which  is  a  lien  on  property,  the  title  to  which  is  in  the  estate  or  in 
which  the  estate  has  a  residuary  interest  which  constitutes  a  fund  for 
the  payment  of  debts,  and  is  or  may  be  subject  to  distribution,  must  be 
presented  to  the  executor  or  administrator,  and  Probate  Judge,  for  allow- 
ance, within  the  time  required  by  the  Probate  Act,  or  it  cannot  be  en- 
forced in  equity,  oven  if  no  claim  is  made  x^inst  the  estate  for  a 
deficiency.     Harp  v.  Calahan,  222. 

15.  Presenting  Mortgage  Claim  against  Estate.— The  cases  heretofore 
decided  by  the  Supreme  Court,  in  relation  to  tho  presentation  of  a  mort- 
gage claim  for  allowance  by  the  administrator  or  executor  (except  PiUe 
V.  Shiplef/t  ant€y  p.  154),  refer  to  mortgages  which  were  a  lien  on  prop- 
erty which  did  not  belong  to  tho  assets  of  the  estate.     Id. 

16.  Waiver  of. — An  administrator  cannot  waivo  tho  necessity  of  presenting 
a  claim  for  allowance.     Id. 

17.  Wife's  Interest. — The  wife's  interest  in  community  property  is  subject 
to  tho  payment  of  the  debts  of  the  estate,  and  is  an  asset  for  that  pur- 
pose in  tho  hands  of  the  administrator.     Id. 

18.  Contesting  Probate  Sale. — One  who  does  not  claim  any  interest  in 
real  estate  cannot  contest  an  order  of  the  Probate  Court  directing  it  to 
be  sold  to  pay  the  debts  of  tho  estate.     EittcUe  of  Schroeder^  304. 

19.  Idem. — The  question  not  decided  whether  a  person  who,  after  the  death 
of  the  testator,  has  bought  real  estate  left  by  him  from  tho  devisee,  can 
contest  an  order  of  tho  Probate  Court  directing  the  sale  of  the  same  to 
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pay  -tho  debts  of  tho  estate,  so  long  as  ho  holds  possession  of  it  adversely 
'  to;tho.2{dministrator,  and  refuses  to  account  for  tho  rents  and  profits.  Id, 

20.  Filing  Claims  against  Estates*  —The  sections  of  tho  Probato  Act  re- 
quiring judgments  against  administrators,  and  claims  against  the  estate 
which  have  boon  allowed,  to  be  filed  in  tho  Probate  Court  are  merely 
directory.     Id, 

21.  Judgment  Against  Administrator  as  Evidence. — In  an  application 
to  the  Probate  Court  to  sell  real  estate  to  pay  tho  debts  of  the  estate,  a 
judgment  recovered  against  the  administrator  is  prima  facie  evidence  of 
tho  indebtedness  of  tho  estate,  as  against  the  devisee  of  tho  real  estate, 
or  his  grantee.     Id. 

22.  Against  Executors. — If  a  party  dies  during  the  pendency  of  an  action, 
and  his  executors  are  substituted,  a  personal  judgment  cannot  be  ren- 
dered against  them;  but  the  judgment  must  be  made  payable  in  the  due 
course  of  administration.     AUierton  v.  FowUr,  320. 

23.  Order  of  Distribution  of  Estate.— An  order  of  a  Probato  Court,  dis- 
tributing an  estate  is  void  unless  the  oi*der  to  show  canso  why  a  decree 
of  distribution  should  not  be  made,  is  published  at  least  four  successive 
weeks  or  personally  served  on  all  persons  interested  in  tho  estate,  or  all 
persons  so  interested,  shall  signify,  in  writing,  their  assent  to  tho  dis- 
tribution.    Pearson  v.  Pearson,  610. 

24.  When  Decree  of  Distribution  is  Void.— Where,  in  the  procecdmgs 
for  tho  distribution  of  an  estate,  jurisdiction  of  the  person  is  acquired  by 
publication  of  notice,  and  the  order  for  publication  is  made  May  eighth, 
and  it  directs  persons  interested  to  appear  June  fourth  and  show  cause, 
and  the  facts  appear  on  the  face  of  the  decree,  tho  decree  is  void  as  to  the 
persons  interested  in  the  estate  who  do  not  appear,  and  may  bo  attacked 
in  a  collateral  action.     Id. 

25.  Jurisdiction  of  Person. — When  tho  record  recites  the  mode  adopted 
to  acquire  jurisdiction  over  the  person,  in  a  probate  proceeding,  it  will 
not  be  presumed  something  different  was  done.     Id, 

26.  Appearance  in  Probate  Court. — In  a  proceeding  in  Probato  Court  for 
tho  distribution  of  an  estate,  if  there  are  minor  heirs  named  in  the  will, 
and  a  minor  heir  not  named  in  tho  will,  and  an  attorney  is  appointed  to 
represent  the  minor  heirs  named  in  the  will,  and  the  decree  of  distribu- 
tion recites  that  ho  appeared  for  the  minor  heirs,  but  on  the  settlement 
of  tho  executor's  account  he  appears  for  the  minor  heirs  named  in  the 
will  only,  the  recital  in .  the  decree  of  distribution  will  be  coustnied  as 
an  appearance  for  tho  minor  heirs  named  in  the  will  only.     Id, 

See  Ppu>bate  Court,  1;  Descents  and  Distributions,  1,  2;  Ejectment, 

17,18. 

EVIDENCE. 
1.  OBJEcnoN  to  Testimony. — ^If  an  action  is  brought  on  a  contract,  the 
performance  of  which  was  guaranteed,  and  tho  contracting  party  and 
guarantor  are  joint  defendants,  and  testimony  is  offered  which  is  relevant 
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213  to  Iho  contractor,  but  not  admissible  as  against  the  guarantor,  a  gen- 
eral objection  to  the  testimony  is  sutficient,  but  tho  objection  must  point 
out  why  tho  testimony  ought  not  to  be  received.  Voorman  v.  Voif/Al, 
392. 

2.  Is  Action  on  Contiiact. — In  an  action  on  a  contract  to  deliver  spirits  in 
good  packages,  where  the  only  issue  made  is,  whether  tho  packages  wuru 
good,  the  plaintilT,  being  the  party  to  deliver  tho  spirits,  may  i)rovo  that 
tho  defendant  assigned  other  reasons  than  tho  defect  in  tho  packages  for 
not  paying  for  tho  spirits,  and  that  he  did  not  offer  to  return  tho  pack- 
ages.    Id, 

Z.  Injury  to  Employee  fbom  Neoliqencb  of  Employer.— M.,  while 
employed  as  a  sub-porter  by  H. ,  a  merchant,  was  injured  by  tho  falling 
of  a  hoisting  apparatus:  IJeldf  that  evidence  tliat  tho  apparatus  had 
fallen  before  from  a  similar  cause  was  admissible  to  show  knowledge  cf 
defect  on  tho  part  of  defendant.     Mahne  v.  Ilawley,  409. 

4.  Waiver  of  Objection  to  Testimony.— If  one  party  offer  himself  as  a 
witness,  and  the  other  object,  because  tho  objector  is  the  representative 
of  a  deceased  person,  and  the  Court  decides  to  take  tho  evidence,  with 
leavo  to  tho  other  party  to  move  to  strike  it  out,  tho  motion  to  strike 
out  must  be  made  when  the  direct  examination  is  closed.  By  cross- 
examining  the  witness  generally,  the  other  iMcty  waives  tho  motion  to 
strike  out     Kiny  v.  Haney,  660. 

6.  When  Bill  of  Particulars  is  Demanded. --If  the  complaint  contaiDs 
several  counts,  on  one  of  which  a  bill  of  particulars  cannot  be  requircxl, 
and  the  defendant  demands  a  bill  of  particulars,  which  is  not  given,  the 
Court  should  not,  on  the  trial,  exclude  evidence  on  the  count  on  which 
a  bill  of  XJarticuLirs  was  not  required.     Moore  v.  Boies,  29. 

6.  On  Quantum  Meruit  Complaint. — Evidence  of  a  special  contract  to  pay 

a  sum  certain  for  services  may  be  received  on  a  complaint  upon  a  quan- 
tum meruit,  as  tending  to  show  the  value  of  the  services.  Friermuth  v. 
Fritrmuth,  42. 

7.  Proof  OF  what  Witness  Testified. — In  a  criminal  case,  proof  may  be 

introduced  of  what  witness  testified  to  on  a  former  trial,  if  the  witness 
has  left  the  State.     People  v.  Devine,  46. 

8.  Idem. — To  prove  what  a  witness  swore  to  on  a  former  trial,  is  producing 

the  testimony  anew,  and  is  not  using  or  referring  to  the  former  verdict, 
and  does  not,  therefore,  conflict  with  section  four  hundred  and  thirty- 
nine  of  the  Criminal  Practice  Act.     Id, 

9.  Confessions  as  Evidence. — When  a  person  charged  with  the  commis- 

sion of  a  crime  is  arrested  and  held  in  custody  more  than  twenty-four 
hours  without  being  taken  before  a  magistrate,  voluntary  confessions 
made  by  him  to  the  officer  are  not  to  be  excluded  as  evidence,  on  the 
ground  that  he  was  illegally  in  custody  after  the  twenty-four  hours  ex- 
pired.    Id, 

10.  Cross-examination  of  Witness. — A  defendant  who  becomes  a  witness 
in  his  own  behalf,  and  undertakes,  on  his  direct  examination,  to  state 
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all  that  transpired  bctwoen  two  points  of  time,  may  be  naked,  on  his 
cross^xamination,  if  he  has  omitted  anything  pertinent  to  the  caso;  and 
his  attention  may  bo  directed  to  the  precise  point,  by  asking  him  if 
some  specified  thing  did  not  occur.     People  v.  liuseel,  121. 

11.  CojJVEESATiONS  WITH  DIRECTORS  OF  A  CoRPORATiox. — In  an  action  by 
tho  Sapcrintcndent  of  a  railroad  company  brought  against  the  company 
to  recover  the  value  of  his  services  as  Superintendent,  if  tho  company 
chiim  that  hia  salary  had  been  fixed  at  a  stipuUted  sum,  conversations 
between  the  phiintiff  and  Directors  of  tho  company  are  admissible  in  evi- 
dence to  show  that  he  dissented  from  the  amount  of  salary  proposed  for 
him  by  tho  Directors,  and  that  he  did  not  consider  his  salary  as  dxed  at 
a  stipulated  sum.     Bee  v.  S.  F,  and  II.  D.  It.  R.  Co.,  249. 

12.  Proof  of  Sum  Due  on  a  Mortgage. — If  an  answer,  in  an  action  to 
foreclose  a  mortgage,  denies  that  there  is  money  due  on  the  debt  the 
mortgage  was  given  to  secure,  the  mortgage  is  competent  cvidenoo  for 
the  plaintiff  to  prove  tho  sum  due.      Whitmore  v.  Rei/noUa,  380. 

13.  Proof  to  Reduce  Sum  Due  on  Mortgage. — If  two  persons  buy  prop- 
erty together,  and  one  furnishes  all  the  money,  and  the  other,  to  socnre 
him  for  one  half  the  money  advanced  for  such  other,  mortgages  other 
proi>erty,  and  tho  two  then  agree,  in  writing,  that  the  mortgage  is  given 
for  money  advanced  in  tho  purchase,  and  that  in  tho  settlement  of  ac- 
counts tho  mortgagor  shall  be  allowed  reasonable  compensation  for  serv- 
ices as  an  attorney  which  he  may  render  in  perfecting  the  title  to  the 
property  purchased,  tho  valuo  of  tho  services  rendered  as  attorney  under 
the  contract  may  bo  proved  for  the  purpose  of  reducing  the  amount  due 
on  tho  mortgage.     Id. 

14.  Putting  a  Paper  in  Evidence. — If  tho  plain tifTs  counsel,  at  tho  close 
of  the  testimony,  states  that  he  desires  to  have  an  original  will,  a  copy 
of  which  is  in  the  answer,  go  with  the  paper  in  evidence,  in  order  that 
the  Court  may  inspect  it,  and  defendants'  counsel  assents  to  it,  saying 
he,  too,  wants  it  to  go  in  evidence,  this  is  putting  the  will  in  evidence 
for  every  purpose  for  which  it  is  legitimate.     Pearson  v.  Pearson,  CIO. 

15.  Declarations  in  a  Will. — Declarations  made  by  tho  testator  in  his 
will  are  competent  evidence,  after  his  death,  tending  to  prove  his  mar- 
riage and  the  legitimacy  of  his  children,  in  a  caso  where  the  persons  so 
declared  his  wife  and  children  are  the  devisees.     Id. 

10.  Idem. — Such  declarations  being  competent  evidence,  and  admitted  with- 
out objection,  in  the  absence  of  contradictory  evidence,  prove  such 
marriage  and  legitimacy,  and  are  not  to  be  disregarded  because  the  wife 
and  witnesses  of  the  marriage  are  living,  who  might  have  1>een  called. 
Id. 

17.  In  Ejectment. — In  ejectment,  based  on  a  lease  made  by  defendant  to 
plaintiif,  evidence  is  admissible  that  there  was  a  verbal  understanding 
that  tho  demanded  premises  were  not  to  be  included  in  it,  provided  that 
defense  is  set  up,  and  the  Court  is  asked  to  reform  the  lease.  Murray 
V.  Dake,  QU. 

See  Husband  and  Wife,  3;  Estates  of  Deceased  Persons,  21;  Forcible 
Entry  and  Detainer,  9;  Contracts,  10. 
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EXECUTION. 
See  Goers,  1;  LiEar,  2,  3. 

FATHER  AND  SON. 
Seo  Contracts,  6. 

FINDING  OF  FACTS. 

1.  FiNDiKO  OF  Facts. — When  material  facts  within  the  issaes  are  not  ex- 

pressly found,  the  presumption  is  that  they  were  found  in  accordanoe 
with  the  judgment,  unless  it  affirmatively  appears  that  no  other  facts 
were  proved  than  those  included  in  the  findings.  San  Francisco  v.  Eaion, 
100. 

2.  CoNTBARY  TO  ADMISSIONS  IN  ANSWER.— If  the  Couct  finds  contrary  to 

the  facts  admitted  by  the  answer,  the  finding  must  be  disregarded. 
Bradbury  v.  Crotiise,  287. 

3.  Implikd.     If  there  are  findings  made  by  the  Court,  which  are  mere  find- 

ings of  evidence  and  not  of  issuable  facts,  the  la-v  will  imply  findings 
upon  all  the  issuable  facts,  in  support  of  the  judgment     Id. 

4.  Idem. — The  Court  should,  in  its  finding  of  facts,  find  the  material  iasoable 

facts,  and  not  the  evidence  or  reasons  for  the  decision.  Bemal  v.  Wade, 
663. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Possession  of  Land. — Neither  a  gooil  and  substantial  fence  nor  a  resi- 

dence upon  land  are  necessary  to  a  peaceable  and  actual  possession  of 
the  same,  so  as  to  cnablo  th^  possessor  to  maintain  forcible  entry  and 
detainer.     GoodiHeh  v.  Van  Landigham,  601. 

2.  Writ  of  Restitution. — If  a  plaintiff,  in  forcible  entry  and  detainer, 

recovers  judgment,  and  is  placed  in  possession  of  the  premises  by  a  writ 
of  restitution,  and  the  judgment  is  afterwards  reversed  by  the  Supreme 
Court,  the  Court  below  should  restore  the  defendant  to  the  possession. 
Polach  v.  Sha/er,  270. 

3.  Misjoinder  of  Causes  of  Action. — A  count  for  a  causo  of  action,  under 

tho  Forcible  Entry  and  Unlawful  Detainer  Act,  cannot  be  joioed  in  the 
same  action  with  a  count  for  holding  over  as  a  tenant  of  tho  plaintiff, 
contrary  to  the  terms  of  a  loosa     Id, 

4.  Landlord  Cannot  Maintain  Forcible  Entry. — Tho  landlord  cannot 

maintain  forcible  entry  or  unlawful  detainer  for  an  entry  made  upon  the 
demanded  premises  after  his  tenant  has  entered  into  possession  under  a 
lease.     Id, 

5.  Idem—  Unlawful  Entry. — If  an  unlawful  entry  is  made  upon  tho  possee- 

sion  of  the  owner,  but  when  ho  demands  a  surrender,  tho  right  to  the 
possession  has  passed  from  him  to  his  tenant  to  whom  he  has  made  a 
lease,  tlie  landlord  cannot  maintain  unlawful  detainer.    Id,  • 
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6.  Complaint. — The  fraudulent  acta  which  may  bo  alleged,  under  the  fifth 

Bcction  of  the  Forcible  Entry  and  Unlawful  Detainer  Act,  do  not  consti- 
tute a  cause  of  action,  but  merely  go  to  the  enhancement  of  damages 
when  a  cause  of  action  is  made  out  under  the  other  sections  of  the  Act. 
Id, 

7.  Weit  to  be  Restored  to  Possession.— If  the  plaintiff  obtains  judgment 

in  an  action  of  forcible  entry  and  detainer,  but  does  not  obtain  possession 
of  the  property,  and  a  writ  of  restitution  is  not  issued,  and  the  judgment 
is  afterwards  reversed  and  the  action  dismissed,  and  during  the  pendency 
of  the  action  third  parties  obtain  possesion  of  the  property  by  collusion 
with  a  servant  of  the  defendant,  the  defendant  is  not  entitled  to  a  writ 
to  be  restored  to  possession  as  against  these  third  parties.  Bowers  v. 
Cherokee  Bob,  279. 

8.  Idem. — A  defendant  in  forcible  entry,  against  whom  judgment  is  ren- 

dered, which  is  afterwiwrds  reversed,  but  who  does  not  lose  possession  of 
the  property  under  or  through  the  judgment,  is  not  entitled  to  bo  re- 
stored to  possession  as  against  third  parties  who  have  ousted  him  during 
the  pendency  of  the  aqtion.     Id, 

0.  Deed  as  Evidence. — A  deed  is  not  admissible  in  evidence  in  an  action  of 

forcible  entry  and  detainer  for  the  purpose  of  showing  possession  in  the 
plaintiff  at  the  time  of  the  alleged  entry  of  defendant,  nor  is  it  admis- 
sible to  show  a  right  ot  possession  in  the  plaintiff,  for  the  right  of  posses- 
sion cannot  be  litigated  in  such  action.    Sanchez  v.  Loureyro,  G41. 
See  Deeds,  1. 

FORECLOSURE. 
See  Sheriff's  Sale,  1. 

FRAUD,  STATUTE  OF. 

1.  Statute  of  Frauds. — An  agreement  in  writing  for  a  mutual  conveyance 

of  land  in  exchange  is  not  void  under  the  Statute  of  Frauds.  Brennan 
V.  Ford,  7. 

Soo  Contracts,  7,  8;  Sales,  1,  2,  3;  Equity,  8. 

HABEAS  CORPUS. 

1.  DiscHAROE  FROM  State  Prison.  — When  judgment  of  a  County  Court  for  a 
felony  is  reversed  by  the  Supreme  Court,  after  the  prinoner  lias  been  sent 
to  the  State  Prison  in  pursuance  of  his  sentence,  the  refusal  of  the  County 
Court  to  order  the  prisoner  to  be  brought  back  to  the  county  for  a  new 
trial,  is  no  ground  for  his  discharge  from  custody  on  habeas  corpus.  Ex 
Parte  Jack  Botoen,  112. 

See  Partition,  1. 

HOMESTEAD. 
1.  Claimino  a  Second  Homestead. — A  widow  to  whom  the  Probate  Court 
has  act  apart  a  homestead  out  of  the  estate  of  her  deceased  husband,  muy, 
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if  sho  afterwards  marrios,  claim  a  aecond  homestead  under  the  general 
Homestead  Act,  on  the  estate  of  her  second  husband.  Iligjins  v.  Ilig  • 
ffins,  259. 
2.  In  Land  Hsld  as  Tenant  in  Common. — If  a  husband  owns  an  undi- 
vided interest  in  land,  as  a  tenant  in  common  with  others,  and  la  living 
on  it  with  his  family,  his  wife  may  claim  a  homestead  on  it  to  the  extent 
of  the  husband's  undivided  interest,  and  to  the  extent  in  value  of  five 
thousand  dollars.     Id, 

HUSBAin>  AND  WIFK 

1.  Separate  Property  of  Wife.— ^The  right  of  the  husband,  under  the 

statute  defining  the  rights  of  husband  and  wife,  to  control  and  manage 
the  separate  property  of  the  wife,  does  not  carry  with  it  the  right  to  sell 
the  wife's  personal  property.     O'Brien  v.  Foreman,  80. 

2.  Gift  from  Husband  to  Wife. — If  the  husband  purchase  an  estate  and 

pay  for  it  out  of  the  common  property,  and  cause  it  to  bo  conveyed  to 
the  wife  by  a  deed  of  bargain  and  sale,  with  intent  that  it  shall  become 
her  separate  property,  it  operates  as  a  gift  from  the  husband  to  the  wife. 
Higginn  v.  Higgins,  259. 

3.  Evidence  that  Deed  to  Wife  was  Deed  of  Gift.— Although  prima 

facie  a  bargain  and  sale  deed  of  property  to  the  wife  makes  it  common 
property,  yet  the  wife  may  show  by  extrinsic  evidence  tliat  it  was  in- 
tended as  a  deed  of  gift,  and  that  it  is  her  separate  property,  and  such 
evidence  does  not  contradict  or  vary  the  deed.     Id, 

4.  Sheriff's  S.iLE  of  Homestead. — A  levy  and  sale  by  the  Sheriff,  under  an 

execution,  of  a  homestead  held  under  the  Homestead  Act  of  1S51,  made 
while  said  Act  was  in  force,  was  void,  and  conveyed  no  title  to  the  par- 
chaser.     Defelh  v.  Pico,  289. 

See  Estates  of  Deceased  Persons,  16;  Partition,  C. 

IDENTITY  OF  PERSONS. 
See  Pleadings,  7. 

INJUNCTIONS. 
1.  To  Restrain  Illegal  Liabilities. — An  injunction  will  not  be  granted  to 
restrain  a  Board  of  Supervisors  from  incurring  liabilities  which  are  not  a 
legal  charge  against  the  county.    Linden  v.  Case,  171. 

See  Taxes,  5;  EQUirr,  1;  Mining  Claims,  1. 

INTEREST. 

1.  On  Judgments. — Under  the  first  section  of  the  Act  of  March  30th,  1868, 

regulating  the  rate  of  iuterest,  all  final  money  judgments,  whether  for 
money  lent  or  otherwise,  bear  interest  at  the  rate  of  seven  per  cent,  per 
annum.     Clark  v.  Dunlicm,  204. 

2.  Between  Cop-\rtners.  —If  a  judgment  be  rendered  in  an  action  brought 

by  ono  partner  against  his  copartners,  dissolving  the  partnership,  and 
directing  a  sale  to  bo  made  of  the  partnership  property  and  a  division  of 
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the  proceeds— first,  to  the  payment  of  costs;  second,  to  the  payment  of 
an  amoant  found  due  to  the  plaintifT  from  the  partnership,  and  the  bal- 
ance to  be  distri])ut<ed  among  the  partners;  the  Sheriff,  in  making  the 
distribution,  must  pay  legal  interest  on  the  amount  found  due  to  the 
phiintiff.     Id. 

3.  MoDiPiCATiON  OF  JUDGMENT  BY  SupREMB  CotTRT. — An  ordcT  of  the  Su- 

preme Court,  modifying  a  judgment  from  which  an  appeal  has  been  taken, 
by  reducing  its  amount,  does  not  set  it  aside  so  as  to  prevent  it  from 
drawing  interest  from  the  time  it  was  rendered  by  the  Court  below,    /d. 

4.  Interest. — A  party  cannot  recover  interest  at  a  conventional  rate  unless 

there  is  an  agreement  in  writing  fixing  the  rate.  GoUUmWt  v.  Sawyer, 
209. 

5.  On  Judgments. — Since  the  Act  conceming^  interest,  passed  April  4th, 

1870,  judgments  for  money  in  actions  of  tort  bear  interest.  Atherton  v. 
FowUr,  320. 

6.  Interest. — Wlien  there  is  no  contract  in  writing  fixing  the  rate  of  interest, 

interest  can  be  recovered  only  at  the  rate,  of  seven  per  cent,  per  annum 
after  the  passage  of  the  Act  of  March  30th,  1868,  concerning  interest.  Id. 

7.  Between  Time  of  Verdict  and  Judgment. — If  a  judgment  is  not  entered 

up  until  some  time  after  the  verdict,  interest  cannot  be  included  in  the 
judgment  from  the  time  the  verdict  is  rendered  up  to  the  time  the  judg- 
ment is  entered.'     Id, 

JUDGMENTS. 

1.  Final  Judgment. — A  judgment  dissolving  a  partnership  and  directing  a 

sale  of  the  partnership  property  and  a  division  of  the  proceeds,  is  a  final 
judgment     Clarh  v.  I>unnam,  204. 

2.  In  Gold  Coin. — A  party  is  not  entitled  to  a  judgment  in  gold  coin  unless 

it  is  averred  in  the  complaint  that  there  was  a  contract  in  writing,  or 
that  it  was  understood  and  agreed  by  the  parties  that  payment  should  be 
made  in  that  kind  of  coin.     Oohisniith  v.  Sawyer,  209. 

3.  Gold  Coin  Judgment. — A  judgment  for  work  and  labor  performed  may 

be  made  payable  in  gold  coin  if  there  is  a  promise  to  pay  in  gold  coin. 
Bradbury  v.  Cronise,  287. 

4.  Amendment. — If  a  personal  judgment  is  rendered  against  an  administrator, 

and  it  appears  by  the  record  that  the  judgment  should  have  been  made 
payable  in  due  course  of  administration,  the  Court  may  direct  the  judg- 
ment to  be  amended  so  as  to  make  it  correct^  even  after  the  adjournment 
of  the  term.    Estate  of  Schroder,  304. . 

5.  Modification. — When  a  judgment  is  erroneous  and  the  Supreme  Court 

has  the  facts  before  it  so  that  it  can  be  modified  and  justice  done  between 
the  parties  without  granting  a  new  trial,  it  will  be  modified  accordingly. 
AtJierton  v.  Fowler,  320. 

6.  Collateral  Attack. — A  judgment  cannot  be  collaterally  attacked  on  the 

ground  that  the  costs  were  improperly  taxed  or  inserted  in  the  judgment. 
Bogerk  v.  Drtifel,  654. 
Vol.  46-43 
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See  Taxes,  26,  27;  Equity,  1,  8;  Interest,  1,  2,  3;  Estate  of  Deceased 
Persons,  22;  Lien,  2,  3. 

JURISDICTION. 

1.  Op  CJounty  Court  of  Sacramento  County.— The  Comity  Court  of  the 

County  of  Sacramento  has  jurisdiction  to  hear  and  determine  a  oontest 
concerning  the  right  to  hold  a  municipal  office  in  the  City  of  Sacramento. 
Kirk  V.  Rhoadt%  398. 

2.  Error  when  Court  has  Jurisdiction.— The  rendition  of  a  judgment  for 

a  demand  which  was  not  due  when  the  action  was  commenced  is  not  an 
excess  of  jurisdiction,  hut  error  in  the  exercise  of  jurisdiction.  MonrecU 
V.  Busily  79. 

See  Venue,  1;  Estate  of  Deceased  Persons,  25. 

JURY. 
1.  Summoning  Additional  Jurors.— If  the  trial  jurors,  although  legaUj 
drawn,  have  not  been  legally  summoned,  the  Court  may,  by  an  order, 
direct  additional  jurors  to  be  summoned.     People  v.  Ikvine,  46. 

LANDS. 

1.  Purchase  of  State  Lands.— An  application  to  purchase  State  landa  must 

conform  to  the  statute,  or  it  is  invalid.     Woods  v.  SawUUe,  389. 

2.  Application  to  Buy  State  Lands.— An  application  to  purchase  State 

school  land,  made  under  the  Act  of  1868,  must,  if  there  is  an  adverse 
occupation  of  the  land  under  a  settlement  made  more  than  six  months 
after  the  passage  of  the  Act,  state  that  fact,  and  that  the  adverse  occu- 
pant has  been  in  such  occupation  more  than'  sixty  dajrs,  and  that  the 
township  has  been  sectionized  and  subject  to  pre-emption  three  months 
or  over.     Id. 

3.  Idem. — ^Tho  approval,  by  the  Surveyorg-eneral,  of  an  application  to  pur- 

cliase  State  lands,  does  not  raise  the  presumption  that  the  application 
conformed  to  the  statute.     Id. 

4.  Sale  of  the  Shore  of  the  Ocean  Below  High  TiDE.-^The  Act  o€ 

March  28th,  1868,  for  the  sale  of  lands  belonging  to  the  State,  does  not 
authorize  the  sale  of  the  beach  of  the  ocean  below  high  tide.  Kimball  y, 
Macpfieraon,  103. 

5.  Idem. — Nothing  short  of  a  very  explicit  provision  in  the  law  to  that  effect 

will  justify  the  Court  in  holding  that  the  Legislature  intended  to  permit 
the  shore  of  the  ocean,  between  high  and  low  water  mark,  to  be  oon- 
verted  into  private  ownership.     Id. 

6.  Selection  of  Land  Granted  to  Each  State. — ^No  valid  selection  can  be 

made  of  the  five  hundred  thousand  acres  of  land  granted  to  each  State 
by  the  Act  of  Congress  of  September  4th,  1841,  until  after  the  land 
selected  has  been  surveyed  by  the  proper  officers  of  the  United  States. 
Hastings  v.  Jackson^  234. 

7.  Idem. — No  valid  selection  of  such  lands  can  be  made  exoept  in  the  j 

ner  prescribed  by.  the  Legislature  of  the  State.    Id. 
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8^  Idek. — Neither  the  Secretary  of  the  Inlarior  nor  any  officer  of  the  Land 
Department  of  the  General  Grovemment  haa  authority  to  determine  the 
question  of  the  reguUuity  or  the  sufficiency  o£  the  selection  of  such 
lands.     Id, 

9.  Idem.— -As  between  conflicting  claimants  to  such  lands,  under  the  State, 
neither  the  Commissioner  of  the  General  Land-office  nor  the  Secretary 
of  the  Interior  has  the  power  to  decide.     Id, 

10.  Idem. — The  proper  officers  of  the  General  Government  must  approve  oif 
the  selection  of  such  lands  when  made  in  accordance  with  the  laws  of 
the  State,  and  in  such  parcels  and  from  such  lands  as  the  Act  of  Congress 
prescribes,  but  beyond  such  approval  they  have  no  power  to  act.     Id, 

See  Patent,  1,  2;  Mexican  Grant,  1. 

LANDLORD  AND  TENANT. 
L  Covenant  on  Part  of  Lessee  in  a  Lease.— When  a  lease  is  made  of 
the  entire  premises  constituting  a  hotel,  and  the  land  surrounding  the 
same,  and  a  covenant  on  the  part  of  the  lessee  is  inserted,  that  the  lessor 
may  retain  and  occupy  a  room  in  the  hotel,  and  board  there,  this  cove- 
nant is  not  a  reservation  of  the  room  from  the  operation  of  the  lease, 
and  for  a  forcible  entry  into  this  room  the  lessee  alone  can  complain. 
Polaek  V.  SJu^fer,  270. 

LAW  OF  A  CASE. 
1.  Law  of  a  Case. — A  decision  rendered  on  an  appeal,  when  a  case  is  sent 
back  for  further  proceedings,  becomes  the  law  of  the  case  in  all  its  stages. 
GatM  V.  Salmon,  362. 

LEASE. 
See  Equity,  12. 

LIBEL. 

1.  Couched  in  Ambiguous  Lanouaoe. — ^In  an  action  for  a  libel,  it  is  the 
province  of  the  Court  to  determine  whether  the  language  of  the  alleged 
libel  will  bear  a  double  meaning,  one  of  which  is  libelous;  and  when 
the  Court  has  determined  that  it  will  bear  such  double  meaning,  it  is  the 
province  of  the  jury  to  determine  in  which  sense  it  was  used.      Van 

Vactor  V.   Waltvp,  124. 

2.  Idem — Constbuiko.— In  determining  whether  the  language  of  the  alleged 
libel  will  bear  a  double  meaning,  one  of  which  is  libelous,  the  Court 
must  not  separate  it  into  parts,  and  construe  each  part  separately,  but 
must  construe  each  part  of  the  alleged  libel  in  connection  with  all  the 
rest.    Id, 

LIEN. 
1.  Mechanics'.  —A  claim  of  a  lien  filed  under  the  medianics'  lien  law 
r^  of  18G7-8  must  state  the  name  of  the  person  by  whom  the  claimant  was 

'y  employed.    The  lien  can  be  maintained  only  by  a  substantial  observance 

'  of  the  provisions  of  the  statute.     Wood  v.  Wrede,  637. 
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2.  Jitdgme:?t. — A  judgment  creditor,  in  order  to  preserve  the  priority  of  his 

lien,  must  sell  the  real  property  within  the  period  of  the  statutory  lien 
of  the  judgment,  and  the  levy  of  an  execution  during  that  period  neither 
creates  a  new  lien  nor  extends  the  judgment  lien.     Rogers  v.  DrufftU  644- 

3.  When  Commences  to  Run.— The  two  years  within  which  the  judgment 

creditor  must  sell  the  real  property  dates  from  the  docketing  of  the  judg- 
ment, unless  execution  is  stayed  by  an  order  of  the  Court  pending  a 
motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond.  An  order  en- 
joining a  sale  on  the  execution  does  not  stop  the  running  of  the  two  years 
lien,  nor  extend  the  time  within  which  the  executor's  sale  must  be  mode. 
Id. 

See  Pleadings,  18,  19,  20. 

LIMITATION  OF  ACTIONS. 

1.  As  TO  Conveyance  of  Land. — Wlien  two  parties  enter  into  a  contract 

for  an  exchange  of  lands,  the  facts,  that  one  of  the  parties  has  performed 
on  his  part  by  conveying  the  land  which  he  agreed  to  convey  in  exchange 
for  the  tract  to  be  conveyed  by  the  other,  and  that  the  grantee  has  en- 
tered into  possession  and  sold  portions  of  the  land  thus  conveyed,  do  not 
prevent  the  Statute  of  Limitations  from  running  as  to  the  right  of  the 
party  who  has  performed,  to  a  conveyance  from  the  other.  Brennan  v. 
Fonly  7. 

2.  When  Covenants  are  Pependbnt.— When  mutual  agreements  to  con- 

vey lands  are  to  be  performed  concurrently,  the  Statute  of  Limitations 
docs  not  commence  running  until  one  party  has  performed  by  delivering 
a  deed,  or  has  offered  to  perform  by  making  a  tender.     Id, 

3.  As  tq  Division  Fence. — If  one  of  two'  coterminous  proprietors  erects 

what  is  intended  to  be  a  division  fence,  claiming  it  to  be  on  the  true  line, 
and  holds  and  occupies  the  land  included  by  the  fence  adversely  for  five 
years,  this  is  suificient  to  support  the  Statute  of  Limitations,  even  though 
the  other  coterminous  proprietor  did  not  at  any  time  acquiesce  in  tho 
location  of  the  fence,  but  constantly  protested  against  it.  Whitman  v. 
Steiger,  256. 

4.  Bight  Required  bt  Prescription.— An  owner  of  land  cannot  acquire  a 

prescriptive  right  to  flood  with  water  land  higher  than  his  own  belonging 
to  tho  United  States,  and  the  purchaser  of  such  higher  land  from  the 
United  States  may  commence  an  action  for  the  injury  at  any  time  within 
the  statutory  period  after  he  buys  from  the  United  States,  notwithstand- 
ing the  fact  that  it  may  have  been  flooded  while  the  United  States  owned 
it.     Ogbum  v,  Connor^  347. 

5.  Statute  of  Limitations  as  to  Claims  against  Estate.  —  The  Statute 

of  Limitations  does  not  run,  while  the  administration  is  x)cnding  and 
unsettled,  as  to  a  claim  against  an  estate  which  has  been  allowed,  nor  as 
to  a  judgment  which  has  been  recovered  against  an  administrator  or  an 
executor  for  a  debt  of  the  estate.     Estate  of  Schroeder,  305« 

6.  Title  by  Prescription. — No  right  by  prescription  can  be  acquired  to  the 

use  of  water  as  against  the  Government  of  the  United  States.  WUkin9 
V.  MeCue,  656, 
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7.  Prescriptive  Right  to  Use  of  Water. — If  a  grant  of  land  By  Mexico 
or  Spain  was  imperfecti  no  prescriptive  right  to  the  use  of  water  flowing 
from  it  can  be  acquired  without  an  adverse  user  for  five  years  from  the 
time  of  a  final  survey,  or  the  issuing  of  a  patent  to  the  grantee.     Id» 

MANDAMUS. 

1.  Writ  of  Mandate  to  Tax  Collector. — A  Tax  Collector  who  fails  to 

pay  money  into  the  Treasury  at  the  time  required  by  law,  will  be  com- 
pelled to  do  so  by  writ  of  mandate.     People  v.  Austin,  520. 

2.  Auditor. — The  Auditor  may  be  compelled,  by  writ  of  mandate,  to  enter 

on  the  assessment  book  the  delinquent  taxes  of  the  preceding  year,  even 
after  the  duplicate  copy  of  the  same  has  been  delivered  to  the  Collector. 
People  V.  Ashbury,  623. 

3.  Parties  to  Mandamus. — The  Collector  of  taxes  is  not  a  necessary  party 

in  an  application  for  a  writ  of  mandate  to  compel  an  Auditor  to  enter 
on  an  assessment-roll  the  delinquent  taxes  of  the  preceding  fiscal  year. 
Id, 

4.  Compel  Settlement  of  Exceptions. — The  record  on  application  for  man- 

damus to  require  a  Judge  of  an  inferior  Court  to  settle  a  bill  of  excep- 
tions, must  enable  the  Supreme  Court  to  determine  whether,  if  settled 
and  signed,  the  bill  of  exceptions  would  tend  to  manifest  error  commit- 
ted at  the  trial     People  v.  Dickson,  53. 

5.  To  Compel  the  Issuance  of  Bonds. — If  a  statute  allows  the  Tmsteefl 

of  a  township,  when  they  deem  it  expedient,  to  expend  more  money  than 
may  be  done  under  the  road  laws,  in  the  improvement  of  any  highway, 
or  the  purchase  of  any  toll-road,  to  submit  to  the  voters  of  the  township 
the  question  of  the  issuance  of  bonds  by  the  Supervisors,  by  a  proclama- 
tion which  shall  state  the  specific  object  for  which  the  money  is  to  be 
expended,  and  if  the  Trustees  submit  the  question  by  a  proclamation 
which  does  not  specify  the  particular  road  to  be  improved,  or  the  partic- 
ular toll-road  to  be  purchased,  a  writ  of  mandate  will  not  be  issued  to 
compel  the  Supervisors  to  issue  the  bonds.  McMakon  v.  Board  qf  Super- 
visors, 214. 

MARITIME  LAW. 

See  Vessels,  1,  2,  3. 

MARRIED  WOMEN. 
See  Husband  and  Wife,  1,  2,  3;  Partition,  d,  7. 

MASTER  AND  SERVANT. 
See  Damages,  I. 

MEXICAN  GRANTS. 
1.  Survey. — After  a  decree  is  made  confirming  a  Mexican  grant  of  land,  a 
survey  is  necessary  to  fix  and  determine  the  boundaries  of  the  land  con- 
firmed; and  when  such  survey  has  been  made  and  approved  as  required 
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by  law,  the  Courts  will  not  go  behind  it  and  look  into  the  decree  to  aaeer- 
tain  what  are  the  boondaiieg  of  the  grant.  City  of  *San  Diego  v.  Allison^ 
162. 

2.  CoNFiRMBES. — The  legal  title  to  a  Mexican  or  Spanish  grant  of  land  vests 

in  the  confirmees  and  their  assigns.     Hartley  v.  Broum,  201. 

3.  Imperfect  Mexican  Grant  or  Land. — If  a  Mexican  or  Spanish  grant 

of  land  was  imperfect  or  inchoate,  the  fee  remained  in  the  Government 
until  the  confirmation  and  final  survey  by  the  United  States,  if  not  until 
the  issuing  of  the  patent.  Until  then  the  grantee  had  only  an  equitable 
title.     Wilkhu  v.  McCue,  656. 

4.  pRESTTMpnoN  IN  Favor  OF  JUDGMENT. — ^If  it  is  admitted  by  the  plaintiff 

on  the  trial  that  he  has  title  under  a  patent  issued  for  a  Mexican  grant 
within  less  than  five  years  before  the  commencement  of  the  action,  and 
the  defendant  recovers  judgment,  and  the  plaintiff  claims  title  by  pre- 
scription, it  will  be  presumed,  in  support  of  the  judgment,  that  the  grant 
was  an  imperfect  one,  and  conveyed  only  an  equitable  title.     Id, 

MINING  CORPORATIONS. 
See  Promissory  Notes,  2,  3. 

MINING  CLAIMS. 

1.  On  Pubuc  Lands. — Mining  claims  on  the  public  lands  must  be  held  and 

worked  in  accordance  with  the  local  mining  laws  adopted  and  in  force 
in  the  mining  district  >trhere  the  same  are  located.    Strang  v.  Byan,  33. 

2.  Abandonment  of  Claim  Under  Minino  Laws. — ^If  the  local  mining  laws 

of  a  district  provide  that,  on  a  failure  to  work  and  notice  a  claim  as  re- 
quired by  the  mining  laws,  the  claim  shall  be  considered  as  abandoned, 
a  failure  to  comply  with  such  laws  is  an  abandonment  of  the  daim,  and 
it  is  open  to  location  as  vacant  ground.     Id, 

3.  Relocation  of  Mine  Lost  by  Abandonment.— If  several,  as  tenants  in 

common,  locate  a  mining  claim  on  the  public  lands,  and,  by  a  failure  to 
comply  with  the  local  mining  laws,  forfeit  the  same,  it  may  be  relocated 
by  a  part  of  the  first  locators  along  with  others  who  were  strangers  to  the 
first  location;  and  the  tenants  in  common,  whose  names  are  left  out  in 
the  notice  of  relocation,  cease  to  have  any  interest  in  the  mine.     Id. 

4.  Renewal  of  Location. — If  the  mining  laws  require  a  renewal  of  notice 

of  location  at  stated  periods,  and  a  claim  has  been  lost  by  reason  of  a 
failure  to  make  such  renewals,  and  one  of  the  joint  locators  afterward 
renews  the  locations,  stating  that  it  is  a  renewal  and  not  a  new  location, 
the  renewal  will  inure  to  the  benefit  of  all  the  locators.     Id, 

5.  Bill  of  Sale. — No  precise  form  of  words  is  necessary  to  work  a  convey- 

ance in  a  bill  of  sale  for  a  mining  claim.  If  it  be  clear  from  the  bm- 
guage  of  the  instrument  that  the  maker  intended  to  pass  thereby  the 
title  to  the  property,  the  law  will,  if  possible,  so  construe  the  words  used 
as  to  effectuate  that  intent     Meyera  v.  Farqufiaraon,  191. 
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6.  Gut. — The  owner  of  a  mining  claim  may  give  away  the  same  by  a  written 

bill  of  8ale»  and  each  bill  of  lale  is  not  to  be  rejected  as  eyidence  because 
it  was  a  gift.     Jd. 

7.  WoBKiNO. — It  is  not  the  province  of  a  Court  to  question  the  judgment  of 

the  owner  of  a  mining  claim  as  to  the  manner  in  which  he  shall  work  the 
claim,  so  that  the  working  does  not  interfere  with  prior  rights  acquired 
by  others.  Stone  v.  Bumpus,  218. 
8b  Right  of  Oldest  Locator  in  Working. — The  owner  of  a  mining  claim 
comprising  the  bed  of  a  cailon  may  erect  dams  across  the  bed  of  the 
cafion  for  the  purpose  of  enabling  him  to  work  the  same,  .even  if  thereby 
mining  claims  on  the  banks  of  the  cafion  belonging  to  others  are  flooded, 
provided  the  claim  in  the  bed  of  the  cafion  is  the  oldest  location,  and  in 
such  case  the  injury  sustained  by  the  owner  of  the  bank  claim  is  damnum 
absque  injuria.     Id, 

9.  Idem. — In  such  case  a  declaration  of  the  owner  of  the  cafion  claim,  before 

building  the  dam,  that  he  will  put  in  a  dam  that  will  flood  the  claim  on 
the  bank  of  the  cafion,  is  consistent  with  the  utility  or  necessity  of  the 
dam  in  working  the  cafion.     Id. 

10.  Act  op  1870  Concerning. — ^The  Act  of  1870,  providing  for  the  condem- 
nation of  the  right  of  way  over  or  through  a  mining  claim  for  ditches,  tun- 
nels, flumes,  etc. ,  necessary  for  the  convenient  working  of  another  mining 
claim,  is  merely  cumulative,  and  does  not  have  the  effect  of  excluding  a 
party  from  the  enforcement  in  Court  of  the  right  to  construct  such  tun- 
nels, ditches,  flumes,  etc.,  when  that  right  exists  independent  of  the 
statute,  as  by  local  customa     Blim  v.  Kingdom,  651. 

11.  Enjoining  Interference  with  Mining  Right. — If  by  the  local  customs 
the  owner  of  one  mining  claim  has  a  right  to  construct  a  tunnel  through 
an  adjoining  claim,  in  order  to  enable  him  to  work  his  own  claim,  a 
Court  of  equity  may  enjoin  any  interference  with  that  right.     Jd, 

MORTGAGES. 

1.  Word  ** Conveyance"  in  Civil  Code. — The  words  " conveyance  of  real 

property,"  as  used  in  sections  twelve  hundred  and  thirteen  and  twelve 
hundred  and  fourteen  of  the  Civil  Code,  include  mortgages.  Odd  FeU 
Iowh'  Savings  Bank  v.  Banion,  604. 

2.  Mortgage  First  Recorded  Prevails. —A  mortgage  of  real  property  is 

void,  as  against  a  subsequent  mortgage  of  the  same  property  which  is 
first  recorded,  and  is  taken  in  good  faith  and  for  a  valuable  considera- 
tion and  without  actual  notice  of  the  preceding  mortgage.     Id, 

3w  Idem. — The  above  rule  is  not  affected  by  section  twenty-nine  hundred  and 
thirty-seven  of  the  Civil  Code,  which  prescribes  that  the  mortgagee  is 
allowed  one  day  for  every  twenty  miles  between  his  residence  and  the 
Recorder's  office,  and  that  during  such  time  the  mortgage  has  the  same 
effect  as  if  recorded.     Id, 

4.  Conflict  Between  two  Articles  in  Codes. — The  subject-matter  of  re- 
cording mortgages  comes  more  properly  under  the  Article  in  the  Civil 
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Code  prescribing  rules  for  "mortgagee  of  real  property"  than  under  the 
Article  prescribing  rules  for  "mortgages  in  general/'  and  if  there  is  a 
conflict  between  the  two  Articles  in  relation  to  recording  mortgages,  the 
former  must  prevail.     I(L 

5.  A  MoRTOAOE. — A  mortgage  does  not  convey  the  title  to  the  property 

mortgaged,  but  only  creates  a  lien  on  the  property.  Harp  v.  Caiakan^ 
232. 

6.  Notice  to  Mortqaoee  Ookcerkinq  Title. — If  a  person  is  about  to  make 

a  loan  and  take  a  mortgage  upon  land  as  security,  and  employs  an  agents 
an  attorney,  to  make  the  negotiation,  a  declaration  made  by  a  tenant  in 
possession  of  the  land  to  the  agent  that  another  person  owns  an  interest 
in  the  land,  is  sufficient  to  put  the  mortgagee  on  inquiry,  and  if  due  dili- 
gence is  not  exercised  in  making  such  inquiry,  the  mortgage,  even  if  the 
paper  title  appears  to  be  in  the  mortgagor,  is  subject  to  the  rights  of 
such  other  person  in  the  land.     Bauer  v.  Pierwm,  293. 

7.  When  Absolute  Deed  is  a  Mortgage  in  Equitt. — If  a  deed,  absolute 

on  its  face,  is  given  as  security  for  an  indebtedness,  a  Court  of  equity 
will  declare  it  to  be  a  mortgage,  and  allow  the  grantor  to  redeem  by  pay- 
ment of  the  indebtedness,  both  as  against  the  original  grantee  and  par- 
ties who  purchase  from  him  with  knowledge.     KiJin  v.  Rumpp^  299. 

8.  Mortgaging  Homestead. — If  the  husband  and  wife  own  a  tract  of  land, 

a  part  of  which  is  claimed  as  a  homestead,  and  both  execute  a  mortgage 
on  the  whole  tract  to  secure  a  debt,  and  the  husband  afterwards  executes 
a  mortgage  upon  the  part  not  covered  by  the  homestead  to  secure  his 
debt,  and  the  first  mortgagee  forecloses,  making  the  other  mortgagees 
parties,  the  second  mortgagees  cannot  insist  that  the  homestead  be  sold, 
but  the  decree  should  direct  the  part  not  covered  by  the  homestead  to  be 
first  sold,  and  if  the  proceeds  satisfy  the  first  mortgage' that  the  home- 
stead be  reserved  from  sale.  The  second  mortgagees  must  rely  on  the 
surplus,  if  any,  arising  from  the  sale  of  the  part  not  covered  by  the 
mortgage.  AfcLaugfUin  v.  Hart,  638. 
See  Sheriff's  Sale,  1;  Estates  of  Deceased  Persons,  11,  13;  Probatb 
Court,  1,  2;  Evidence,  12,  13. 

MOTION. 
1.  Renewal  of  Motion  once  Denied. — A  motion  made,  in  the  usual  coarse 
of  practice,  which  has  once  been  denied,  may  be  renewed  by  leave  of  the 
Court;  and,  tmless  there  is  an  abuse  of  discretion  in  granting  this  leave, 
the  order  will  not  be  disturbed  by  the  Supreme  Court  Bowers  v.  C1i*srokee 
Bob,  279. 

MUNICIPAL  CORPORATIONS. 

See  Taxes,  18,  19;  Street  Assessbients,  1. 

NAMES. 
See  Pleadings,  7. 

NEGLIGENCE. 
See  Damages,  1. 
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NEW  TRIAL. 

1.  Appeal  From  Order  Gramtixo. -^Questions  as  to  the  safficiency  o£  the 

pleadings  cannot  be  raised  on  an  appeal  from  an  order  granting  a  new 
trial     Mown  v.  Austin,  385. 

2.  New  Trial. — If  the  Court  below  is  of  the  opinion  that  the  e>'idence  pre- 

ponderates, against  the  verdict,  it  is  its  duty  to  grant  a  new  triaL     Id, 

3.  CJoMPLiANCE  WITH  CoNDiTTONAL  Ordkr  GRANTING.  —When  an  order  is 

made  granting  a  new  trial  to  several  defendants,  on  condition  that  the 
defendants  pay  the  costs  of  the  action  up  to  date,  a  payment  by  the  de- 
fendants to  the  plaintiff  of  the  costs  of  the  action  made  prior  to  the  date 
of  the  order,  is  a  compliance  with  the  condition,  and  a  payn^ent  made  by 
one  of  the  defendants,  and  not  by  all,  is  also  a  compliance.  Sherman  v. 
Mitchell,  676. 

4.  Idem. — If  an  order  is  made  granting  a  new  trial  to  the  defendants,  on  the 

compliance  by  them  with  certain  conditions,  and  the  conditions  arc  com- 
plied with,  the  Court  cannot,  on  a  motion  to  vacate  this  order,  look  beyond 
the  question  as  to  whether  the  conditions  have  been  complied  with,  and 
undertake  to  investigate  arrangements  concerning  the  action  made  be* 
tween  the  defendants  themselves.     Id, 

6.  Because  Verdict  is  Against  Evidence.— The  rule,  that  where  there  is  a 
substantial  conflict  in  the  evidence  the  Supreme  Court  will  not  grant  a 
new  trial  because  the  verdict  is  against  the  weight  of  evidence,  does  not 
apply  to  the  Court  below  in  which  the  trial  was  had.  There,  if  the 
Judge  is  satisfied  that  the  verdict  is  against  the  weight  of  evidence,  he 
should  grant  a  new  trial,  even  if  there  is  a  conflict  in  the  evidence.     Id, 

6.  New  Trial. — The  Supreme  Court  will  not  reverse  an  order  of  the  Court 
below  in  granting  a  new  trial  upon  the  ground  of  the  insufliciency  of  the 
evidence  to  justify  the  verdict,  if  there  was  a  conflict  in  the  testimony. 
Iligiierra  v.  Bemal,  580. 

7*  Idem. — A  new  trial  may  be  granted  to  the  party  who  obtained  a  verdict, 
when  the  damages  awarded  to  him  are  less  than  he  was  entitled  to.  A/a- 
riani  v.  Douglieriy,  26. 

8.  When  Damages  are  too  Small.— A  verdict  for  two  hundred  dollars 

damages  is  not  a  just  and  fair  compensation  for  the  damages  sustained, 
caused  by  the  careless  and  reckless  taking  of  human  life,  and  such  ver- 
dict justifies  the  Court  in  granting  the  plaintiff  a  new  trial.     Id, 

9.  New  Trial. — Although  the  Court  excludes  all  evidence  on  the  part  of  the 

plaintiff,  and  renders  a  judgment  for  the  defendant,  yet  a  trial  is  had,  in 
the  sense  in  which  the  Court  may  grant  a  new  trial,  on  application  of  the 
plaintiff.     Moore  v.  Bates,  29. 

10.  Error  which  Does  Not  Prejudice. — A  Judgment  will  not  be  reversed 
for  error  in  admitting  testimony,  if  the  appellant  is  not  prejudiced 
thereby.     Hastings  v.  Jackson,  234. 

11.  Error  which  Does  No  Harm. — A  judgment  will  not  be  reversed  for  the 
admission  of  irrelevant  testimony,  if  the  findings  show  that  tho  testimony 
was  not  taken  into  consideration  in  rendering  judgment.  Bee  v.  S,  F, 
and  II,  B.  R,  R.  Co,,  249. 
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12.  Instbuctions  to  Jvrt, — It  is  error  for  the  Court  to  instract  the  jury  to 
find  upon  a  question  of  fact  in  rglation  to  which  there  is  no  evidence 
before  them.     Whitman  ▼.  SUi(fer,  256. 

13.  New  Trial. — When  there  is  some  competent  evidence  to  support  tho 
verdict  of  a  jury,  a  new  trial  will  not  be  granted  on  the  ground  that  it  ia 
not  supported  by  the  evidence.    D^eliz  v.  Pico^  289. 

14.  Verdict  tor  Excessive  Damages. — If  the  verdict  is  excessive  the  Supreme 

Court  will  award  a  new  trial,  unless;  after  the  remittitur  goes  down,  the 
party  in  whose  favor  it  was  rendered  files  with  the  Clerk  a  written  con- 
sent that  the  judgment  be  modified.     AUierton  v.  Fowler ,  320. 

15.  MiscoyDUCT  of  JuRY.^Where  the  jury,  in  a  criminal  case,  after  they  had 
retired  for  deliberation,  were  conducted  by  the  officer  having  them  in 
charge  to  the  dining-room  of  a  hotel,  where  they  remained  together 
three  quarters  of  an  hour,  one  of  the  doors  being  open  and  accessible  to 
strangers,  and  the  officer  being  absent  a  few  minutes  at  a  time:  HeUl^  to 
be  insufficient  to  constitute  misconduct  on  the  part  of  the  jury  or  of  the 
officer  for  which  a  new  trial  should  be  granted.     People  v.  KtUy^  35au 

16.  New  Trial. — If  the  testimony  is  conflicting,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  judgment  is  not  warranted  by  the  evi- 
dence.    WUkina  v.  McCue^  656. 

See  Costs,  1;  Practice,  7,  9;  Criminal  Law,  IZ 

NUISANCR 
See  Mining  Claims,  7,  8,  9. 

OFFICERS. 
1.  Fund  in  Hands  of  Public  Officer. — A  public  officer  who  holds  in  his 
hands  a  fund  which  rightfully  belongs  to  a  private  person,  but  which  tho 
officer  ought  to  have  paid  into  the  public  treasury,  will  not  be  permitted, 
in  an  action  brought  against  him  by  the  rightful  owner  of  the  fund,  to 
set  up  as  a  defense  a  breach  of  his  official  duty  in  not  paying  the  fund 
into  the  treasury.     Randall  v.  Austin^  54. 

ORDER  NUMBER  EIGHT  HUNDRED. 
See  Taxes,  28,  29. 

ORDERS. 
1.  Made  without  Notice. — An  order  made  without  notice  to  the  other 
party,  may  be  set  aside  without  notice  to  the  party  who  procured  it, 
Coburn  v.  Pacific  L.  &  M.  Cc^  31. 

PARENT  AND  CHILD. 
See  Contracts,  6. 

PAROL  CONTRACT. 
See  Partition,  6,  7. 
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PARTIES  TO  ACTIONS. 
1.  Pkincipal  and  not  Agent  must  sue.— When  S.,  as  the  agent  of  R.,  loans 
the  money  of  R.,  an  action  against  the  borrower  to  recover  it  must  be 
brought  in  the  name  of  R.    S.  cannot  sue  for  the  money.    Suff/t  v.  Sioi/t, 

267. 

See  Mandamus,  3. 

PARTITION. 

1.  Or  Land  on  which  there  is  a  Homk.stead. — On  a  partition  of  land  held 

by  tenants  in  common,  if  one  of  them  has  a  homestead  claim  on  it,  his 
undivided  interest  will  be  set  apart  to  satisfy  the  homestead  claim,  not 
^  to  exceed  five  thousand  dollars  in  value.     Jliggins  v.  Iliggina,  259. 

2.  Parol  Agreement. — A  parol  agreement  for  a  partition  of  land  does  not 

constitute  a  legal  title.  It  is  only  an  equity,  of  which  a  party  cannot 
have  the  benefit  in  an  action  of  partition  without  pleading  it.  Gates  v. 
Salmon,  362. 

3.  Notice  of  Parol  Agreement. — Parties  who  buy  undivided  interests  in 

land  held  by  tenants  in  common,  are  not  bound  by  a  parol  agreement  for 
a  partition  of  the  same,  made  by  all  the  tenants  in  common  before  the 
purchase,  and  of  which  agreement  the  purchasers  had  no  notice  when 
they  bought.     Id. 

4.  Idem. — If  a  purchaser  of  a  specific  parcel  of  land  from  one  of  several  ten- 

ants in  common  who  own  it,  takes  possession  of  the  parcel  thus  conveyed 
to  him,  this  possession  does  not  impart  notice  to  subsequent  purchasers 
from  the  grantor,  of  a  parol  agreement  for  a  partition,  made  by  the  ten- 
ants in  common  before  the  sale  of  the  specific  parcel.    Id. 

5.  Contract. — A  contract  entered  into  by  several  parties  owning  land  in 

common,  for  a  partition  of  the  same,  must  bind  all  tho  tenants  in  com- 
mon, or  it  binds  none.    Id. 

6.  WiFE't«  Parol  Agreement  to  Partition  her  Separate  Ppopertt.— x\ 

parol  agreement  to  partition  land,  made  by  the  tenants  in  common  who 
own  it.  does  not  bind  the  tenants  in  common  who  are  married  women, 
and  own  their  undivided  interests  as  separate  property.  The  above  rule 
has  its  origin  under  the  statute  of  1850,  requiring  the  wife's  sale  of  her 
separate  property  to  be  in  writing,  signed  by  both  her  and  her  husband. 
Id. 

7.  Idem. — Such  agreement  wiU  not  be  enforced  in  equity  against  the  tenants 

in  common  who  are  not  married  women,  for  the  consideration  for  the 
undertaking  on  their  part  was  the  undertaking  on  the  part  of  all  the  par- 
ties, and  the  agreement  ought  not  to  be  enforced  against  one  unless  it 
can  be  enforced  against  alL     Id. 

8.  Review  of  Errors. — Parties  to  a  partition  suit  who  appeal,  and  who 

claim  under  one  of  several  tenants  in  common,  are  not  injured  by  an 
error  in  tho  findings  or  judgment,  alleged  to  have  been  made  in  respect 
to  the  ownership  of  the  interests  of  other  tenants  in  common  under  whom 
th  .y  claim  no  interest,  and  therefore  are  not  entitled  to  have  the  judg- 
ment disturbed  as  to  such  alleged  error.     Id. 
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9.  Error  without  Prejudice. — ^A  judgment  in  partition  will  not  be  dis- 

turbed on  appeal,  by  reason  of  an  error  which  does  not  prejndice  the  party 
appealing.     Id,  t 

10.  Erroneous  Judgment. — In  partition  it  is  erroneous  to  adjudge  that  per- 
sons who  have  been  made  parties  to  the  action  own  interests  in  the  land, 
in  the  absence  of  any  allegations  in  the  pleadings  showing  such  owner- 
ship.    Id. 

11.  Idem. — Such  error  can  be  remedied  on  the  return  of  the  cause  to  the 
Court  below,  by  permitting  answers  to  be  filed  by  Buch  parties  setting  up 
their  interests,  but  the  answers  must  set  up  only  the  interests  the  Court 
found  they  owned.     Id. 

12.  Judgment. — A  deed  of  a  specific  tract  of  land  described  by  metes  and 
bounds,  parcel  of  a  larger  tract  owned  by  several  as  tenants  in  common, 
which  is  executed  by  one  of  the  tenants  who  owns  an  undivided  interest 
in  the  whole,  conveys  only  his  undivided  interest  in  the  tract  described, 
and,  in  partition,  the  grantee  of  such  specific  tract  is  entitled  to  have  his 
undivided  interest  in  the  specific  tract  set  off  to  him,  if  it  can  be  done 
without  injury  to  the  original  tenants  in  common  who  did  not  unite  ia 
the  deed.  The  heirs  and  assigns  of  such  grantee  are  entitled  to  the  same 
relief.     Id. 

13.  Idem. — In  making  a  partition,  the  conveyance  of  such  specific  tract  may 
be  disregarded  if  it  be  found  necessary  to  do  so  in  order  to  make  a  just 
allottment  of  the  lands  among  those  who  own  undivided  interests  and 
did  not  join  in  the  deed.     Id 

14.  Appeal  from  Interlocutory  Decree. — On  an  appeal  from  an  interloc- 
utory decree  in  partition,  the  Court  wiU  not  anticipate  difficulties  that 
may  present  themselves  to  the  Commissioners  in  making  the  partition, 
and  lay  down  rules  for  their  guidance,  until  the  contingencies  of  the  case 
require  it.     Id, 

See  Practics,  16,  17- 

PARTNERSHIP 
1.  Action  against  Surviving  Partner. — ^An  action  lies  against  a  survivini; 
partner  for  work  and  labor  performed  for  the  firm  during  the  life  of  the 
deceased  partner,  and  after  his  death  while  the  surviving  partner  is  wind- 
ing up  the  business  of  the  firm.     Friermuth  v.  Friermvth,  42. 
See  Interest,  2,  3. 

PATENT. 

1.  For  State  Land. — ^The  Register  of  the  State  Land-office  must  not  issue 

■a  patent  for  State  lands  until  the  applicant  for  the  patent  surrenders  the 
certificate  of  purchase.     Duncan  v.  Gardner,  24. 

2.  Idem. — When  a  judgment-debtor  has  a  State  certificate  of  purchase  of  a 

tract  of  land  sold  him  by  the  State,  one  who  purchases  at  Sheriff's  sale 
a  part  only  of  the  tract,  and  obtains  a  Sheriff's  deed  therefor,  is  not  en- 
titled to  a  patent  from  the  State  for  the  land  by  him  so  purchased.     Id. 
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Z*  Who  May  Not  Attack  Patent  Made  by  thb  State.— A  person  who, 
with  a  State  land  warrant,  locates  three  hundred  and  twenty  acres  of 
land  unde^  the  provisions  of  the  Act  of  May  3d,  1852,  for  the  disposal 
of  the  five  hundred  thousand  acres  of  land  granted  to  the  State,  but 
whose  location  is  void  because  made  before  the  land  is  snrv^eyed  by  the 
United  States,  bears  no  such  relation  to  the  land  as  to  enable  him  to 
attack  a  patent  made  by  the  State  for  the  same  land  to  a  person  who 
makes  a  subsequent  location  after  a  survey.  Hcutinga  v.  Jackson,  234. 
PERSONAL  PROPERTY. 
See  Sales,  1,  2,  3. 

PLEADINGS. 

1.  Objections  to  an  Answer. — Objections  to  the  form  in  which  denials  or 

defenses  in  an  answer  are  couched  should  be  presented  first  in  the  trial 
Court,  where  amendments  may  be  allowed  in  furtherance  of  substantial 
justice.     Green  v.  L.  S.  «t  P.  F,  Co.,  408. 

2.  When  Answer  May  be  Attacked. — ^When  a  case  has  been  tried   as 

though  at  issue  upon  all  the  material  points,  the  plaintiff  will  not  be 
permitted,  for  the  first  time,  in  the  appellate  (ilourt,  to  assume  the  insuf- 
ficiency of  the  answer.     Id. 

3.  Office  of  a  Demurrer. — It  is  not  the  office  of  a  demurrer  to  set  out 

facts.  All  the  facts  involved  in  a  demurrer  are  tl^ose  alleged  in  the 
pleading  demurred  to,  and  the  demurrer  merely  raises  a  question  of  law 
as  to  the  sufficiency  of  those  facts.     Brennan  v.  Ford,  7. 

4.  Form  of  Demurrer. — An  allegation  in  a  demurrer,  '*  that  it  appears  by 

the  complaint  that  the  cause  of  action  is  barred  by  the  Statute  of  Limi- 
tations," is  sufficient  in  form  to  raise  the  question  of  law  as  to  whether 
the  alleged  cause  of  action  is  barred  by  the  statute.     Id. 

5.  Allegation  of  PoasESSiON  of  Land. — An  allegation  in  a  complaint,  that 

the  plaintiff  ''assumed  to  and  did  exercise  acts  of  control  over  and  pos- 
session of  portions"  of  a  tract  of  land,  is  not  equivalent  to  an  averment 
that  the  plaintiff  had  actual  possession  of  the  tract  of  land,  or  any  part 
of  it.     Id. 

6.  Allegation  of  Law  in  Complaint. — An  allegation  in  a  complaint  in 

equity  to  set  aside  a  judgment  for  a  tax,  that  no  notice  was  given  of  the 
proceedings  or  any  of  them  which  resulted  in  the  judgment  for  the  tax, 
is  an  allegation  of  law  and  not  of  fact.     Stokes  v.  OeddeSj  17' 

7.  Identity  of  Parties  Presumed  from  Identity  of  Names.— Where 

William  J.  Douglas  was  plaintiff  in  an  action  for  rent,  and  the  defendant 
set  up  a  judgment  obtained  in  another  court  against  William  J.  Douglas 
without  averring  the  identity:  Ileid,  that  the  identity  of  the  parties  is 
to  be  presumed  from  the  identity  of  names.    Douglas  v.  DaMn,  49. 

8.  Ambiguity  and  Uncertainty. — An  answer,  in  an  action  against  a  ten- 

ant for  unlawful  detainer,  which  avers  that  a  person,  not  a  party  to  the 
suit,  had  formerly  brought  an  action  to  quiet  title  to  the  demanded 
premises,  and  that  such  person  was  at  the  time  in  the  actual  possession 
of  the  premises,  claiming  title  in  fee  thereto,  is  hot  ambiguous  or  uncer- 
tain.    Id. 
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9.  Complaint  in  Action  to  Recover  Street  Assessment.— In  a  com- 

plaint  to  recover  an  aaseasinent  for  improving  a  street  in  San  Frandaco, 
it  is  sufficient  to  aver  that  notice  of  the  award  of  the  contract  to  the  con- 
tractor, and  the  particulars  thereof,  was  published  for  ^ve  days,  without 
alleging  that  the  Board  of  Supervisors  passed  a  resolution  directing  notice 
of  the  award,  etc.,  to  be  published.     Himmelmann  v.  HaekeUt  66. 

10.  Cohflaint  in  Street  Assessment  Case.— The  fact  that  an  assessment 
was  made  and  issued  is  a  material  averment  .in  a  complaint  to  enforoe 
the  collection  of  street  assessments  in  San  Frandsco.  Sctn  Francmo  v. 
Eaton,  100. 

11.  Construction  of  Statute  Concerning  Pleadings. — The  law  of  1869- 
70,  concerning  street  assessments  in  San  Francisco,  which  prohibits  any 
defense,  except  that  the  Board  did  not  acquire  jurisdiction  to  order  the 
work,  or  payment,  or  fraud  in  the  assessment,  was  not  intended  to  pre- 
vent the  defendant  from  denying  material  averments  in  a  complaint,  but 
was  merely  intended  to  restrict  affirmative  defenses  to  those  mentionedL 
Id, 

12.  Different  Causes  of  Action. — In  pleading,  each  cause  of  action  or 
ground  of  defense  should  be  separately  stated,  and  not  so  mingled  to- 
gether as  to  render  it  impossible  to  determine  the  precise  nature  and 
limits  of  each.      WhiU  v.  Cox,  169 

13.  Statement  of  Several  Causes  of  Action.— If  the  damages  for  which 
the  plaintiff  demands  satisfaction  in  his  complaint  resulted  partly  from 
a  successful  conspiracy  to  expel  him  from  a  church,  -partly  from  libelous 
publications  in  charges  preferred  to  the  church,  and  partly  from  the 
malicious  prosecution  of  these  charges  before  the  church,  each  of  these 
causes  of  action  should  be  separately  stated,  so  that  the  defendant  may 
plead  to  them  separately.     Id, 

14.  Objection  that  an  Account  is  Unintelligible. — ^If  an  account  on 
which  the  plaintiff  seeks  to  recover  is  attached  to  and  made  a  part  of  the 
complaint,  an  objection  that  it  is  unintelligible  cannot  be  raised  unless 
taken  by  demurrer.     OoldsmUh  v.  Sawyer,  209. 

15.  Pleading  Rules  or  Customs. — If  a  Board  of  Brokers  have  rules  which 
are  not  rules  or  usages  of  trade  and  commerce  that  would  be  recognized 
without  their  adoption  by  the  Board,  the  Court  will  not  take  judicial 
notice  of  them,  unless  they  are  pleaded.     Id. 

16.  Complaint  in  Action  to  Enforce  Mortgage.— A  complaint,  in  an 
action  against  an  administrator,  to  enforce  the  lien  of  a  mortgage,  need 
not  aver  that  notice  to  creditors  has  been  published,  but  must  aver  the 
presentation  of  the  mortgage  claim  for  allowance.  Harp  v.  Calahan, 
222. 

17.  Idem.— An  allegation  in  a  complaint,  in  an  action  brought  against  an  ad- 
ministrator to  enforce  a  mortgage  given  by  the  intestate,  that  the  admin- 
istrator  waived  the  presentation  of  the  mortgage  claim  for  allowance,  is 
irrelevant.     Id, 

18.  Action  to  Enforce  Laborer's  Lien.- If  the  complaint,  in  an  action 
to  enforce  a  lien  on  a  mining  claim  for  work  and  labor,  avers  that  the 
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plaintiff  performed  labor  on  the  mine  at  the  request  of  the  defendant, 
an  answer  denying  that  the  labor  was  performed  at  the  request  of  the 
defendant  is  not  a  denial  that  the  work  was  performed  on  the  mine. 
Bradbury  y.  CronUt^  287. 

19.  Idem. — In  such  action  a  denial  in  the  answer  that  the  plaintiff  has  a  lien 
on  the  mine  in  only  a  conclusion  of  law,  and  not  a  denial  of  a  fact.  Id, 

20.  Facts  ADMrrrsD  in  Answer. — A  defendant  on  the  trial  cannot  contro- 
vert a  fact  admitted  by  the  pleadings.     Id, 

21.  Amendments  to  Pleadings.  —  Courts  should  be  liberal  in  allowing 
amendments  to  pleadings,  to  the  end  that  cases  may  be  fully  and  fairly 
presented  upon  their  merits.  Motions  to  amend  are  not,  however,  to  be 
granted  as  matter  of  course,  but  only  when  good  cause  is  shown  there^ 
for.     Hayden  v.  Hayden,  333. 

22.  Denial  op  Allegation  of  Complaint.— If  the  complaint,  in  an  action 
to  enjoin  the  diversion  of  water,  alleges  that  the  plaintiff  has  appro- 
priated and  used  the  water  for  more  than  five  years,  and  the  answer  de- 
nies that  the  plaintiff  ever  at  any  time  used  or  took  up  or  appropriated 
the  water,  the  denial  is  sufficient.      Wilkins  v.  McCue,  656. 

23w  Idem. — If  the  complaint  in  such  action  avers  that  from  the  spring  there 
ran  and  flowed  immemorially  upon  the  plaintiff*8  premises  a  constant 
and  never-failing  stream  of  pure  fresh  water,  and  the  answer  denies  that 
the  water  flowing  from  the  spring  ever  at  any  time  ran  or  flowed  to  or 
upon  the  plaintiff's  premises,  the  denial  is  sufficient.     Id, 

24.  ScBPLUS  Allegation. — An  allegation  in  a  complaint  that  B.  executed 
an  instrument  in  writing  purporting  to  convey  to  T.  a  tract  of  land 
which  is  recorded  (stating  where),  is  a  mere  allegation  of  evidence,  and 
may  be  disregarded  as  surplusage.     Oatea  v.  Salmon^  362. 
See  New  Trial,  I;  Officers,  1. 

POSSESSION  OF  LAND. 
See  Deeds,  1. 

PBACnCR 

1.  Review  of  Evidence  on  Bill  of  Exceptions.— The  Court  will  not  re- 

view the  evidence  on  a  bill  of  exceptions,  unless  the  bill  specify  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insufficient  to  sustain  the 
verdict  or  decision.     TJiorne  v.  Hammondy  630. 

2.  Review  of  Order  on  Appeal. — ^An  order  denying  a  continuance  cannot 

be  reviewed  through  an  appeal  from  the  judgment,  unless  there  is  a  bill 
of  exceptions.     Haraszihy  v.  Norton,  545. 

3.  Statement  on  Motion  for  New  Trial.— A  statement  on  motion  for  a 

new  trial  must  contain  the  specifications  particularly  pointing  out  wherein 
the  judgment  is  not  warranted  by  the  evidence,  or  wherein  the  facts 
found  are  contrary  to  the  evidence,  or  what  the  errors  in  law  were,  if  the 
new  trial  is  asked  on  said  grounds,  or  it  will  be  disregarded.  Kitsel  v. 
SJtarkey,  3. 
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4.  iBfPLiED   Findings  of  Fact. — If  the  facta  found  are  silent  upon  some 

material  issue,  the  law  implies  that  the  Court  found  upon  that  issue  in 
such  a  way  as  to  support  the  judgment.     Id, 

5.  Reviewing  Evidence  on  Motion  for  New  Trial.— A  specification  in 

a  statement  on  a  motion  for  a  new  trial  in  a  case  tried  by  the  Court  where 
findings  of  fact  have  been  filed,  that  a  particular  finding,  naming  it,  was 
not  justified  by  the  evidence,  is  sufiScient  to  enable  the  Court  to  review 
the  evidence  so  far  as  it  relates  to  each  finding  thus  pointed  out.  Strang 
V.  Ryan,  33. 

6.  Appeal  from  a  Judgment  without  a  Statement. — On  an  api>eal  from 

a  judgment,  where  there  is  no  bill  of  exceptions  or  statement,  the  Sa- 
preme  Court  will  not  consider  the  action  of  the  Court  below  upon  a 
motion  to  strike  out  part  of  a  pleading,  or  any  other  matter  not  appear- 
ing in  the  judgment-rolL     Douglas  v.  Dakin,  49. 

7.  DIS3USSAL  OF  Action. — If  the  defendant  in  an  action  p^ves  the  plaintifif 

notice  that  he  will  take  his  deposition,  and  procures  and  serves  a  sub- 
poena for  him  to  appear  and  give  his  deposition,  and  the  plaintiff,  with- 
out good  reason,  fails  to  obey  the  subpoena,  the  Court  may,  on  motion  of 
the  defendant,  dismiss  the  action.     Keisker  v.  Ayres,  82. 

8.  Specifications  in  Statement. — A  specification  in  a  statement,  that  the 

evidence  does  not  show  that  the  land  in  controversy  was  inclosed,  or  that 
the  plaintiff  resided  on  it,  is  not  sufficient  to  present  the  question, 
whether  the  evidence  showed  such  possession  in  the  plaintiff  as  would 
justify  a  verdict  in  his  favor,  in  an  action  to  recover  possession  of  land. 
Goodrich  v.    Van  Landigliam,  601. 

9.  Consideration  of  Technical  Questions.— If  the  Supreme  Court  is  sat- 

isfied with  the  conclusions  of  the  Court  ^low  upon  a  matter,  it  will  not 
go  into  the  consideration  of  technical  questions  not  distinctly  made  in 
the  Court  below,  and  which  do  not  involve  a  substantial  right.  Bauer 
V.  Pierson,  293. 

10.  Filing  Findings  and  Judgment. — When  a  case  is  submitted  in  term, 
the  findings  and  judgment  maybe  filed  in  vacation;  and,  if  exceptions 
are  taken  to  the  findings,  additional  findings  may  be  filed.  Ogbum  v. 
Connor y  347. 

11.  iDOf . — When  additional  findings  are  filed,  the  presumption  is,  that  excep- 
tions for  defective  findings  were  filed  and  served,  if  the  record  is  silent 
on  the  subject.     Id. 

12.  Idem.  When  additional  findings  are  called  for,  they  may  be  filed  subse- 
quw     to  the  entry  of  the  judgment.     Id, 

13.  Practice. — Proceedings  had  and  determined  prior  to  the  taking  effect  of 
the  Code  will,  on  appeal,  be  decided  in  accordance  with  the  former  Prac- 
tice Act.     Hancock  v.  Thorn,  643. 

14.  Appeal  prom  Order  Denying  a  New  Trial. — On  an  appeal  from  an 
order  denying  a  new  trial,  made  before  the  Code  took  effect,  there  must 
be  a  statement  filed  and  settled,  or  an  identification  of  the  afiSdavita 
used.     Id. 
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15.  Statement  on  Appeal. — A  statement  on  appeal  is  intended  solely  for 
the  puri)ose  of  presenting  errors  of  law  for  review,  and  an  alleged  error 
of  the  Court  in  finding  a  fact,  cannot  be  reviewed  on  such  statement. 
Gates  V.  Salmon,  362. 

16.  Review  of  Erroneous  Finding. — A  finding  in  an  action  of  partition 
that  a  party  holds  a  particular  title  to  the  land,  or  the  title  or  some  por. 
tion  of  the  title  to  a  specified  part  of  it,  if  erroneous,  is  an  error  of  fact 
which  cannot  be  reviewed  by  a  statement  on  appeal.     Id, 

17.  Defective  Findings. — If  the  Court,  in  partition,  find  that  a  party  hold^ 
a  particular  title,  and  in  that  respect  has  erred,  the  finding  is  not  defect- 
ive, and  cannot  be  attacked  as  a  defective  finding  by  a  bill  of  exceptions 
under  section  one  hundred  and  eighty  of  the  Practice  Act.     Id, 

18.  Order  Bringing  in  New  Party  to  Action. — The  validity  of  an  order, 
valid  on  its  face,  bringing  in  a  new  party  to  an  action,  will  not  be  in- 
quired into  on  appeal,  unless  an  objection  and  exception  to  the  order 
were  taken  when  the  same  was  made.     Id, 

See  Order,  1. 

PRESCRIPTION. 
See  Limitation  of  Actions,  4. 

PROBATE  COURT. 

1.  Sale  By. — A  sale  by  the  Probate  Court  to  satisfy  a  claim  against  the 

estate  secured  by  a  mortgage  made  by  the  testator,  is  not  in  effect  a  fore- 
closure of  the  mortgage.     Meyers  y.  Farqitharsofiy  191. 

2,  Probate  Court. — A  I^obate  Court  is  not  a  Court  of  equity  and  has  no 

power  to  foreclose  a  mortgage.     Id. 

See  Venue,  1. 

PROMISSORY  NOTE. 

1.  WrrnouT  Consideration. — If  a  person  delivers  to  his  agent  a  promissory 

note,  with  the  place  for  the  name  of  the  payee  left  blank,  'with  directions 
to  fill  up  the  blank  with  the  name  of  a  bank,  and  have  the  note  dis- 
counted at  the  bank,  and  with  the  money  pay  another  note  on  which  the 
principal  is  indebted,  and  if  the  agent  fills  the  blank  with  the  name  of 
the  person  holding  such  other  note,  and  delivers  him  the  same  in  pay- 
ment of  the  other  note,  the  agent  violates  his  authority,  and  the  note  is 
without  consideration  and  is  void  in  the  hands  of  the  payee.  Befmian  v. 
Lovttt,  387. 

2.  Mining  Corporation. — A  superintendent  of  a  mining  corporation  cannot 

bind  the  corporation  by  a  promissory  note,  unless  he  has  authority  from 
the  corporation  to  make  it     Id. 

3.  Assignment. — An  assignment  of  the  note  of  a  mining  corporation,  made 

by  its  Superintendent,  but  void  for  want  of  the  authority  of  the  Super- 
intendent to  make  it,  docs  not  carry  with  it  the  debt  for  which  the  note 
was  given.     Carpenter  v.  Biggs,  91. 
Vol.  46-44 
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PUBLIC  LAKD8. 
See  Eqititt,  9,  10. 

RAILROADa 
See  Emxkeztt  Doicajn,  1,  2;  Cobposations,  1>  2,  3. 

RECORDma  ACT 
See  MoRTQAOES,  1,  2,  3,  4. 

REMITTITUR. 

1.  RiscALLiZTO. — ^If  a  petition  for  rehearing  is  deposited  in  an  express  office 
(the  Qsoal  mode  of  conveyance),  addressed  to  the  Clerk,  in  time  to  have 
reached  him  before  the  period  for  rehearing  expires,  and  is  delayed,  or 
lost  without  faalt  of  the  attorney,  so  that  it  does  not  reach  the  Clerk's 
office  in  time,  and  a  remittitur  issues,  the  remittitur  will  be  recalled  and 
the  attorney  will  be  allowed  to  file  the  petition.     Bemal  v.  Wade,  640. 

REPLEVIN. 

1.  Verdict  in. — If  the  plaintiff  in  replevin  takes  possession  of  the  property 

when  the  suit  is  commenced,  and  the  jury,  on  the  trial,  find  for  the  de- 
fendant, and  assess  the  value  of  the  property  at  a  time  subsequent  to 
the  taking,  they  cannot  add  to  this  value  interest  from  the  time  of  the 
taking  up  to  the  time  the  value  was  assessed.     Atherton  v.  Fowler ,  323. 

2.  For  Crops. — The  true  owner  cannot  maintain  replevin  for  crops  raised  on 

his  land  by  others  who  are  holding  the  possession  of  the  land  adversely 
to  him.    Pennybecker  v.  McDougaly  661. 

RES  JUDICATA. 
See  Motion,  1. 

REVENUE. 
See  Statutory  Construction,  3,  4. 

ROADS  AND  HIGHWAYS. 

1.  Appearance  a  Waiver  of  Notice. — In  proceedings  by  a  Board  of  Super- 

visors to  take  private  land  for  a  public  highway,  an  appearance  before 
the  Board  of  one  of  the  persons  whose  land  is  about  to  be  taken,  is  a 
waiver  of  service  of  notice  upon  such  person.  KimbctU  v.  Board  qf  Super- 
visors,  19, 

2.  Power  of  Supervisors  in  Opening  Roads. — ^Boards  of  Supervisors,  if 

authorized  by  law,  may  exercise  the  judicial  powers  necessary  to  be 
called  into  exercise  in  taking  private  lands  for  public  highways,  and  the 
exercise  of  such  power  is  not  repugnant  to  that  clause  in  the  Constitution 
which  declares  that  private  property  shall  not  be  taken  for  public  use 
without  due  process  of  law.     Id. 

See  Eminent  Domain,  3,  4;  Equttt,  9. 
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SACRAMENTO. 
See  Elections,  1. 

SALES. 

1.  PuBCHASB  OF  Pebsonal  Propbbtt. — ^If  one  party  negotiates  the  purchase 

of  personal  property,  and  another  furnishes  him  with  the  money  to  pay 
for  it,  and  for  his  security  takes  the  bill  of  sale  from  the  seller  in  his 
name,  and  takes  possession,  and  it  is  agreed  that  the  property  shall  be- 
long to  the  negotiator  when  he  pays  the  money,  the  legal  title  to  the 
property  is  vested  in  the  person  who  furnishes  the  money,  and  to  whom 
the  bill  of  sale  was  made.    Johnson  v.  White,  328. 

2.  Idem. — The  same  would  be  the  result  if  the  person  to  whom  the  bill  of 

sale  is  given,  instead  of  loaning  the  money,  obtained  it  by  signing  with 
the  negotiator  a  joint  note  to  a  bank,  or  by  indorsing  a  note  given  by 
the  negotiator  to  the  bank^  provided  the  note  is  afterwards  paid  by  him. 
Id. 

3.  Ideu. — In  such  case  the  person  to  whom  the  bill  of  sale  is  given  has  a 

good  title  to  the  property  as  against  the  attaching  creditors  of  the  nego- 
tiator.   Id, 

SAN  FRANCISCX). 
See  Taxes,  4,  28,  29,  30;  Street  Assessments,  1. 

SHERIFFS  DEED. 
See  Taxes,  33,  34,  35. 

SHERIFFS  SALE. 
1.  Under  Foreclosure  Decree. — ^A  sale  by  the  Sheriff  under  a  judgment 
in  a  foreclosure  suit  directing  a  sale  of  all  the  defendant's  right,  title 
and  interest  in  the  mortgaged  premises,  carries  all  the  title  which  the 
defendant  had  in  the  premises  at  the  time  of  the  institution  of  the  fore- 
closure proceedings.     EtUchmga  v.  EbeUr,  557. 

SPECIFIO  PERFORMANCE. 
See  Equtty,  9,  10. 

STATE    PRINTER. 
See  Controller  of  State,  1. 

STATUTE  OF  FRAUDa 
See  Frauds,  Statute  of,  1. 

STATUTORY  CONSTRUCTION. 
1.  Adoption  of  Other  Statutes  into  an  Act.— The  Legislature  may,  in 
an  election  law  for  a  city,  adopt  and  make  a  part  of  the  same  the  general 
law  of  the  State  regulating  elections,  not  only  as  it  exists  at  the  time, 
but  as  it  may  exist  after  changes  or  modifications  of  the  same.  Kirk  v. 
Hhoada,  398. 
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2.  Amendment  to  Section  of  an  Act. — If  a  soction  of  an  Act  is  amended 

and  published  at  length  in  a  subsequent  Act,  and  the  original  section  is 
again  amended  and  published  at  length  in  a  still  later  Act,  which  repeals 
the  first  amendatory  Act,  the  last  Act  is  only  an  amendment  of  the  orig- 
inal section,  although  it  does  not  refer  to  the  first  amendatory  Act 
except  in  the  repealing  clause.     Kimball  y.  Board  of  Supervisors,  19. 

3.  ErFECT  OF  Codes  on   Revenue  Laws. — Section  three  thousand  eight 

hundred  and  ninety^one  of  the  Political  Code,  which  declares  that  the 
pro\'isions  of  the  Code  with  respect  to  revenue  must  be  construed  as  if 
passed  on  the  last  day  of  the  session  of  1871-2,  has  the  effect  to  repeal 
all  Acts  passed  at  the  session  of  1871-2  concerning  revenue,  except  Acts 
amendatory  of  or  carrying  into  effect  the  Codes.     Mitchell  v.  Crosby,  97. 

4.  Revenue  System  of  the  Codes  General. — It  was  the  intention  of  the 

Legislature  in  adopting  the  Codes  to  establish  one  revenue  system,  which 
should  be  applicable  alike  to  all  the  counties.     Id, 

5.  District  Assessors. — When  the  Code  mentions  Assessors,  it  means  Dis- 

trict Assessors  as  well  as  well  as  County  Assessor^  so  long  as  the  present 
District  Assessors  remain  in  office.     Id, 

6.  Rule  of  Construction. — A  statute  must  be  so  construed,  if  practicable, 

as  to  give  effect  to  every  part  of  it,  and  so  as  to  reconcile  apparent  incon- 
sistencies, if  it  can  be  done  without  torturing  the  language.  People  v. 
Southicell,  139. 

7.  Construction  of  Statute. — A  word  repeatedly  used  in  a  statute  will 

bear  the  same  meaning  throughout  the  statute,  unless  it  is  apparent  that 
another  meaning  is  intended.     PiUe  v.  Shipley,  154. 
See  Taxes,  4,  31;  Criminal  Law,  7;  Waiver,  1;  Pleadings,  10,  11;  Tolls, 
1;  Mortgages,  4. 

STATUTES  CONSTRUED. 

Section  fifteen  of  the  Act  passed  March  24, 1862,  concerning  roads  in  Alameda 
County  (Stats.  1862,  p.  81),  section  three  of  the  Act  amendatory  of  said 
Act  (Stats.  1865-6,  p.  566),  and  sections  five  and  eight  of  an  Act  amend- 
atory of  the  said  Act  of  1862  (Stats.  1867-8,  p.  374),  in  Kimball  v.  BoArd 
of  Supervisors,  19. 

Section  thirty-five  hundred  and  nineteen  of  the  Political  Code,  and  section  two 
of  the  Act  of  March  27,  1872,  concerning  patents  for  lands  (Stats.  1871- 
2,  p.  587),  in  Duncan  v.  Gardner,  24. 

Section  one  hundred  and  ninety-five.  Practice  Act,  in  Strang  v.  Ryan,  33. 

Section  two  hundred  and  twenty-six  of  the  Code  of  Civil  Procedure,  in  Tlie 
People  V.  Devine,  46. 

Section  two  of  the  Act  of  1872,  to  punish  adultery  (Stats.  1871-2,  p.  380),  in 
The  People  v.  Gates,  62. 

Act  of  March  27,  1868,  concerning  pueblo  lands  in  San  Francisco  (Stata. 
1867-8,  p.  379),  and  the  Act  of  March  14,  1870,  on  the  same  subject 
(Stats.  1869-70,  p.  353),  in  Randall  v.  Austin,  64. 

Section  five  hundred  and  thirty-six  of  the  Political  Code,  in  Springer  v.  Green, 
77. 
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Section  eleven  hundred  and  ninety-one  of  the  Penal  Code,  in  People  v.  Robin- 
son, di. 
Sections  thirty-eight  hundred  and  forty-five  and  thirty-eight  hundred  and 
ninety-one  of  the  Political  Code,  and  the  Act  of  March  2S,  1872,  con- 
cerning the  District  Collectors  of  Placer  County  (Stats.  1871-2,  p.  656), 
in  Mitchell  v.  Crosby,  97. 
Statute  concerning  street  assessments  in  San  Francisco  (Stats.  186(^70,  p. 

891),  in  San  Francisco  v.  Eaton,  100. 
Act  of  March  .28,  1868  (Stats.  1867-8,  p.  514),  concerning  the  sale  of  State 

lands,  in  Kimball  v.  Macpherson,  103. 
Act  of  February  25,  1862  (Stats.  1862,  p.  19),  concerning  Staniskus  Bridge 

Company,  in  Stanislaus  Bridge  Company  v.  Horsley,  111. 
Sections  four  and  six  of  the  Penal  Code,  in  People  v.  Mortimer,  116. 
Sections  one  hundred  and  eighty-two  and  two  hundred  and  seventy-eight  of 

the  Criminal  Practice  Act,  in  People  v.  Southwell,  148. 
Section  one  hundred  and  thirty-three  of  the  Probate  Act,  in  Pitte  v.  Shipley, 

154. 
Section  sixty-seven  of  the  Act  for  the  sale  of  State  lands  (Stats.  1867-8,  p. 

627),  in  Lawrence  v.  Booth,  188. 
Act  of  March  30th,  1868,  concerning  interest  (Stats.  1867-8,  p.  653),  in  Clark 

V.  Dunnam,  205. 
Act  of  April  4th,  1870  (Stats.  1869-70,  p.  730),  concerning  highways  in  San 

Mateo  County,  in  McMahon  v.  Board  of  Supervisors,  214. 
Probate  Act,  section  one  hundred  and  thirty,  in  Harp  v.  Calahan,  229. 
Act  of  1862,  concerning  forcible  entries,  etc.,  and  Act  of  April  27th,  1863, 

concerning  landlords  and  tenants,  in  Polack  v.  Shafer,  275. 
Section  ten  hundred  and  ninety-three  of  the  Penal  Code,  in  People  v.  Strong, 

303. 
Sections  one  hundred  and  forty  and  one  hundred  and  thirty-three  of  the  Pro- 
bate Act  in  Estate  of  Schroeder,  315. 
Section  thirty-one  of  the  Act  to  incorporate  Sacramento  (Stats,  1863,  p.  428), 

in  Kirk  v.  Rhoads,  402. 
Section  eleven  hundred  and  fifteen  of  the  Code  of  Civil  Procedure,  in  Kirk 

v.  Rhoads,  403. 
Section  eleven  hundred  and  ninety-one,  twelve  hundred  and  seven,  and  twelve 

hundred  and  eight  of  the  Political  Code,  in  Kirk  v.  Rhoads,  404. 
Sections  eighteen  and  nineteen  of  the  Political  Code,  in  Savings  and  Loan 

Society  V.  Austin,  481. 
Section  thirty -eight  hundred  and  one  of  the  Political  Code,  in  People  v.  Ash- 
bury,  527. 
Sections  twelve  hundred  and  thirteen,  twelve  hundred  and  fourteen,  twelve 
hundred  and  fifteen,  twenty-nine  hundred  xmd  fifty-two,  and  twenty- 
nine  hundred  and  thirty-seven  of  the  Civil  Code,  in  Odd  Fellows*  Sav- 
ings Bank  v.  Banton,  605. 
Sections  sixteen,  seventeen,  eighteen,  and  nineteen  of  the  Statute  of  Wills, 

in  Pearson  v.  Pearson,  624. 
Statute  of  Descents  and  Distributions  in  Pearson  v.  Pearson,  624. 
The  fifth  section  of  the  Act  of  1867-8,  concerning  mechanics*  liens  in  Wood 
V.  Wrede,  637. 
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Section  nine  hundred  and  forty  of  the  Code  of  Civil  Procedure,  in  Colnmbet 

V.  Pacheco,  650, 
Sections  thirty-six  hundred  and  fifty  and  thirty-six  hundred  and  seventy  of 

the  Political  Code,  in  C.  P.  R.  R.  Co.  v.  Placer  County,  670. 

STREETS. 
See  Eminent  Domain,  3,  4. 

STREET  ASSESSMENTS. 
1.  Imfroving  a  Street  in  San  Francisco. — The  place  where  work  is  to 
be  done  in  improving  a  street  in  San  Francisco,  must  be  determined  by 
the  judgment  of  the  Board  of  Supervisors  in  the  resolution  of  intention. 
The  Board  cannot  leave  the  selection  of  the  place  where  work  is  to  be 
performed  between  any  two  points  to  the  Superintendent  of  Streets^  or 
any  other  person.  Richardson  v.  Heydevfddtf  68. 
See  Pleadings,  10,  11. 

SUMMONS. 
See  Costs,  1,  2,  3. 

SUBPCENA. 
See  Witness,  1. 

SUPERVISORS. 

1.  Unauthorized  Order  of. — ^No  order  made  by  a  Board  of  Supervisors  is 

valid  or  binding  unless  it  is  authorized  by  law.     Linden  v.  Ceue,  171. 

2.  Claims  against  a  County. — No  claim  against  a  county  can  be  allowed 

unless  it  be  legally  chargeable  to  the  county;  and  if  claims  uot  legally 
chargeable  to  the  county  are  allowed,  neither  the  allowance,  nor  the  war- 
rants drawn  therefor  cieate  any  legal  liabilities.  Id, 
9.  Idem. — If  illegal  claims  are  allowed  by  a  Board  of  Supervisors  against  the 
county,  it  is  the  duty  of  the  Auditor  to  refuse  to  draw  warrants  therefor; 
and  when  the  warrants  are  drawn  it  is  the  duty  of  the  Treasurer  to  re- 
fuse to  pay  them.     Id. 

See  Taxes,  13;  Roads  and  Highways,  2;  Tolls,  1. 

SWAMP  LANDS. 
See  Assessment,  1. 

TAXES. 

1.  Taxation  op  Solvent  Debts. — Solvent  debts  are  "property"  within  the 

meaning  of  that  word  as  used  in  the  Constitution,  and  are  liable  to  taxa- 
tion.    Savings  and  Loan  Society  v.  Justin,  415. 

2.  Relief  in  Case  of  Double  Taxation. — In  a  case  of  double  taxation,  to 

entitle  a  party  to  relief  in  the  Courts,  it  must  appear  that  the  tax  faxta 
once  been  paid  or  tendered.     Id, 
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3w  One  Tax  mttst  be  Paid  in  Case  of  Double  Taxation.— Because  the 
same  sabject-matter  has  been  twice  taxed,  it  by  no  means  follows  that 
both  taxes  are  void,  and  that  it  must  escape  taxation.     Id, 

4.  Revenue  Act  in  Political  Code.  —  The  general  revenue  system  pro« 
vided  in  the  Political  Code,  which  went  into  effect  in  1872,  applies  to  the 
City  and  County  of  San  Francisco.    Id. 

6.  Enjoining  Collection  op  Tax.— Courts  of  equity  will  not  interfere  by 
injunction  to  restrain  the  sale  of  property  for  delinquent  taxes,  unless  it 
appears  that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity  of 
suits,  or  produce  irreparable  injury,  or  where  the  property  is  real  estate, 
and  the  sale  casts  a  cloud  upon  the  title  of  the  complainant.     Id, 

6.  Double  Taxation. — ^The  Courts  have  no  authority  to  declare  that  solvent 

debts  are  not  taxable,  because  to  tax  them  might  amount  to  double  taxa* 
tion.  The  mode  and  manner  of  assessing  solvent  debts  is  a  matter  of 
legislative  discretion.     (By  Wallace,  C.  J.,  and  Rhodes,  J.)    Id. 

7.  Idem. — If  a  debt  for  money  lent,  which  is  secured  by  mortgage,  is  taxed, 

and  the  mortgaged  property  is  also  taxed,  it  is  double  taxation,  and  a 
violation  of  the  Constitution.  (By  Crockett,  J.,  Niles,  J.,  concurring.) 
Id, 

8.  Tax  on  Savings  Bank. — ^When  money  is  deposited  in  a  savings  bank  to 

be  loaned  out  for  the  benefit  of  the  depositor,  if  it  is  taxed  to  the  de- 
positor, and  the  bank  has  loaned  the  money  and  is  taxed  upon  the  note 
and  mortgage,  it  is  double  taxation.     (By  Belcher,  J. )    Id, 

9.  Tax  Collector  Cannot  Withhold  Money  from  the  Treasury. — If  a 

tax  is  not  illegal  and  void,  the  facts  that  the  person  taxed  paid  it  to  the 
Tax  Collector  under  protest,  and  to  avoid  a  threatened  sale  of  his  prop- 
erty for  the  same,  and  that  such  person  has  commenced,  or  is  about  to 
commence  a  suit  against  the  Tax  Collector  to  recover  it  back,  are  no  suf- 
ficient reason  why  the  Tax  Collector  should  fail  to  pay  the  money  into 
the  public  Treasury  at  the  time  required  by  law.     People  v.  Austin,  521. 

10.  Point  not  Decided  as  to  Tax  Collector. — The  Court  does  not  inti- 
mate an  opinion  on  the  point  whether  a  Tax  Collector  can  in  any  case 
withhold  from  the  Treasury  taxes  collected  by  him,  on  the  ground  that 
they  were  paid  under  protest,  even  though  actions  have  been  commenced 
to  recover  them  back.     Id, 

11.  Taxing  Solvent  Debts. — Solvent  debts  are  liable  to  taxation.  People 
V.  Ashbury,  523. 

12.  Duty  of  Auditor  in  Relation  to  Delinquent  Taxes.— When  any  of 
the  taxes  of  one  fiscal  year  are  returned  as  delinquent,  it  is  the  duty  of 
the  Auditor  to  enter  the  same  on  the  assessment  roll  of  the  next  fiscal 
year,  and  then  to  enter  the  same  upon  the  duplicate  assessment  book, 
unless  they  have  been  canceled  by  the  Board  of  Supervisors  under  the 
affidavit  of  the  Collector  required  by  section  thirty-eight  hundred  of  the 
Political  Code.     Id, 

13.  Power  of  Board  of  Supervisors  to  Cancel  Taxes.—* The  Board  of  Su- 
pervisors has  no  power  to  cancel  any  taxes,  or  the  eassssment  for  any 
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taxes,  except  such  as  are  contained  in  the  list  by  the  Auditor  and  taken 
by  him  from  the  delinquent  list,  and  as  to  which  the  Collector  has  made 
affidavit  that  **he  has  not  been  able  to  discover  any  property  belonging 
to  or  in  the  possession  of  the  person  liable  to  pay  the  same  [taxes] 
whereof  to  collect  them."     Id. 

14.  Idem. — Without  such  affidavit  of  the  Collector,  that  a  delinquent  tax 
cannot  Ije  collected,  and  without  the  concurrence  of  the  Board  of  Super- 
visors with  the  Collector,  in  the  opinion  that  it  is  not  collectible,  said 
Board  cannot  cancel  a  tax.     Id, 

15.  C^VNCELLATiON  OF  DELINQUENT  Tax. — A  resolution  or  order  of  a  Board 
of  Supervisors  canceling  a  delinquent  tax,  because  it  is  not  collectible, 
ougiit  properly  to  specify  each  x>articular  tax  which  is  canceled.     Id. 

16.  Idem. — A  resolution  of  a  Board  of  Supervisors  canceling  a  tax,  without 
the  affidavit  of  the  Collector  indorsed  on  the  delinquent  list,  that  it  is 
not  collectible,  is  void,  and  the  Auditor  should  proceed  with  his  duty  in 
regard  to  such  tax,  in  entire  disregard  of  such  resolution.     Id. 

17.  Duty  of  Auditor  as  to  Delinquent  Tax. — The  statute  does  not  ex- 
pressly prescribe  the  time  at  which  the  Auditor  shall  enter  tlie  delin- 
quent taxes  on  the  next  assessment  roll,  but  the  implication  is  that  it 
should  be  done  before  the  duplicate  assessment  book  is  delivered  to  the 
Collector.     Id. 

18.  Tax  on  Propebty  of  Municipal  Corporation. — The  property  of  a  mu- 
nicipal corporation  is  not  liable  to  taxation  for  municipal  purposes.  Lou 
V.  LewiSf  549. 

19.  Idem. — A  municipal  corporation  cannot  tax  its  own  property.  *  Id. 

20.  When  Tax  Deed  is  Void. — If  a  tax  is  illegal  and  void  a  sale  under  it  is 
a  nullity,  and  a  deed  of  property  sold  for  such  tax  conveys  no  title.    Id. 

21.  Tax  for  Local  Improvement. — A  charge  imposed  by  law  upon  the 
assessed  value  of  all  property,  real  and  X)ersonal,  in  a  district,  is  a  tax, 
and  not  an  assessment,  although  the  purpose  be  to  make  a  local  improve- 
ment on  a  road.      WilHavus  v.  Corcoi-an,  553. 

22.  Property  to  be  Assessed  by  an  Assessor  of  a  District. — An  Act  of 
the  Legislature  authorized  a  tax  for  road  purposes  upon  property  along  a 
road  in  a  portion  of  Santa  Clara  County,  and  provided  that  it  might  be 
assessed  by  the  County  Assessor,  and  it  was  so  assessed:  Held,  that  the 
assessment  was  void,  because  not  made  by  an  Assessor  elected  by  the 
electors  of  the  district.     Id. 

23.  Cloud  Upon  Titlf* — A  tax  deed,  based  upon  an  assessment  made  under 
an  unconstitutional  Act  of  the  Legislature,  will  not  constitute  a  cloud  on 
the  title.     Id. 

24.  Party  Presumed  to  know  the  Law. — The  plaintiff,  in  an  action  to 
enjoin  the  collection  of  an  unconstitutional  tax,  is  presumed  to  know 
the  law,  and  to  know  that  a  deed  given  at  such  tax  sale  would  be  void. 
Id. 

25.  Coercion. — A  threat  by  the  Collector  to  sell  lands  for  taxes  made  before 
the  taxes  become  delinquent,  does  not  amount  to  coercion.    Id. 
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26.  PcTRCHASER  AT  Tax  Sale. — A  purchaser  of  land  at  a  tax  sale,  made  under 
a  judgment  enforcing  a  lien  for  a  tax,  which  judgment  is  regular  on  its 
face,  is  not  affected  by  any  matters  outside  the  judgment  of  which  he  had 
no  actual  notice.     Stokes  v.  Oeddes,  17. 

27.  Judgment  for  Tax. — ^A  judgment,  regular  on  its  face,  enforcing  a  lieu 
for  a  tax,  and  which  the  Court  had  jurisdiction  to  render,  will  not  be  set 
aside  in  equity  at  the  suit  of  the  owner  of  the  land  taxed  for  irregulari- 
ties in  levying  and  assessing  the  tax  of  which  the  purchaser  had  no  no- 
tice.    Id, 

28.  Idem. — The  same  rule  applies  to  the  Sheriff's  certificate  of  sale  made 
under  a  sale  for  the  tax.     Id, 

20.  Outside  Lands  is  San  Francisco, — Order  Number  Eight  Hundred,  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco,  pre- 
scribing the  payment  of  taxes  and  assessments  as  a  condition  upon  which 
persons  in  possession  of  outside  lands  in  said  city  should  be  entitled  to  the 
benefit  of  the  Act  of  Congress  of  March  8th,  1866,  did  not  contemplate 
the  payment  of  taxes  and  assessments  twice  on  the  same  land.  Randall 
V.  Austin,  54. 

30.  Idem. — It  was  the  intention  of  said  order,  that  such  taxes  and  assessments 
should  be  paid  by  the  person,  or  his  predecessor  in  interest,  who  was  in 
possession  March  8th,  1866,  or  had  been  wrongfully  deprived  of  the  pos- 
session, and  was  entitled  to  recover  it.  The  Act  of  March  14th,  1870, 
prescribing  the  method  of  proceeding  for  the  possessors  to  obtain  from 
said  city  a  conveyance  of  said  land  entitled  to  record,  which  reijuires 
contesting  claimants  each  of  them  to  pay  to  the  Tax  Collector  the  taxes 
and  assessments  on  the  land,  was  intended  to  enforce  a  mere  deposit  of 
the  taxes  and  assessments,  and  the  unsuccessful  party  to  the  litigation 
has  a  right  to  withdraw  his  deposit.     Id, 

3).  Idem. — So  long  as  the  Tax  Collector  retains  such  taxes  and  assessments, 
it  is  his  duty  to  pay  the  same  to  the  unsuccessful  litigant;  and  ho  will 
not  bo  allowed  to  set  up  as  a  defense  that  the  City  and  County  of  San 
Francisco  is  the  proper  party  to  be  sued.     Id, 

32.  Poll  Tax  Blanks. — By  section  three  thousand  eight  hundred  and  nine- 
ty-one of  the  Political  Code,  it  is  made  the  duty  of  the  Auditor  to  deliver 
the  poll  tax  blanks  to  the  Assessor.     Mitchell  v.  Crosby,  07. 

33.  Poll  Taxes. — The  collection  of  poll  taxes  or  of  license  taxes,  or  of  any 
taxes  other  than  taxes  upon  property,  may  be  transferred  from  one  to 
another  class  of  officers  at  the  will  of  the  Legislature,  although  those 
duties  may  have  pertained  to  one  of  those  officers  when  the  incumbents 
were  elected.     Id, 

35^.  Ide&l — Such  deed  is  not  void  because  the  purchase-money  at  the  tax  sale 
was  not  paid  to  the  Sheriff  until  some  time  after  the  sale,  provided  the 
Sheriff  accepted  of  it.     Anderson  \,  Hitler,  135. 

3.'».  Deed  for  Latest  Tax  the  Best. — A  title  acquired  by  a  Sheriff's  deed, 
in  pursuance  of  a  sale  for  a  delinquent  tax,  will  prevail  over  a  title  ac- 
quired by  a  similar  deed  for  the  tax  of  the  previous  year,  oven  if  the  sale 
for  the  oldest  tax  was  made  after  the  sale  for  the  latter  tax.     Id, 
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86.  Sheritf's  Deed  tor  Taxes.— A  SherifTs  deed  made  under  a  sale  for  a 
tax,  in  pnraoanoe  of  a  judgment  enforcing  the  lien  of  the  tax,  is  not  void 
becauBe  the  property  sold,  being  several  lots  in  a  city,  was  assessed  m 
soUdo,  and  not  each  lot  separately.     Id. 

87.  Power  or  Board  of  Eqitalizatton.--A  refusal  of  a  Board  of  Equali- 
,    zation  to  reduce  the  assessed  value  of  property,  made  on  a  complaint  by 

the  party  assessed,  does  not  preclude  the  Board  from  afterwards  raising 
the  assessed  value  of  the  same  property,  upon  oomplaint  made  that  it  has 
been  assessed  too  low.     C.  P.  JR,  R,  Co.  v.  Placer  County,  668. 

3S.  Idem. — The  action  of  a  Board  of  Equalization,  on  an  application  to  change 
the  assessed  valuation  of  property,  is  not  resjudieaia.    Id. 

39.  Idem. — The  Court  is  not  prepared  to  say  that  a  Board  of  Equalization  is 
limited  to  one  application,  either  to  reduce  or  raise  the  assessed  value  of 
property.     Id. 

See  Constitutional  Law,  1,  2,  3;  Assessment,  1,  2,  3,  4,  5. 

TAX  COLLECTOR. 
See  Taxes,  9,  10. 

TENANTS  IN  COMMON. 

1.  CoNVETANCS  BY  Part  OF. — A  conveyance  by  one  or  more  of  several  ten- 

ants in  common  less  than  all,  of  a  specific  parcel  described  by  metes  and 
bounds  of  the  land  owned  in  common,  makes  the  grantee  a  tenant  in 
common  to  the  extent  of  the  interest  of  his  grantors  in  the  specific  parcel 
of  land  described  in  the  conveyance.     Oat€»  v.  Salmon,  362. 

2.  Idem. — Such  grantee  occupies  the  precise  position,  so  far  as  title  is  con- 

cerned, which  his  grantor  or  grantors  held  in  the  land  described  in  the 
deed,  and  becomes  a  tenant  in  common,  so  far  as  the  land  conveyed  is  con- 
cerned, with  those  tenants  in  common  who  did  not  unite  in  the  deed.  Id, 
See  Ejectment,  3,  4,  5,  6;  Homestead,  2. 

TIDE  LANDS. 
See  Lands,  4,  5. 

TITLE. 
See  Assessment,  3,  4;  Equitt,  6. 

TOLLS. 
1.  Power  of  Board  of  Supervisors  Ovbr. — ^When  an  Act  is  passed  author- 
izing the  building  of  a  toll  bridge  across  a  river,  and  the  collection  of 
such  tolls  as  the  Board  of  Supervisors  of  the  county  shall  fix,  with  a 
proviso  that  the  Legislature  may  modify  or  change  the  rates,  the  power 
of  the  Board  of  Supervisors  in  the  premises  is  not  exhausted  when  they 
once  fix  the  tolls,  but  the  Board  may  change  the  same  from  time  to  time, 
subject  to  the  supervisory  control  of  the  Legislature.     SUmialaua  Bridge 

Co.  V.  Ilorsley,  108. 

TEEASURER. 

'  See  Supervisors,  3. 
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TRESPASS. 

1.  Facts  Insuppicient  to  Show. — ^In  replevin  for  hogs  diatrained  under  the 

Act  of  March  26,  1857,  the  Conrt  found  that  the  "defendant  had  caught 
the  said  hogs  in  traps  on  his  land,  and  had  hauled  them  in  wagons  to  the 
pen,'*  and  that  certain  persons,  selected  by  the  constable  without  notice 
to  the  plainti£f,  and  in  his  absence,  and  who  were  not  sworn  nor  acting 
on  the  testimony  of  sworn  witnesses,  appraised  the  damages  ''committed 
by  said  hogs,  in  destroying  fifteen  acres  of  grain  which  defendant  claimed 
was  destroyed  by  said  hogs."  Held,  that  such  facts  do  not  tend  to  prove 
the  trespass.     Kusel  v.  Sharkey^  3. 

2.  For  Entry  Upon  Land. — One  who  enters  wrongfully  upon  the  land  of 

another  is  a  trespasser,  and  he  does  not  cease  to  be  such  so  that  an  action 
will  not  lie  against  him  for  a  trespass,  because  he  is  allowed  for  one  month 
after  his  entry  to  remain  in  the  undisturbed  possession.  Meyers  v.  Far- 
quharaon,  191. 

TRUSTS. 
See  Equttt,  1. 

VENUE. 

1.  Change  op,  et  Probate  Court. — ^The  Probate  Court  of  a  county  hajs  ju- 

risdiction to  change  the  place  of  trial  of  an  issue  of  fact  to  the  Probate 
Court  of  another  county.     People  v.  Almy,  245. 

2.  Practicb  in  Probate  Court. -^When  the  place  of  trial  of  an  issue  of  fact 

in  the  Probate  Court  is  changed  to  another  county,  the  Clerk  of  the 
Court  to  wliich  the  case  is  sent  can  certify  a  transcript  of  the  proceed- 
ings and  result  of  the  trial  back,  and  the  Court  from  which  the  case  was 
sent  can  enter  the  appropriate  judgment.     Id, 

3.  Change  op,  in  Probate  Court. — ^When  an  issue  of  fact  is  joined  in  a 

Probate  Court  as  to  the  competency  of  a  testator  to  make  a  will,  and 
three  trials  had  at  great  expense,  in  which  the  juries  disagreed,  have 
shown  that  an  impartial  jury  cannot  be  obtained,  it  is  not  error  to  change 
the  venue.     Id, 

VESSELS.' 

1.  Liability  op  Charterer.— If  a  vessel  is  chartered  in  the  usual  way,  either 

for  a  particular  voyage  or  for  a  period  of  time,  the  charterer  having  au- 
thority to  appoint  the  master,  and  undertaking  to  victual,  man,  and 
navigate  her  at  his  own  expense,  he  will  be  deemed  the  owner  pro  hoc 
vice,  and  the  general  owner  will  not  be  personally  liable  on  contracts  of 
affreightment  or  for  supplies.     Oakland  C.  M,  Co.  v.  Jennings,  175. 

2.  Liability  op  Owner. — If  the  owner  charters  the  hold  of  his  vessel,  but 

appoints  her  master  and  sails  her  at  his  own  expense,  he  will  be  liable  on 
contracts  of  affreightment  made  by  the  master  with  shippers  who  have 
no  notice  of  the  charter  party.     Id, 

3.  Liability  op  Owner  por  Contracts  op  Master. — If  the  registered  owner 

of  a  vessel  appoints  her  master,  with  an  agreement  that  the  master  is  to 
have  the  entire  control  of  the  vessel,  and  victual  and  man  her,  and  make 


Digitized  by  CjOOQ IC 


700  Index. 

contracts  of  affreightment,  and  divide  the  gross  earnings  with  the  owii'  . 
the  owner  is  liable  on  contracts  of  affreightment  made  by  the  master  w  i 
shippers  who  have  no  notice  of  the  arrangement  between  the  master  Nid 
owner.     Id. 

VOLUNTARY  PAYMENT. 
See  AasvsawEsr,  3,  4. 

WAIVER. 
1.  Op  Statutory  Right. — A  party  may  waive  a  right  created  by  the  statute 
for  his  benefit.     People  v.  Robinson,  M. 

See  Evidence,  4;  Criminal  Law,  7. 

WATER  RIGHTS. 
1.  An  Easement  for  the  Escape  op  Water.— When  two  parcels  of  land, 
belonging  to  different  owners,  are  adjacent  to  each  other,  and  one  is  lower 
than  the  other,  and  the  surface  water  from  the  higher  tract  has  been 
accustomed,  by  a  natural  flow,  to  pass  off  over  the  lower  tract,  the  owner 
of  the  lower  tract  cannot  obstruct  this  flow.  The  owner  of  the  npper 
tract  has  an  easement  to  have  the  water  flow  over  the  land  below,  and 
the  land  below  is  charged  with  a  corresponding  servitude.  Ogbum  v. 
Conn4>r,  34G. 

See  Limitation  op  Actions,  6,  7. 

wills: 

1.  Construction  op. — A  will  which  declares  that  the  testator's  lands  are  for 
the  benefit  and  property  of  the  testator*s  daughter,  Dolores,  and  of  the 
sons  of  a  deceased  son,  Domingo,  and  then  declares,  that  whereas  the 
widow  of  a  deceased  son,  Jos^  Maria,  has  a  house  on  a  portion  of  the 
land  called  "Chino,"  that  it  is  the  will  of  the  testator  that  she  be  per- 
mitted to  remain  in  permanency  in  her  house,  with  liberty  to  raise  her 
cattle  and  cultivate  it,  passes  the  fee  to  Dolores  and  the  sons  of  Do- 
mingo, subject  to  an  estate  for  life  in  the  widow  of  Jos^  Maria  to  the 
part  called  "Chino."    Bernalv.  iroe/c,  663. 

Sec  Descents  and  Distributions,  1,  2,  3;  Estates  op  Deceased  Persons, 
26;  Evidence,  14,  15,  16. 

WITNESS. 
1.  Failure  to  Obey  Subp<ena, — If  a  subpoena  issued  by  a  Notary  for  a  wit- 
ness to  appear  before  him  and  give  his  deposition,  fails  to  specify  the 
precise  locality  where  the  Notary  will  take  the  deposition,  the  witness 
will  not  be  excused  for  non-attendance,  if  he  is  not  misled  thereby.  KeU- 
her  V.  AyreSy  82. 
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